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SUBJECT: CP24-036 & ER24-304. Administrative Hearing on the Appeal of the

Planning Commission’s Denial of a Conditional Use Permit Located
at 1692 Story Road.

RECOMMENDATION

(@) Conduct an Administrative Hearing to consider the appeal of the Planning
Commission’s denial of a Conditional Use Permit to allow late-night use (until
2:00 a.m. Friday through Sunday) for an existing public eating establishment
within an existing approximately 7,442-square-foot tenant space on an
approximately 3.34-gross-acre site, located on the southwestern side of
South King Road approximately 150 feet northwest of the South King Road
and Marsh Street intersection, (1692 Story Road Suite #100).

(b)  Adopt a resolution denying the permit appeal and denying a Conditional Use
Permit to allow late-night use (until 2:00 a.m. Friday through Sunday) for an
existing public eating establishment within an existing approximately 7,442-
square-foot tenant space on an approximately 3.34-gross-acre site, located
on the southwestern side of South King Road approximately 150 feet
northwest of the South King Road and Marsh Street intersection, (1692 Story
Road Suite #100).

SUMMARY AND OUTCOME

The hearing before the City Council is a de novo hearing pursuant to Section
20.100.280, Chapter 20.100 of the San José Municipal Code to appeal the Planning
Commission decision made on November 19, 2025, to deny the project application. A
de novo hearing means the City Council considers the request anew, along with the
staff report, comments from the appellant and applicant, and other information as part of
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the administrative record, and must make the required findings to grant the permit or
determine whether the required findings cannot be met and therefore deny the permit.

Staff found that the project is inconsistent with:

e City Council Policy 6-27 Area Use Compatibility finding which states that “twenty-
four-hour uses should not be approved unless the facility can operate without
detriment to nearby residential uses or the general welfare of the surrounding
area.”

e City Council Policy 6-27 Police Issues finding which state that “Crime statistics
and police safety issues which are directly related to uses operating between
12:00 midnight and 6:00 a.m. will be analyzed and considered in determining the
appropriateness of 24-hour uses.”

e Conditional Use Permit finding Section 20.100.720.A.4. of the San José
Municipal Code which requires that “the proposed use at the location requested
will not: a. Adversely affect the peace, health, safety, morals or welfare of
persons residing or working in the surrounding area; or c. Be determinantal to
public health, safety or general welfare.”

Staff is unable to find consistency with the above findings due to the After Bar & Girill’s
history of noncompliance with state and local laws. After Bar & Grill has violated their
Alcohol Beverage Control (ABC) license by not serving food in conjunction with alcohol
sales, which is a requirement for a Type 47 license for public eating establishments;
providing live entertainment including dancers without an Entertainment Permit as
required by the Police Department; operating past midnight without a Conditional Use
Permit; and creating nuisance as demonstrated through noise and public nuisance
citations for the operation from the Police Department. Despite warnings, instructions,
and an opportunity to achieve compliance granted by the Police Department, the project
applicant has continued to operate out of compliance with public eating establishment
requirements.

If the Conditional Use Permit allowing late-night use (until 2:00 a.m. Friday through
Sunday) for an existing public eating establishment is denied, the public eating
establishment will still be able to continue operating every day between 6:00 a.m. and
12:00 a.m. However, no live entertainment would be allowed during those times without
an Entertainment Permit from Police Department.
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BACKGROUND

Reason for Hearing

The project applicant has appealed the Planning Commission’s decision to accept
staff’'s recommendation and deny the proposed Conditional Use Permit to allow late-
night use (until 2:00 a.m. Friday through Sunday) for an existing public eating
establishment (After Bar & Grill).

Site Description

The subject property is located on the southwestern side of South King Road
approximately 150 feet northwest of the South King Road and Marsh Street intersection
(1692 Story Road Suite #100, APN 486-10-091). The tenant space (Suite #100) is
located at the east side of an existing commercial shopping center near the vehicle
entrance along South King Road. The existing commercial shopping center is
surrounded by single-family residences to the southeast and southwest, commercial
uses to the northeast, and Emma Prusch Farm Park across Story Road to the
northwest. The subject site has two vehicle entrances along South King Road and Story
Road that lead into a shared parking lot for all the tenants of the shopping center. The
subject property is accessed by one pedestrian entrance within the shopping center
located on the northwest building occupancy frontage. The site has existing pedestrian
sidewalks along South Kind Road and Story Road with two crosswalks across South
King Road and one crosswalk across Story Road. The site is also served by an existing
Valley Transit Authority bus stop for the 22 and 77 lines along South King Road.

Project Details

The Conditional Use Permit requests late night operations Friday through Sunday until 2
a.m. with live entertainment. The project does not include any external modifications to
the existing commercial building or site.

If the Conditional Use Permit is approved, the existing public eating establishment
would operate between 12:00 p.m. and 12:00 a.m. Monday through Thursday, and
between 12:00 p.m. and 2:00 a.m., Friday through Sunday.

An Entertainment Permit through the San José Police Department would be required for
live entertainment and music during the proposed hours of operation.

Food would be served during all operational hours; there would be no hours where only
alcohol is sold. The public eating establishment has an active Type 47 license with the
California Department of Alcoholic Beverage Control, authorizing the sale of beer, wine,
and distilled spirits for on-site consumption. Security personnel would be on site during
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all hours of operation. The project does not include any outdoor seating or outdoor
entertainment.

Planning Commission
Staff’s Presentation

The Planning Division of the Planning, Building and Code Enforcement Department and
Police Department staff presented the proposed Conditional Use Permit and explained
how the project is inconsistent with the City Council late-night use policies and required
Conditional Use Permit findings for public health and safety. The San José Police
Department opposed the project due to the documented history of noncompliance,
including serving alcohol without food, providing entertainment without permits,
operating past midnight without approval, and receiving noise and public nuisance
citations despite multiple warnings and opportunities to correct violations. Based on
these issues and the inability to make the required Conditional Use Permit findings
under the San José Municipal Code, staff recommended denial of the Conditional Use
Permit.

Applicant Team’s Presentation

The applicant team presented their request of a Conditional Use Permit to extend
operating hours for After Bar & Grill from midnight to 2:00 a.m. Friday through Sunday,
emphasizing the owner’s experience operating restaurants in Los Altos, Morgan Hill,
and previously in Gilroy, and noting the economic hardships facing restaurants in the
community and the Tropicana Village shopping center. The applicant team
acknowledged the violations identified in the staff report and stated that since October
2024, the owner has worked to correct those issues and bring the business into
compliance with City ordinances and ABC license requirements. The applicant
expressed a willingness to accept conditions of approval to demonstrate a commitment
to safety and to show that the business has made meaningful improvements.

The applicant team further focused on security measures, explaining that the business
intends to provide enhanced security through off-duty police officers if available, or
alternatively armed private security, to ensure a safe environment. As a compromise,
the applicant proposed a six-month compliance period, after which they would return to
demonstrate a positive operating record and justify the requested extended hours,
asking the Commission for an opportunity to prove the business can operate
responsibly during the additional late-night hours.

Public Comment

A member of the public, Victor Fong, who works at the Tropicana Shopping Center,
spoke in support of the applicant, stating that he has personally observed Mr. Orellana
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operate a clean business with security present during busy times. He described an
incident in which Mr. Orellana intervened when a homeless individual set a fire in the
back alley, removing the person and putting out the fire, potentially preventing serious
damage. Based on his firsthand experience and security footage, Mr. Fong described
Mr. Orellana as a responsible member of the shopping center’s business community.

Commissioner Discussion

Chair Rosario and Commissioner Bhandal disclosed ex parte communications with the
applicant’s team.

Commissioner Young led the discussion explaining that the Commission routinely
reviews either applications for the sale of alcohol or extension of business hours and
that typically the Police Department provides a neutral recommendation. However, in
this case, the police report highlighted an unusually poor record for the establishment.
Specifically, the San José Police Department’s memo documented three significant
incidents in 2023 and one in 2024, including brandishing a weapon on the premises and
the presence of underage patrons.

Despite these concerns, the Police Department initially provided the owner with an
opportunity to correct issues. Sergeant Pham and Lieutenant Pain met with Mr. Orellana
on June 26, 2024, to outline the violations and explain what steps were necessary for
permit approval. However, subsequent undercover investigations revealed that the
establishment continued to violate regulations. Less than a month later, officers found
alcohol being served after midnight, food not being served as required, and issues with
doors being locked preventing fire access. Young, being a retired fire chief, explained
that this is a huge issue that poses serious fire safety risks. Further inspections on July
26 and August 3 in 2024 confirmed ongoing major violations.

Commissioner Young emphasized that the repeated violations raised serious concerns
about the operator’s ability to comply with ABC regulations. He noted that the issues
were not solely security-related but also fundamental operational noncompliance,
including serving alcohol without food and operating after hours. Commissioner Young
expressed skepticism that an experienced restaurant operator could repeatedly fail to
follow clear guidance from the police. Based on the severity and recurrence of the
violations, he concluded that there was no justification to approve the application and
made a motion to deny it, in line with staff recommendations.

Commissioner Cao seconded the motion.

Vice Chair Bickford asked the applicant to explain what has functionally changed and
how those changes would be demonstrated to the community and police.
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The business owner stated that they are committed to working closely with the police to
ensure past issues do not recur. Drawing on prior experience running another club and
collaborating with cities and police, they explained that recent problems stemmed from
miscommunication about a city project and new closing requirements. They already had
shows booked and requested time to coordinate with promoters and inform customers
of an earlier midnight closing. After meeting with an officer in late October, they agreed
to comply and began telling customers that the business would close at 12:00 a.m.
Although doors were closed shortly after midnight and no new patrons were allowed in,
they still received a citation. The applicant emphasized that they respect and comply
with the law, seek a cooperative relationship with the police for safety, and request an
opportunity to demonstrate their willingness to work with law enforcement rather than
fear involving them when issues arise.

Sergeant Pham explained that his team last inspected the business in August 2024. He
clarified that police met with the applicant, Mr. Orellana, in June 2024 and held two
additional meetings in June, July, and August to explain applicable laws and compliance
expectations. Similar meetings were held with other Tropicana business owners, who
generally complied and responded positively. Pham noted that there were incidents in
July and August of 2024 suggesting the After Bar & Grill was not complying with
regulations.

Commissioner Bhandal expressed support for small businesses and expanded nightlife
options outside downtown San José, including East San José and other neighborhoods.
He emphasized that the City wants the applicant to succeed but shares concerns raised
by Commissioner Young about potential issues. He then asked the business owner how
long they have been operating the business, specifically at the Tropicana location.

The owner responded stating that he has operated the business in the Tropicana
shopping center since February 2023.

Commissioner Bhandal inquired about the possibility of a six-month compliance
hearing, but staff and the City Attorney explained that no such process exists under the
City code and that deferral is an available option. Staff clarified that even if the
application were denied, the business could continue operating as a public eating
establishment but would be required to close at midnight.

Further discussion revealed that only one other business in the shopping center has a
permit to operate past midnight, though it currently chooses not to do so. Staff also
confirmed that if the application were denied, the applicant could reapply at any time,
including immediately.

Vice Chair Bickford asked the owner if they had resolved the issue regarding not
serving food while serving alcohol.
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The owner responded that they have resolved the issue and intend on complying with
the requirement. The applicant’s representative, Xavier Campos, added that they would
like to add a condition of approval for the establishment to serve food while serving
alcohol.

Chair Rosario asked Sergeant Pham if any incidents have occurred within the last year.

Sergeant Pham responded stating that a total of 60 calls in the past year have come
from the surrounding area. Sergeant Pham stated that out of the 60 he believes four
were associated with After Bar & Grill including one fight and three calls related to
assault and battery.

Chair Rosario asked if the applicant had discussed the six-month compliance period
with City staff or the Police Department.

The applicant’s representative responded stating that when they were a member of the
Planning Commission in the past, they offered a compliance hearing process.

Commissioner Barocio asked Sergeant Pham what it would take and for how long
would the business need to maintain good standing for the Police Department to
change their stance to neutral.

Sergeant Pham explained that the Police Department evaluates applications using
established criteria, including crime statistics, calls for service, and overall police
resource use, looking at trends over a broad time frame rather than a short, isolated
period. If recent improvements are noted, the department cannot ignore significant
issues that occurred in the prior 12 months. To change its stance (such as becoming
neutral), the department would need a larger, sustained record of positive performance.

The department conducted a detailed analysis of calls for service in the Tropicana area,
distinguishing between After Bar & Grill incidents and other calls. Some incidents cited
by commissioners occurred two years ago, including a major fight during Thanksgiving.
Since then up to August 2024 the department worked closely with business owners to
address problem behaviors, and they believe these efforts showed some success. The
department feels it provided ample guidance and opportunity for improvement and is
willing to review and reassess the situation again in the future.

Commissioner Barocio stated that there is a path forward but that more time is needed
to establish good standing and address past issues. While the answer may be no at
present, it may not be in the future. There is an opportunity to reapply or resubmit
through the planning process, and the Police Department has clearly outlined what is
required for it to take a neutral position.
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Commissioner Young recommended that the applicant work on a plan with the Police
Department then reapply in the future when in better standing.

Commissioner Cantrell asked the applicant to characterize their relationship with the
Police Department.

The applicant acknowledged a difficult relationship with the San José Police Department
but asked for an opportunity to work collaboratively and demonstrate that they are
different from past perceptions. They cited positive working relationships and references
from other cities, stating they have not experienced similar issues elsewhere. The
applicant emphasized a commitment to community involvement, improved
communication, and making Tropicana a positive place for the community, and
requested a chance to prove their intentions through cooperation with the Police
Department and the City.

Commissioner Cantrell questioned Sergeant Pham about the timing of incidents in
which food was not served with alcohol. Sergeant Pham cited three separate late-night
visits around 11:20 p.m., 11:30 p.m., and 11:45 p.m., during which officers observed
alcohol being served without food for about an hour each time.

The applicant stated that the kitchen typically stopped serving food and alcohol 30
minutes before closing and suggested that the lack of food during those visits was due
to employee miscommunication or a newly hired staff member.

Commissioner Cantrell asked Sergeant Pham to characterize the crime in the area
(high, medium, low).

Sergeant Pham responded stating that it would be a medium to high crime area.

Commissioner Cantrell emphasized the need for fairness and understanding but noted
that, given the restaurant’s stated hours, food should have been available even if the full
menu was not. Serving food is important to mitigate alcohol-related issues and maintain
community acceptance. Commissioner Cantrell expressed concern about a pattern of
negative incidents associated with the establishment and stresses that an alcohol
license is a privilege requiring strict adherence to the law. Commissioner Cantrell
encouraged the applicant to build a stronger, more positive record with the police to
grow the business, while prioritizing community safety.

Commissioner Rosario asked the applicant to elaborate on why they had not
experienced similar problems at their other establishments.

The applicant responded that records from those cities would show no police or
licensing issues, and that this is the first time they have faced such challenges. They
suggested that San José feels different in terms of enforcement and environment but



HONORABLE MAYOR AND CITY COUNCIL
January 20, 2026

Subject: CP24-036 & ER24-304 - Administrative Hearing on the Appeal of the Planning
Commission’s Denial of a Conditional Use Permit Located at 1692 Story Road
Page 9

emphasized respect for the police and reiterated that they were simply asking for an
opportunity to operate their business properly and demonstrate compliance.

Commissioner Rosario then reflected on the historical and symbolic importance of the
Tropicana intersection, noting that while the Commission wants the business to
succeed, it is difficult to overlook the multiple past infractions. Public safety is identified
as the primary concern, and the establishment is described as having negatively
impacted that goal, despite the desire for it to thrive.

Commissioner Oliverio proposed an alternative to denial. Commissioner Oliverio
proposed to defer the decision for six months until the last meeting in May. This would
allow the applicant time to improve operations, give the Police Department a longer
track record to evaluate, and incentivize compliance. Commissioner Oliverio suggested
establishing general performance expectations (such as limiting incidents), while
acknowledging that not all situations are fully within a restaurant’s control.

A substitute motion to defer was made and seconded.

The applicant’s representative indicated a preference for a decision that night rather
than a deferral.

As a result, Commissioner Oliverio withdrew the substitute motion.

Vice Chair Bickford expressed appreciation for the applicant’s community contributions
and acknowledged the financial benefit of extended operating hours. Nonetheless, Vice
Chair Bickford stated that they cannot support approval without seeing a proven track
record of compliance, safe midnight closures, and improved relationships with local
police. They noted that, had the six-month deferral been accepted, approval would have
been more likely in the future.

The applicant’s representative reiterated that they would like a decision as the business
may not survive another six months due to financial concerns.

Commissioner Young voiced opposition to deferral, arguing against placing conditions
and stating that the applicant has repeatedly declined a delay and requested a vote.

Decision

The Commission voted unanimously 9-0 to accept staff’'s recommendation and deny the
Conditional Use Permit application.
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ANALYSIS
Permit Appeal

Staff received a timely permit appeal (Exhibit A) from the applicant on November 20,
2025, to contest the denial of the proposed Conditional Use Permit for late-night use.
The application did not list the reason for the appeal; it only listed an appeal before the
City Council.

Staff’s Analysis

Staff continues to recommend denial due to the applicant’'s documented history of non-
compliance with state and local laws detailed in the San José Police Department Memo,
dated July 22, 2025. The existing business has violated their ABC license by not serving
food in conjunction with alcohol sales which is a requirement for a Type 47 license for
public eating establishments, provided live entertainment including male dancers
without an Entertainment Permit as required by the Police Department, operated past
midnight without a Conditional Use Permit, and received noise and public nuisance
citations from the Police Department. Despite warnings, instruction, and an opportunity
to achieve compliance granted by the Police Department, the Project Applicant has
continued to operate out of compliance with public eating establishment requirements.
Furthermore, the Planning Commission thoroughly discussed the project as detailed
above and voted unanimously to accept staff's recommendation and deny the project.
Therefore, the project is still inconsistent with the “Area Use Compatibility” and “Police
Issues” findings required under City Council Policy 6-27, and Conditional Use Permit
finding Section 20.100.720.A.4. of the San José Municipal Code which requires that “the
proposed use at the location requested will not: a. Adversely affect the peace, health,
safety, morals or welfare of persons residing or working in the surrounding area; or c.
Be determinantal to public health, safety or general welfare.”

EVALUATION AND FOLLOW-UP

The City Council is the final decision-making body for this Conditional Use Permit.

If the City Council denies the permit appeal and upholds the Planning Commission’s
decision, then the existing public eating establishment cannot operate between the
hours of 12:00 a.m. and 6:00 a.m. The public eating establishment can continue to
operate between 6:00 a.m. and 12:00 a.m.

If the City Council accepts the permit appeal and approves the Conditional Use Permit,
then the public eating establishment can operate until 2:00 a.m. Friday through Sunday.
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COORDINATION

The preparation of this memorandum has been coordinated with the City Attorney’s
Office.

PUBLIC OUTREACH

This memorandum will be posted on the City’s Council Agenda website for the February
10, 2026 City Council meeting.

Additionally, staff followed City Council Policy 6-30: Public Outreach Policy to inform the
public of the proposed project. On-site signs have been posted on the project frontages
since September 16, 2025. A notice of the public hearing was distributed to the owners
and tenants of all properties located within 500 feet of the project site and posted on the
City website. The staff report is also posted on the City’s website, and staff has been
available to respond to questions from the public.

COMMISSION RECOMMENDATION AND INPUT

At the November 19, 2025, Planning Commission Hearing, the Commission voted
unanimously, 9-0, to accept staff’'s recommendation and deny the proposed Conditional
Use Permit.

CEQA
If denied, the project would be exempt per Section 15270 for projects which are denied.

If approved, the project would be exempt per Section 15301 for Existing Facilities since
there are no physical improvements or outdoor uses proposed.

PUBLIC SUBSIDY REPORTING

This item does not include a public subsidy as defined in section 53083 or 53083.1 of
the California Government Code or the City’s Open Government Resolution.

Is/
CHRISTOPHER BURTON, Director
Planning, Building, and Code Enforcement


https://www.sanjoseca.gov/home/showpublisheddocument/12813/636669915135130000
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For questions on the permit appeal, please contact John Tu, Division Manager,
Planning, Building, and Code Enforcement at john.tu@sanjoseca.gov or (408) 535-
6818.

ATTACHMENTS:

Exhibit A: Permit Appeal Application

Exhibit B: Planning Commission Staff Report

Exhibit C: Plan Set

Exhibit D: Operations Plan

Exhibit E: Police Department Memo

Exhibit F: Public Comments

Exhibit G: Proposed City Council Resolution (Staff Recommendation)



Exhibit A

SAN JOSE

s APPEAL OF PERMIT APPLICATION

Planning. Building and

PLANNING DIVISION 05/20/2024 SUBJECT TO CHANGE

Code Enforcement

The San José City Council or Planning Commission may
hear appeals to the issuance of a development permit,
variance, or exception. Not all permit processes

allow for an appeal. Please refer to Table 20-260 of
Municipal Code 20.100.220 for a complete list of the
types of permit that may be appealed and the related
hearing body.

The decision made by the hearing body is final and shall
be effective immediately.

This application form must be completed as instructed
below to facilitate the appeal.

WHO MAY APPEAL

The applicant, or any property owner or tenant of a
property within 1,000 feet of the subject site, may file
the appeal. The appellant must sign this application or
if signed by the appellant’s lawful power of attorney,
you must submit written evidence to that person’s
authority.

Exception for Tree Removal Permits - For a Tree
Removal Permit, only property owners or occupants of
the subject site or of properties immediately adjacent
or across the street from the subject site may appeal.

Exception for Tentative Maps - Any person may file.

DEADLINE

File this completed application on or no later than 10
calendar days after a copy of the permit decision by
the Planning Commission or Director of Planning has
been mailed to the project applicant. Permit decisions
are typically made on Wednesdays with the issued
permit mailed two days later on a Friday. Therefore,
the 10-day deadline is commonly the second Monday
following the hearing (by 5:00 p.m.).

Exception for Tentative Maps - The appeal must be
filed within 10 calendar days of the permit approval.

PLANNING DIVISION 408-535-3555

SAN JOSE CITY HALL, 200 E. SANTA CLARA ST., SAN JOSE, CA 95113

FEES & PROCESS

The application filing fee must be paid by the deadline
as previously explained. Find the current fee for a
Permit Appeal on the Table of Applications at www.
sanjoseca.gov/PlanningApplications. For Tree Removal
Permits, a Public Noticing fee will also be charged.

HOW TO SUBMIT -2 OPTIONS

= |n-Person (no appointment required): Before the
filing deadline stated above, come to the Planning
Offices, third floor of City Hall (200 E. Santa Clara
Street, San José) to submit the application. You may
pay the appeal fee in-person or staff may email you
an invoice which must be paid within 14 calendar
days of the invoice date for the appeal to be valid.

= Email: Before the filing deadline stated above, email
the completed application and any attachments to
PlanningTechs@sanjoseca.gov. If the appeal is timely
and complete, staff will send you an invoice for the
appeal fee, which must be paid within 14 calendar
days of the invoice date for the appeal to be valid.

WHAT TO SUBMIT

CIThis application form, completed and signed.

[ Assessor’s parcel map showing the subject site
outlined.

City staff will set a public hearing date with the Planning
Commission or City Council as appropriate. The appeal
item will be placed on the agenda. Staff will also
prepare a recommendation of action to the Planning
Commission or City Council.

FOR QUESTIONS

Speak with a City Planner at 408-535-3555; see phone
service hours at www.sanjoseca.gov/Planning.

Para informaci6n en espafiol, comuniquese con un
Planificador de la ciudad al 408-793-4100.

Dé duwoc hd tro, ndi chuyén vai Ngudi lap ké
hoach thanh phd tai 408-793-4174.

continued >

WWW.SANJOSECA.GOV/PLANNING



Exhibit A

APPEAL OF PERMIT APPLICATION PAGE 2 OF 2

Please download and save this computer-fillable form to your computer. Follow instructions for Digital Forms.

1. The undersigned respectfully requests an appeal to the permit issued for the property located at:

PROPERTY ADDRESS: 1692 Story Road, Suite 100, San Jose, CA 95122
PROPERTY OWNER NAME: Dennis Fong
PROPERTY OWNER MAILING ADDRESS: 1692 Story Road, Suite 218, San Jose, CA 95122

2. REASON/S FOR APPEAL: If more space is needed, attach a separate sheet.

Appeal to the San Jose City Council the Planning Commission decision to deny the CUP application (CP24-036 &
ER24-304) for late night use to operate 2 additional hours from midnight to 2am.

\ EGEIVE
NOV 20 2025

CITY OF SAN JOSE g@
PLANNING, BUILDING AND CODE ENFORCEMENT

3. PERSON FILING APPEAL

RELATIONSHIP TO SUBJECT SITE cHeck ALLTHAT Appy: [ Property Owner [0 Adjacent Property Owner  [4 Tenant on Site
O Property Owner/Tenant Within 1,000 feet [ Tentative Map Appeal (anyone may appeal)

PRINT NAME: Elmer Orellana

MAILING ADDRESS: 1692 Story Road, San Jose, CA 95122

EMAIL: elmer@fiestavallarta.com PHONE: 650-946-8775
M &KA@ 11-20-2025
o SIGNATURE OF PERSON FILING THE APPEAL DATE: [MM/DD/YYYY]

For electronic submittal or virtual appointments, a Digital ID Signature is required.
For in-person appointments, an original ink signature is required.

4, CONTACT PERSON IF DIFFERENT FROM PERSON FILING APPEAL

PRINT NAME:  Xavier Campos c/o VER Consultants

MAILING ADDRESS: 1154 Park Ave, San Jose, CA 95126

EMAIL:  xcampos@ver-consultants.com PHONE: 408-210-7353
OFFICE USE ONLY
FILE NUMBER:
INTAKE DATE: BY: PAID: S
COMMENTS:

PLANNING DIVISION 408-535-3555 SAN JOSE CITY HALL, 200 E. SANTA CLARA ST., SAN JOSE, CA 95113 WWW.SANJOSECA.GOV/PLANNING



Exhibit B

SAN JOSE

PLANNING COMMISSION AGENDA: 11-19-25
ITEM: 5.a.

Memorandum

CAPITAL OF SILICON VALLEY

TO: PLANNING COMMISSION FROM: Christopher Burton, Director of

the Planning, Building, and
Code Enforcement Department

SUBJECT: File Nos. CP24-036 & ER24-304 DATE: November 19, 2025

COUNCIL DISTRICT: 7

Type of Permit

Conditional Use Permit

Demolition

N/A

Proposed Land Uses

Public eating establishment with late-night use

New Residential Units

N/A

New Square Footage

N/A

Additional Policy Review Iltems

Council Policy 6-27: Evaluation of 24-Hour Uses

Tree Removals

N/A

Project Planner

Zachary Johnson

CEQA Clearance

Exemption per CEQA Guidelines Section 15301 for Existing
Facilities

CEQA Planner

Zachary Johnson

RECOMMENDATION

Staff recommends that the Planning Commission take all of the following actions:

1. Consider the exemption in accordance with the California Environmental Quality Act
(CEQA) Guidelines Section 15301 for Existing Facilities; and

2. Adopt a resolution denying a Conditional Use Permit to allow late-night use (until 2:00
a.m.) for an existing restaurant within an existing approximately 7,442-square-foot tenant
space located in an existing commercial shopping center.
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PROPERTY INFORMATION

Location Located on the southwestern side of South King Road
approximately 150 feet northwest of the South King Road and
Marsh Street intersection, (1692 Story Road Suite #100)

Assessor Parcel No. 486-10-091

General Plan NCC Neighborhood/Community Commercial

Growth Area Story Road Employment Area (Former Village)

Zoning CN Commercial Neighborhood

Historic Resource No

Annexation Date January 2, 1957

Council District 7

Acreage 3.34 gross acres

Proposed Density N/A

PROJECT BACKGROUND

As shown on the attached Aerial Map (Exhibit A), the subject property is located on the
southwestern side of South King Road approximately 150 feet northwest of the South King
Road and Marsh Street intersection (1692 Story Road Suite #100, APN 486-10-091). The
tenant space (Suite #100) is located at the east side of an existing commercial shopping
center near the vehicle entrance along South King Road. The existing commercial shopping
center is surrounded by single-family residences to the southeast and southwest, commercial
uses to the northeast, and Emma Prusch Farm Park across Story Road to the northwest. The
subject site is accessed by two vehicle entrances along South King Road and one vehicle
entrance along Story Road. The subject property is accessed by one entrance within the
shopping center located on the northwest building occupancy frontage. The site has a surface
parking lot shared by all of the tenants, and has existing pedestrian sidewalks along South
Kind Road and Story Road with two crosswalks across South King Road and one crosswalk
across Story Road. The site is currently accessible with an existing Valley Transit Authority
(VTA) bus stop serving the 22 and 77 lines along South King Road.

SURROUNDING USES

General Plan Zoning District Existing Use
Open Space, Parklands
Northwest and Habitat OS Open Space Park
Northeast Nelghborhood/CQmmunlty CP Commgrmal Commercial
Commercial Pedestrian
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Southwest| Residential Neighborhood R-1-8 Single-Family Single-family
Residence
Southeast| Residential Neighborhood R-1-8 Single-Family Single-family
Residence

PROJECT DESCRIPTION

As shown on the attached Plan Set (Exhibit B), the public eating establishment (After Bar &
Grill) currently occupies an approximately 7,442-square-foot tenant space at 1692 Story Road
Suite #100.

The project consists of a Conditional Use Permit to allow late-night use (until 2:00 a.m.) for an
existing public eating establishment within an existing approximately 7,442-square-foot tenant
space at 1962 Story Road Suite #100. The project does not include any external modifications
to the existing commercial building or site.

The public eating establishment would operate between 12:00 p.m. and 12:00 a.m. Monday
through Thursday, and between 12:00 p.m. and 2:00 a.m., Friday through Sunday.

An entertainment permit through the San Jose Police Department would be required for live
entertainment and music during the proposed hours of operation.

Food would be served during all operational hours; there would be no hours where only
alcohol is sold. The public eating establishment has an active Type 47 license with the
California Department of Alcoholic Beverage Control, authorizing the sale of beer, wine, and
distilled spirits for on-site consumption. Security personnel would be on site during all hours of
operation. All entertainment would be conducted indoors. The project does not include any
outdoor seating or outdoor entertainment.

The San Jose Police Department issued a memorandum dated July 22, 2025. See attached
Exhibit C. The San José Police Department is opposed to the existing applicant’s request for a
Conditional Use Permit to allow late-night use until 2:00 a.m. due to violating the conditions of
their Alcoholic Beverage Control license by not serving food while serving alcohol, providing
entertainment uses without an entertainment permit, and a well-documented history of non-
compliance with state and local laws.

PROJECT ANALYSIS SUMMARY

Below is a summary of the required analysis for the General Plan, Zoning, and Council
Policies. For the comprehensive analysis, reference the attached Exhibit D: Resolution.

Envision San José 2040 General Plan Conformance

The project is consistent with the Envision San Jose 2040 General Plan designation of
Neighborhood/Community Commercial as shown on the attached General Plan map (Exhibit
E). This designation supports a very broad range of commercial activity, including commercial
uses that serve the communities in neighboring areas, such as neighborhood serving retalil
and services and commercial/professional office development. A public eating establishment
with entertainment, including late-night use, is consistent.

The project is consistent with the following General Plan policies:


https://www.sanjoseca.gov/home/showpublisheddocument/22359/637928744399330000
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Land Use and Employment Policy IE-1.3: As part of the intensification of commercial, Village,
Industrial Park and Employment Center job Growth Areas, create complete, mixed-
employment areas that include business support uses, public and private amenities, child
care, restaurants and retail goods and services that serve employees of these businesses
and nearby businesses.

Business Growth and Retention Policy IE-2.6: Promote retail development to the maximum
extent feasible, consistent with other General Plan goals and policies, in order to generate
City revenue, create jobs, improve customer convenience, and enhance neighborhood
livability.

The project would intensify the existing commercial use by extending business hours. Adding
late-night hours to the existing public eating establishment would potentially increase jobs,
generate City revenue, increase pedestrian activity, and improve customer convenience
including employees of nearby businesses. (IE-1.3) (IE-2.6) In addition, the project is
consistent with the Story Road Employment Growth Area due to the project’s potential to
increase jobs.

Zoning Ordinance Conformance

The project is consistent with the CN Commercial Neighborhood Zoning District as shown on
the Zoning District Map (Exhibit F), including allowed land uses, development standards, and
parking standards. Pursuant to Table 20-90 in Section 20.40.100 of the San Jose Municipal
Code, a public eating establishment is a permitted land use within the CN Zoning District.
Pursuant to Section 20.40.500 of the San José Municipal Zoning Code, late-night use and
activity within the CN Commercial Neighborhood Zoning District may be approved through a
Conditional Use Permit.

City Council Policy 6-27 Evaluation of 24-Hour Uses Conformance

The tenant space main entrance is located approximately 200 feet from existing residential
uses to the south. The entrance is located at the side of the existing commercial building
opposite the residential use, and the existing public eating establishment operates exclusively
indoors.

Noise attenuation would not be required as the public eating establishment use is entirely
indoors and the main entrance is located at the opposite side of the building away from
residential uses. All windows and doors would be closed after 10:00 p.m. A condition of
approval would be included in the Conditional Use Permit prohibiting the use of outdoor noise-
generating cleaning equipment between the hours of 10:00 p.m. and 7:00 a.m.

The public eating establishment provides two restroom facilities. A condition of approval would
be included in the Conditional Use Permit requiring the restroom facilities to be open and
available during late-night business hours.

According to the attached Operations Plan (Exhibit G), Security personnel would be on site

during hours of operation. The project applicant will resolve any operational complaints within
24 hours of being notified. The public eating establishment also has a formal “Comments and
Concerns” form available upon request from restaurant management staff and would have an


https://library.municode.com/ca/san_jose/codes/code_of_ordinances?nodeId=TIT20ZO_CH20.90PALOTRDEMA_PT9TRDEMA_20.90.900AP
https://library.municode.com/ca/san_jose/codes/code_of_ordinances?nodeId=TIT20ZO_CH20.40COZODIPUQUBLZODI_PT2USAL_20.40.100ALUSPERE
https://library.municode.com/ca/san_jose/codes/code_of_ordinances?nodeId=TIT20ZO_CH20.40COZODIPUQUBLZODI_PT5GERE_20.40.500LANIUSAC
https://www.sanjoseca.gov/home/showpublisheddocument/12789/636669914941370000
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on-call event coordinator to respond to any concerns received from the San Jose Police
Department.

The most recent memo from the Police Department, dated July 22, 2025, was provided to the
applicant on July 25th, 2025 (Exhibit C). The Police Department is opposed to the issuance of
a Conditional Use Permit for late-night use for the subject establishment due to the non-
compliance and unlawful issues stated previously.

PROJECT FINDINGS SUMMARY

The project does not meet all of the findings for the issuance of a Conditional Use Permit
pursuant to Section 20.40.500 of the Zoning Code as analyzed in the attached Exhibit D:
Resolution.

The project would be consistent with the Neighborhood/Community Commercial General Plan
land use designation and zoning code requirements. The project is consistent with most
applicable requirements from Council Policy 6-27 including area use compatibility, use
separation, restroom availability, noise, and site maintenance. The project is inconsistent with
the policy regarding concerns around safety as identified by San Jose Police Department, and
thus not all of the findings can be made for the issuance of a Conditional Use Permit. Based on
the Police Memo (Exhibit C), dated April 1, 2025, the San Jose Police Department is opposed
to the existing After Bar & Grill’'s Conditional Use Permit for late-night use until 2:00 a.m.. While
the subject establishment is not unduly concentrated for crime within the police beat area, the
establishment has violated the conditions of their Alcoholic Beverage Control license by not
serving food while serving alcohol, provided entertainment uses such as male dancers without
an entertainment permit, received noise and public nuisance citations, and has a well-
documented history of non-compliance with state and local laws. The Police Department also
noted that previous applications for Entertainment Permits for the establishment have been
denied due to failure to comply with current business allowances (restaurant without late-night
use approval). According to the Police Department Memo on June 26, 2024 Lt. Payne and Sgt.
Pham met with owner, EImer Orellana, and discussed compliance/enforcement at Tropicana
Plaza over the summer. The owner was advised that his Entertainment Permit would be based
upon how the business operated during that timeframe. On July 20, 2024 the business was
issued an Administrative Citation for violations including proving entertainment uses without an
Entertainment Permit, operating past midnight without a Conditional Use Permit, and noise and
public nuisance violations. The business was cited again on July 26, 2024, for providing
entertainment without an Entertainment Permit, operating past midnight without a Conditional
Use Permit, and noise and public nuisance violations. Last, on October 3, 2024, the owner was
issued a criminal and administrative citation for violations, including providing entertainment
uses without an Entertainment Permit, needing an ownership/management license, operating
past midnight without a Conditional Use Permit, noise and public nuisance violations, not
serving food with alcohol, and loudspeaker project noise outside the business. The provided
memo does not mention any citations or site visits since October 3, 2024.

Given the Police Department’s opposition to late-night use for the subject establishment, staff
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recommends that the Planning Commission deny the Conditional Use Permit Application as
the project would be inconsistent with City Council Policy 6-27 and the project would have an
adverse impact on public health, safety, and general welfare. If the Planning Commission
denies the application, the applicant may continue to operate as a public eating establishment,
without late-night use, and serve alcohol in conjunction with meals with a valid Type 47 ABC
license. Alternatively, the applicant may appeal the Planning Commission’s decision to the City
Council pursuant to Municipal Code Section 20.100.240.

CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA)

Under the provisions of Section 15301 for Existing Facilities of the State Guidelines for
Implementation of the California Environmental Quality Act (CEQA) as stated below, this
Project is found to be exempt from the environmental review requirements of Title 21 of the
San José Municipal Zoning Code, implementing the California Environmental Quality Act of
1970, as amended.

Class 1 Categorical Exemption consists of the operation, repair, maintenance, permitting,
leasing, licensing, or minor alteration of existing public or private structures, facilities,
mechanical equipment, or topographical features, involving negligible or no expansion of use
beyond that existing at the time of the lead agency’s determination. The key consideration is
whether the Project involves negligible or no expansion of an existing use.

Examples include, but are not limited to:

a. Interior or exterior alterations involving such things as interior partitions, plumbing, and
electrical conveyances.

Analysis: The Project allows an existing public eating establishment to continue to occupy an
existing tenant space. The Project does not include any exterior modifications or expansion to
the footprint of the existing commercial building. The public eating establishment would
operate wholly inside the building. Therefore, the Project is categorically exempt pursuant to
CEQA Section 15301 for Existing Facilities.

PUBLIC OUTREACH

Staff followed Council Policy 6-30: Public Outreach Policy in order to inform the public of the
proposed project. On-site signs have been posted on the project frontages since September
16, 2025. A legal notice of the public hearing was distributed as appropriate to the owners and
tenants of all properties located within 500 feet of the project site. The hearing agenda and
staff report were posted on the City website. Staff has been available to respond to questions
from the public.

Staff has received one comment in support of the project from the Mayor of Morgan Hill, Mark
Turner. Please see attached Exhibit H.
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PROJECT: AFTER BAR & GRILL _1692 STORY ROAD_SAN JOSE CA 95122

” ) All drawings and written material appearing herein constitute the original and unpublished work of the Architect and the same may not be duplicated, used or disclosed without the written consent of the Architect.
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Exhibit D

Operation Plan:
After Bar & Grill Restaurant

After Bar &Grill - Operates as an existing restaurant with a type 47 ABC license and proposes to
extend the hours of operations to offer late night uses for live entertainment and DJ music to 2:00am.
Hours of Operation: Monday — Thursday 12:00pm to 12:00am

Friday 12:00pm to 2:00am

Saturday 12:00pm to 2:00am

. Sunday 12:00pm to 2:00am
Staffing. Staffing levels will consist of:

6 employees for the lunch period Monday — Sunday*

8 employees for dinner period Monday — Thursday*

10 employees for dinner period and late night hours on Friday*
10 employees for dinner and late night hours on Saturday*

8 employees for dinner on Sunday*

oD~

*Staffing levels are in addition to management staff

Food Service. The After Bar and Grill will maintain a full open kitchen and menu throughout the operation
hours of the restaurant.

Lunch 12:00pm - 4:00 pm
Dinner 4:00 pm - Closing (All days for the week)

Security. Security will be contracted and provided during all hours of operations and with staffing ratios
required by the City of San Jose for late night uses. Security will be off duty San Jose Police officers. The After

Bar will have a minimum of 2 - 6 security for regular restaurant operations and special events.
All windows and doors will be closed after 10:00PM.

Occupancy Load. 269

Maintenance: After Bar & Grill will keep surrounding areas and parking area maintained and cleaned on a daily
and nightly basis. The public right of way will up to 200 feet from the After Bar and Grill will be cleaned
daily of litter before 8:00am. Blowwers will not be used between the hours of 10:00PM and 6:00AM.
Restrooms will be remain open during busness hours.

Neighborhood Complaints: The After Bar and Grill will work with the community to resolve business
operational coplaints within 24 hours after being notified. The After Bar and Grill has a formal "Comments
and Concerns" form available upon request from the After Bar and Grill management.

The After Bar and Grill is committed to working with San Jose Police Department and will have an
established Event Coordinator who is on call as the identified After Bar and Grill representative for the San
Jose Police Department. In addition, the After Bar and Grill will use off duty San Jose Police Department
officers as part of thir security detail.
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SAN JOSE

CAPITAL OF SILICON VALLEY

Memorandum

FROM: Ofc. Ikeuchi #4574
San Jose Police Vice Unit

TO: Angela Wang
Planning Department

SUBJECT: CP24-036
After Bar & Grill

DATE: July 22, 2025

Approved Date

I have received your request for input regarding the existing bar, After Bar & Grill, located at
1692 Story Road in San Jose. After Bar & Grill is seeking a Conditional Use Permit to allow
late-night use until 3am.

Per Business and Professions (B&P) Code Section 23958, the State of California Department of
Alcohol Beverage Control shall deny an ABC Application for an ABC License if the issuance of
that license would tend to create a law enforcement problem or if it would result in or add to an
undue concentration of ABC Licenses, as described in B&P Sections 23958.4 (a)(1) and
23958.4(a)(3). A location can be unduly concentrated because of its criminal statistics and/or it’s
proximity to other ABC Licenses. ABC can issue the license per B&P Sections 23958.4 (b)(1),
and 23958.4 (b)(2) if the local governing body determines that the public convenience or
necessity would be served. The City of San Jose Planning Department and the Planning
Commission are the delegated authorities to grant these exceptions.

1692 Story Road is in San Jose Police Beat C2. The reported crime statistics as defined by B&P
Section 23958.4(c) are not over the 20% crime index thus the location is not considered unduly
concentrated per B&P Section 23958.4 (a)(1) for on sale establishments.

Police Beat Crime Statistics

Beat Index Crimes Arrests Total 20% Above Average
C2 260 168 428 No
City Average 353 127 480

A crime analysis indicated a total of 1830 calls for service and self-initiated events occurred

within a 1000 ft. radius of 1692 Story Road in a 12-month period (April 1, 2024 — April 1, 2025.)
Of the 1830 calls and events, 256 occurred during the hours between midnight and 6:00 a.m.
Some of the calls are listed in the table below.
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As mentioned above, the crime analysis listed below are calls for service and self-initiated events
that occurred within a 1000-foot radius of 1692 Story Road Suite 100, San Jose, CA between
4/1/2024 — 4/1/2025. Further, the analysis below are not calls or self-initiated events that solely
occurred at 1692 Story Road Suite 100.

Items #1 and #2 are, in fact, not within the one-year period the Crime Analysis Unit uses to

gather their statistics, however, it is within the criteria that Vice uses during their review of
applications.

Crime Analysis

Number Nature of Call
201 Disturbances
475 Vehicle Accidents / Traffic Related
235 Thefts / Burglary
52 Assault/Battery
0 Drunk in Public

16 DUI

9 Drug Offenses
8 Sex Crime
23 Robbery

On 11/24/23, at approximately 0115 hours, a large disturbance between officers and intoxicated
bar patrons occurred. As a result, multiple officers were assaulted.

On 12/10/23, at approximately 0200 hours, a battery occurred at After Bar and Grill. The suspect
punched the victim in the face and dragged on the ground by her hair.

On 5/4/24, at approximately 0013 hours, a brandishing a weapon occurred at After Bar and Grill.
Upon officers arriving on scene, they discovered multiple underage subjects inside of the
business. This business was operating past their allowed time and serving alcoholic beverages
(a/b) after hours. Officers cited the owner for various Business and Professions code violations.

* On 6/26/24, Lt. Payne and Sgt. Pham had a meeting with owner, Elmer Orellana, and discussed
compliance/enforcement at Tropicana Plaza over the summer. (Owner was advised that his EP
would be based upon how the business operated during that timeframe.)

On 7/20/24, at approximately 2330 hours, the Vice Unit conducted an undercover (UC)
operation at After Bar and Grill. UC officers posed as patrons and entered the business. UC
officers observed a DJ playing audibly loud music. UC officers ordered and consumed a/b after
midnight. UC officers asked if they were still serving food and they told them that the kitchen
was closed. UC officers observed the business staying open and operating past midnight without
a Conditional Use Permit (CUP). Assisting officers outside observed security close the door.
Several patrons outside tried to open the front door but were unable to. They were in violation of

2
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their ABC license as they were supposed to maintain a bona fide eating establishment. An
Administrative Citation was issued for the following violations:

6.60.040 SIMC — Public entertainment permit required
20.40.500 SJMC — Late Night Use w/o CUP

6.60.290 SIMC — Public Nuisance

6.60.230 SIMC — Noise

po o

On 7/26/24, at approximately 2345 hours, the Vice Unit conducted a UC operation at After Bar
and Grill. UC officers posed as customers and attempted to enter the business. Security told UCs
that the business was closed. The UCs heard music coming from within the business and
observed subjects walk inside after they walked away. Officers outside did not observe patrons
inside leave the establishment. An Administrative Citation was issued for the following
violations:

6.60.040 SIMC — Public entertainment permit required
20.40.500 SIMC — Late Night Use w/o CUP

6.60.290 SIMC — Public Nuisance

6.60.230 SIMC — Noise

po o

On 8/3/24, at approximately 2320 hours, the Vice Unit conducted a UC operation at After Bar
and Grill. UC officers posed as customers and entered the business. A DJ was playing extremely
loud music that UCs could not hear each other talk. The UCs tried to order food, but their
waitress told them that the kitchen was closed. They were in violation of the ABC license as they
are required to have an operating kitchen while exercising their license. UCs ordered a/b as late
as 0200 hours, beyond the permitted times their ABC license allows. At 0045 hours, officers
approached the business and tried to open the front door. The door was locked. Officers knocked
on the door and owner, Elmer Orellana, opened the door. Vice detectives contacted and spoke
with Owner Orellana. The owner made excuses about locking the front door and lied about not
serving alcohol after hours. Officers shut the business down for the night and the patrons left
without incident. Owner Orellana was issued a criminal and administrative citation for the
following violations:

6.60.040 SJMC - Public entertainment permit required

6.60.060 SIMC — Ownership/Management license required
20.40.500 SJMC — Late Night Use w/o CUP

6.60.290 SIMC — Public Nuisance

6.60.230 SIMC — Noise

23038 B&P and 23396 B&P — Operating kitchen needed to serve a/b
10.16.030 SIMC — loudspeakers projecting noise outside

o e oW

. After Bar had a DJ playing loud music, did not serve food, and had male dancers on stage. They
stopped serving alcohol before midnight. No citations were issued. They were in violation of the
ABC license as they are required to serve food while exercising their license. They do not have
an EP and are not allowed to have live entertainment.

Your business has a well-documented history of non-compliance with state and local laws. Your
actions to attempt to defraud the application process will not be condoned. You were advised on
multiple occasions. The San Jose Police Department denied the businesses’ permit application
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for a Public Entertainment Permit. The above listed incidents thoroughly represent your on-going
willingness to disobey the law.

Department of Alcoholic Beverage Control (ABC) records indicate that 1692 Story Road, is in
census tract 5034.01. Pursuant to B&P Section 23958.4 (a)(3), the ratio of on-sale retail licenses
population in census tract 5034.01 does exceed the ratio of on-sale retail licenses to population in
the county in which the applicant premises are located if approved.

Authorized and Current ABC Licenses in Census Tract

Census | Authorized ABC Licenses Current ABC Licenses Unduly Concentrated
Tract On - Sale Off - Sale On - Sale | Off — Sale On - Sale Off — Sale
5034.01 6 2 12 3 YES YES

The San Jose Police Department is opposed to the existing After Bar & Grill’s Conditional Use
endorsement for late-night use until 3am.

Please feel free to contact me at (408) 277-4041 if you have any questions.

Ofc. Ikeuchi #4574
San Jose Police Department
Special Investigations/Vice Unit
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10/24/25, 8:35 AM Mail - Johnson, Zachary - Outlook

éﬂ Outlook

Letter of Support for Afterbar

From Xavier Campos <xcampos@ver-consultants.com>
Date Thu 10/23/2025 3:41 PM

To Johnson, Zachary <Zachary.Johnson@sanjoseca.gov>
Cc  Vince Rivero <vrivero@ver-consultants.com>

) 1 attachment (42 KB)

Sinaloa - Elmer Orellana.pdf;

[External Email. Do not open links or attachments from untrusted sources. Learn more]

Good afternoon Zach,

| am forwarding you a letter of support Mr. Orellana received from the Mayor of Morgan Hill showing
Mr. Orellana as being a good business owner and restaurant operator. Can you please add this to the
staff packet?

Thank you,

Best,

Xavier

This message is from outside the City email system. Do not open links or attachments from untrusted sources.

https://outlook.office365.com/mail/inbox/id/AAQKADZKNmMRKNjNILTJIMDAINGY 1My04M2I3LWZjMDZkY mM5ZjkzZgAQAIWuhBqwdyBEh1tobNfa%2Bz...  1/1
1
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17575 PEAK AVENUE

x Morcan Hirr, Ca 95037-4128
//\//\/\‘;‘x TEL: 408-778-6480

Fax: 408-779-7236
CITY OF MORGAN HILL WWW.MORGANHILL.CA.GOV

October 22, 2025

Zachary Johnson

Department of Planning, Building, and Code Enforcement
City of San Jose

200 East Santa Clara Street, 3™ Floor

San Jose, CA 95113

Dear Mr. Johnson

| am writing to enthusiastically recommend Sinaloa's Cafe as a valuable addition to any
community. For many years, Sinaloa's Cafe has been a cornerstone of our downtown, offering
not only delicious and authentic cuisine but also a warm and welcoming atmosphere that brings
people together.

The owner, Elmer, Orellana, has been a long-standing and respected member of our
community, consistently demonstrating a commitment to quality, hospitality, and local
engagement. Whether it's through their exceptional dining experience or their support for local
events and initiatives, Sinaloa's Cafe has enriched our town in countless ways.

| have no doubt that their expansnon into a new community will bring the same level of
excellence and heartthat we've come to know and love.

Sincerely,
/

e,
o,

Mark Turner
\ Mayor
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11/18/25, 11:29 AM Mail - Johnson, Zachary - Outlook

éﬂ Outlook

Re: Letter of Support for Afterbar

From Xavier Campos <xcampos@ver-consultants.com>
Date Mon 11/17/2025 4:.07 PM

To Johnson, Zachary <Zachary.Johnson@sanjoseca.gov>
Cc  Vince Rivero <vrivero@ver-consultants.com>

] 2 attachments (129 KB)
Mr Orellana Letter (Tovar).pdf; E.Orellana letter.docx;

[External Email. Do not open links or attachments from untrusted sources. Learn more]

Good afternoon Zachary,
| am forwarding two more letters provided to me by Mr. Orillana.
Best,

Xavier

Hon. Xavier E. Campos (Ret.)

Principal

VER Engineers

1154 Park Avenue

San Jose, CA 95126

408-210-7353

Www.ver-consultants.com

Civil Engineering | Land Planning | Land Entitlements | Permitting

From: Johnson, Zachary <Zachary.Johnson@sanjoseca.gov>
Sent: Friday, October 24, 2025 8:37 AM

To: Xavier Campos <xcampos@ver-consultants.com>

Cc: Vince Rivero <vrivero@ver-consultants.com>

Subject: Re: Letter of Support for Afterbar

Hi Xavier,
Thank you for sharing this letter.

| will add this as to the Public Comment Exhibit in the staff report.

https://outlook.office365.com/mail/id/AAQKADZKNmMRKN]NILTJIMDAtNGY 1My04M2I3LWZjMDZKY mM5ZjkzZgAQAIWuhBqwdyBEh1tobNfa%2Bz8%3D 12
3
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October 27, 2025

The Honorable Matt Mahan
Mayor of San Jose and
San Jose City Council

City of San Jose

200 E. Santa Clara Street
San Jose, CA 95113

Re: Business Owner Elmer Orellana
To Whom It May Concern:

| am writing this letter in support of business owner Elmer Orellana who has recently
submitted a request for a business permit for “After” a sports bar and entertainment
venue located in La Placita Tropicana 1692 Story Rd. San Jose, CA 95122.

As a former Gilroy City Councilmember serving from 2016-2024, | worked with Mr.
Orellana when he opened a similar venue named “Capos” in downtown Gilroy in 2019.
His investment in remodeling this formerly vacant space and opening a vibrant
entertainment venue helped revitalize an underdeveloped block of downtown and
helped stimulate economic development in the area which had a positive and
meaningful impact on the existing business owners in that area and helped drive new
business development as well. His investment in Capos had a significant impact on the
growth of new business to the area that continues to this day.

Mr. Orellena worked with city staff to obtain all the necessary permits needed and in so
doing developed a very collaborative and responsive relationship with the City of Gilroy.

As an experienced business owner who also owns Cafe Sinaloa in Morgan Hill, Mr.
Orellana has a proven track record of successful operations developed through a
hands-on approach to business management that makes him a true owner/operator of
his establishments.

During his time at Capos, Mr. Orellana was able to bring in a plethora of well known
performers that drew in large crowds from all over the bay area as well as from the local
community. Over time, these events not only grew in size, scope and frequency; Mr.
Orellana quickly earned a reputation for hosting safe, properly staffed and well
organized events ensuring that concert goers would have a safe and enjoyable
experience each time they attended.
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Providing a safe and secure experience for his guests was always a top priority for Mr.
Orellana and his attention to detail in this regard was always paramount. He worked
closely with city staff, including fire and police to ensure proper measures were always
taken to manage crowd control and provide enough well trained security at the door and
inside the venue at each event.

Mr. Orellana was the one business owner in downtown Gilroy who could always be
counted on to have sufficient well trained, experienced security at his venue even during
regular business hours during the week/weekend. As a result, each time Mr Orellana
requested to host a special event, or needed to renew his business license, the city of
Gilroy always approved his requests. To my knowledge the City of Gilroy never had any
problems at Capos where Gilroy PD or Fire had to intervene or help manage any event
held at his venue.

Based on my positive experience working with Mr. Orellana during my time on council |
would support and recommend his request to open After in the La Placita Shopping
Center in San Jose.

| am happy to answer any questions you might have to the best of my ability, or provide
any additional information that | can, as needed.

Sincerely,
Fred M. Tovar, M..E.

Fred M. Tovar, M.Ed
Gilroy City Councilmember (2016-2024)
Email: FredMTovar@gmail.com
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Mt. Madonna YMCA
171 W. Edmundson Ave.
Morgan Hill, CA 95037
(408) 762-6018

November 6, 2025

To Whom It May Concern,

[t is my pleasure to provide this character and professional reference for Mr. Elmer Ornales,
a respected business owner and dedicated volunteer with the Mt. Madonna YMCA, a branch
of the YMCA of Silicon Valley.

Elmer has served with distinction as a member of our Mt. Madonna YMCA Advisory Board,
dedicating his time and leadership to improving the quality of life in our South County
community. His involvement has been instrumental in supporting our mission to strengthen
community through youth development, healthy living, and social responsibility.

Elmer owns Sinaloa Restaurant in Morgan Hill and hosts a variety of events for nonprofits,
schools, and churches to help them raise money for their charitable causes. He also uses his
restaurant to host family gatherings and community celebrations, creating a welcoming and
inclusive space that strengthens the bonds among community members.

As a business owner, Elmer consistently models professionalism, integrity, and generosity.
He has actively supported local nonprofit organizations through donations, in-kind
contributions, and collaborative community projects. Beyond his business contributions,
Elmer has volunteered as a mentor to youth, offering guidance, encouragement, and a
positive example for young people seeking to develop leadership and life skills.

Elmer’s character reflects the YMCA'’s core values of caring, honesty, respect, and
responsibility. He is reliable, trustworthy, and deeply committed to giving back to his
community. His service as both a business leader and a volunteer demonstrates his belief in
creating equitable opportunities for all and his ongoing dedication to making Santa Clara
County a stronger, more connected place to live and work.

For licensing or verification purposes, please feel free to contact me directly with any
questions regarding Mr. Ornales’s community involvement or character.

With appreciation,

Andrea Nicolette

Executive Director

Mt. Madonna YMCA
andrea.nicolette@ymcasv.org
(831) 801-7650
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RESOLUTION NO.

A RESOLUTION OF THE COUNCIL OF THE CITY OF SAN
JOSE DENYING A PERMIT APPEAL AND UPHOLDING THE
PLANNING COMISSION’S DECISION TO DENY A
CONDITIONAL USE PERMIT TO ALLOW LATE-NIGHT USE
(UNTIL 2:00 A.M. FRIDAY THROUGH SUNDAY) FOR AN
EXISTING PUBLIC EATING ESTABLISHMENT WITHIN AN
EXISTING  APPROXIMATELY  7,442-SQUARE-FOOT
TENANT SPACE ON AN APPROXIMATELY 3.34-GROSS-
ACRE SITE, LOCATED ON THE SOUTHWESTERN SIDE OF
SOUTH KING ROAD APPROXIMATELY 150 FEET
NORTHWEST OF THE SOUTH KING ROAD AND MARSH
STREET INTERSECTION (1692 STORY ROAD SUITE #100)
(APN 486-10-091)

FILE NO. CP24-036

WHEREAS, pursuant to the provisions of Chapter 20.100 of Title 20 of the San José
Municipal Code, on February 10, 2025, Xavier Campos filed an application (File No.
CP24-036) on behalf of the property owner, DPJW GROUP Il LP (“Permittee”), with the
City of San José (“City”) for a Conditional Use Permit to allow late-night use (until 2:00
a.m. Friday through Sunday) for an existing public eating establishment within an existing
approximately 7,442-square-foot tenant space on an approximately 3.34-gross-acre site
(“Project”), on that certain real property situated in the CN Commercial Neighborhood
Zoning District and located on the southwestern side of South King Road approximately
150 feet northwest of the South King Road and Marsh Street intersection (1692 Story
Road Suite #100; APN 486-10-091) (the “subject property”); and

WHEREAS, a legal description of the subject property is attached as Exhibit "A" and

incorporated by reference; and

T-55007 \ 2271203 1
Council Agenda: ____
ltem No.: ___

DRAFT - Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for
final document.
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WHEREAS, at a duly noticed public hearing on November 19, 2025, the Planning
Commission considered public comments, and all evidence and testimony received at the

public hearing regarding the Project and voted unanimously to deny the Project; and

WHEREAS, on November 20, 2025, the Project applicant filed a timely appeal of the

Planning Commission’s decision; and

WHEREAS, pursuant to and in accordance with Chapter 20.100 of Title 20 of the San
José Municipal Code, this City Council conducted a de novo administrative hearing on
said Project application and the appeal of the Planning Commission’s decision, notice of
which was duly given, provided all persons full opportunity to be heard and to present
evidence and testimony respecting said matter, received and considered the reports and
recommendations of the Director of Planning, Building and Code Enforcement, and
received in evidence a plan for the subject property entitled, “AFTER BAR & GRILL” dated
September 9, 2024; said plan is on file in the Department of Planning, Building and Code
Enforcement and is incorporated by reference; and

WHEREAS, this City Council has heard and considered the testimony presented at the
public hearing and has further considered written materials submitted on behalf of the
Project applicant, City staff, and other interested parties;

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF SAN
JOSE THAT:

The foregoing recitals are hereby incorporated by reference as if fully set forth herein, and
after considering evidence presented at the public hearing the City Council finds that the
following are the relevant facts and findings regarding this Project:

1. Site Description and Surrounding Uses. The subject property is located on the
southwestern side of South King Road approximately 150 feet northwest of the South
King Road and Marsh Street intersection (1692 Story Road Suite #100, APN 486-10-

T-55007 \ 2271203 2
Council Agenda: ____
ltem No.: ___

DRAFT - Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for
final document.
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091). The tenant space (Suite #100) is located at the east side of an existing
commercial shopping center near the vehicle entrance along South King Road. The
existing commercial shopping center is surrounded by single-family residences to the
southeast and southwest, commercial uses to the northeast, and Emma Prusch Farm
Park across Story Road to the northwest. The subject property is accessed by two
vehicle entrances along South King Road and one vehicle entrance along Story Road.
The subject tenant space is accessed by one entrance within the shopping center
located on the northwest building occupancy frontage. The site has a surface parking
lot shared by all of the tenants, and has existing pedestrian sidewalks along South
King Road and Story Road with two crosswalks across South King Road and one
crosswalk across Story Road. The site is currently accessible with an existing Valley
Transit Authority (VTA) bus stop serving the 22 and 77 lines along South King Road.

. Project Description. The project consists of a Conditional Use Permit to allow late-
night use (until 2:00 a.m. Friday through Sunday) for an existing public eating
establishment within an existing approximately 7,442-square-foot tenant space at
1962 Story Road Suite #100. The Project does not include any modifications to the
existing commercial building or site. The Project is subject to City Council Policy 6-27:
Evaluation of 24-Hour Uses.

. Conditional Use Permit Findings. Section 20.100.720 of the San José Municipal
Code specifies the required findings for the approval of a Conditional Use Permit.

a. The Conditional Use Permit, as approved, is consistent with and will further the
policies of the general plan, applicable specific plans, and area development
policies; and

General Plan Consistency. The subject site is designated
Neighborhood/Community Commercial on the Envision San José 2040 General
Plan Land Use/Transportation Diagram. This designation is intended to allow a
very broad range of commercial activity, including commercial uses that serve the
communities in neighboring areas, such as neighborhood serving retail and
services and commercial/professional office development.

The Project is consistent with the following General Plan policies:

Land Use and Employment Policy IE-1.3: As part of the intensification of
commercial, Village, Industrial Park and Employment Center job Growth Areas,
create complete, mixed-employment areas that include business support uses,
public and private amenities, child care, restaurants and retail goods and services
that serve employees of these businesses and nearby businesses.

Business Growth and Retention Policy IE-2.6: Promote retail development to the
maximum extent feasible, consistent with other General Plan goals and policies, in
order to generate City revenue, create jobs, improve customer convenience, and
enhance neighborhood livability.

T-55007 \ 2271203 3
Council Agenda: ____
ltem No.: ___

DRAFT - Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for
final document.
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Analysis: The business would continue to operate as a public eating establishment.
The project would intensify the existing commercial use by extending business
hours. Adding late-night hours to the existing public eating establishment would
potentially increase job employment hours and opportunities, generate City
revenue, increase pedestrian activity, and improve customer convenience,
including employees of nearby businesses (IE-1.3) (IE-2.6), which is consistent
with the Story Road Employment Growth Area goals.

b. The Conditional Use Permit, as approved, conforms with the zoning code and all
other provisions of the San José Municipal Code applicable to the Project; and

Zoning Conformance. The subject site is located within the CN Commercial
Neighborhood Zoning District. Pursuant to Section 20.40.100, Table 20-90 of the
Zoning Code, a public eating establishment is a permitted use. However, pursuant
to Section 20.40.500 of the Zoning Code, any establishment proposing to operate
between the hours of 12:00 midnight and 6:00 AM requires the issuance of a
Conditional Use Permit. There are no physical changes proposed to the existing
building or tenant space.

Analysis: The Project is consistent with the CN Commercial Neighborhood Zoning
District, including allowed land uses, development standards, and parking
standards. The Project does not include any new floor area or exterior alterations.
All business operations will be conducted indoors. Pursuant to Section
20.90.020.A. of the San José Municipal Code the Project is not subject to current
bicycle parking requirements as no new square footage is being added to the
existing building. Pursuant to Section 20.90.900.B.a. of the San José Municipal
Code the Project is exempt from Transportation Demand Management
requirements as the use is existing and not changing. Pursuant to Section
20.90.350 of the San José Municipal Code the Project does not include any vehicle
parking spaces and therefore does not require two-wheeled motorized vehicle
parking. Pursuant to Table 20-90 in Section 20.40.100 of the San José Municipal
Code, a public eating establishment is a permitted land use within the CN
Commercial Neighborhood Zoning District. Pursuant to Section 20.40.500 of the
San José Municipal Zoning Code, Late night use and activity within the CN
Commercial Neighborhood Zoning District may be approved through a Conditional
Use Permit.

c. The Conditional Use Permit, as approved, is consistent with applicable City Council
policies, or counterbalancing considerations justify the inconsistency; and

City Council Policy 6-27: Evaluation of 24-Hour Uses

The Project is partially inconsistent with Council Policy 6-27: Evaluation of 24-Hour
Uses.

e Area Use Compatibility. Twenty-four-hour uses should not be approved unless
the facility can operate without detriment to nearby residential uses or the

T-55007 \ 2271203 4
Council Agenda: ____
ltem No.: ___

DRAFT - Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for
final document.
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general welfare of the surrounding area. Given the potential for problems
arising from such uses which may or may not have been anticipated at the time
of approval, all such permits should include a condition for a Compliance
Review based on written complaints, and all such complaints should be referred
to the Planning Commission.

Analysis: The establishment will operate exclusively indoors. The Project does
not include any outdoor seating or outdoor entertainment. The Operations Plan
specifies that windows and doors will be closed after 10:00 p.m. The
establishment will have a minimum of two to six security staff on-site during all
hours of operation and will have an established Event Coordinator who is on
call as the identified contact for the San José Police Department. However, the
existing business has been cited for various violations including noise and
public nuisance violations by the San José Police Department. Therefore, the
Project is inconsistent with this requirement.

Use Separation. Physical separation of incompatible uses is the best means to
avoid potential problems. Generally, 24-hour uses should not be located within
300 feet (measured from the building entrance and "Designated Parking Area"
and/or "Outdoor Use Area" to the residential property line) from any property
residentially zoned, planned, or used. Exceptions to the 300-foot separation
may be made if the project site is located within the Downtown Core Area or in
transition areas where the proximate residential uses are not zoned or planned
for residential uses in the long term. The 300-foot separation requirement may
be increased or decreased on a case-by-case review of the specific
circumstances of the site and proposed use based on the intensity of use,
location of other buildings and physical features, neighborhood input or other
relevant criteria. Examples of circumstances which might mitigate the 300-foot
separation requirement:

o Separation for residential by a major thoroughfare of at least four moving
lanes and a sound wall at the residential property.

o Complete physical separation from residential by other non-residential
buildings.

o One-hour extensions on Friday and Saturday nights and/or one hour from
5:00 a.m. to 6:00 a.m. daily.

Analysis: The tenant space main entrance is located approximately 200 feet
from existing residential uses to the south. The entrance is located at the
side of the existing commercial building opposite the residential use and the
existing public eating establishment use operates entirely indoors. The
tenant space has a rear door which opens to the rear drive aisle that is
screened from the adjacent residential properties by an approximately 6-
foot-high concrete masonry wall. This rear area will only be accessed by

T-55007 \ 2271203 5
Council Agenda: ____

ltem No.: ___

DRAFT - Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for
final document.
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restaurant employees and will continue to function in the same manner as
the existing business and will be monitored by staff. Therefore, the Project
is consistent with this requirement.

Outdoor Activities. Outdoor activities may be limited for 24-hour operations
except in the Downtown Core Area. Due to the unique combination of uses in
the Downtown Core Area, 24-hour outdoor activities will be evaluated on a
case-by-case basis. Services and sales should be conducted entirely within
interior spaces between the hours of 12:00 midnight and 6:00 a.m., except for
specific development types identified under Policy 2. More restrictive hours and
days of operation may be imposed in order to implement policy requirements.
Other late night outdoor activities on the site such as truck deliveries,
maintenance and garbage collection should be reviewed and may be
conditioned to minimize noise impacts.

Analysis: No outdoor activities are included in this Project. Therefore, the
Project is consistent with this requirement.

Police Issues. Crime statistics and police safety issues which are directly
related to uses operating between 12:00 midnight and 6:00 a.m. will be
analyzed and considered in determining the appropriateness of 24-hour uses.
The Chief of Police should provide a written memorandum with this analysis,
including a recommendation with or without conditions, for each Conditional
Use Permit application for a 24-hour use. Conditions may be imposed to
monitor 24-hour uses and minimize nuisance activities. These conditions may
include such requirements as interior or exterior security guards, video
cameras, additional lighting, limited occupancy, and modifications of controls
or procedures to increase effective law enforcement. The likelihood of impacts
caused by the disorderly conduct of late-night patrons on the surrounding
neighborhood should be considered in the review process, especially as it
relates to proximity of residential uses.

Analysis: The San José Police Department issued a memorandum dated July
22, 2025. The San José Police Department is opposed to the applicant’s
request for a Conditional Use Permit to allow late-night use until 2:00 am. While
the subject establishment is not unduly concentrated for crime within the police
beat area, the establishment has violated the conditions of their Alcoholic
Beverage Control license by not serving food while serving alcohol, provided
entertainment uses such as male dancers without an entertainment permit,
received noise and public nuisance citations, and has a well-documented
history of non-compliance with state and local laws. The Police Department
also noted that previous applications for Entertainment Permits for the
establishment have been denied due to failure to comply with current business
allowances (restaurant without late-night use approval). According to the Police
Department Memo dated July 22, 2025, Lt. Payne and Sgt. Pham met with the
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owner, Elmer Orellana, on June 26, 2024 and discussed
compliance/enforcement at Tropicana Plaza over the summer. The owner was
advised that his Entertainment Permit would be based upon how the business
operated during that timeframe. On July 20, 2024, the business was issued an
Administrative Citation for violations including providing entertainment uses
without an Entertainment Permit, operating past midnight without a Conditional
Use Permit, and noise and public nuisance violations. The business was cited
again on July 26, 2024 for providing entertainment without an Entertainment
Permit, operating past midnight without a Conditional Use Permit, and noise
and public nuisance violations. Lastly, on October 3, 2024 the owner was
issued a criminal and administrative citation for violations, including providing
entertainment uses without an Entertainment Permit, needing an
ownership/management license, operating past midnight without a Conditional
Use Permit, noise and public nuisance violations, not serving food with alcohol,
and loudspeaker projected noise outside the business.

The provided operations plan includes that a minimum of two and up to six
security staff members will be on site during regular restaurant operations and
special events.

The Project is inconsistent with this requirement due to the Police Issues
mentioned above.

Restroom Facilities. Restroom facilities required by other codes or policies shall
remain open and be available during late night business hours. Customer
access to restrooms is not required for drive-through facilities when there is no
customer access permitted to interior areas. Restrooms that have exterior
access will be analyzed from a safety and surveillance aspect and will remain
open on a case-by-case basis.

Analysis: The public eating establishment provides two restroom facilities. A
condition of approval would be included in the Conditional Use Permit requiring
the restroom facilities to be open and available during late-night business
hours. The Project is consistent with this requirement.

Noise. Use of sound attenuation walls and landscaping may be required at
property lines in order to minimize noise emanating from the site. Special
attention should be paid to the possibility of noise at late night hours such as
car stereos, cars starting and conversations which may not be quantifiable, but
can reasonably be expected to occur. No amplified sound is permitted between
10:00 p.m. and 7:00 a.m., except low-volume drive-through speakers
specifically approved in conjunction with 24-hour drive-through use.

Analysis: Noise attenuation would not be required as the public eating
establishment use is entirely indoors and the entrance is located at the opposite
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side of the building away from residential uses. All windows and doors would
be closed after 10:00 p.m. The Project is consistent with this requirement.

Cleaning and Maintenance. Cleaning and maintenance for outdoor areas
utilizing mechanical blowers, vacuums or other noise generating equipment
shall not be used between the hours of 10:00 p.m. and 7:00 a.m. Special
conditions to control on-and off-site litter may be required on a case-by-case
basis.

Analysis: A condition of approval would be included in the Conditional Use
Permit prohibiting the use of outdoor noise-generating cleaning equipment
between the hours of 10:00 p.m. and 7:00 a.m. The Project is consistent with
this requirement.

Mitigation Management Plan. A mitigation management plan should be
required for all mitigated 24-hour uses to ensure compliance with conditions of
approval. The plan should be realistic, practical, and enforceable. The plan
should include detailed provisions for response to neighborhood complaints;
control of noise, litter, graffiti, etc., and provide a protocol for interface with
police to resolve potential problems with gangs, drugs, loitering, and other
criminal activities.

Analysis: The provided operations plan states that the Project applicant will
resolve any operational complaints within 24 hours of being notified. The public
eating establishment also has a formal “Comments and Concerns” form
available upon request from restaurant management staff and will have an on-
call event coordinator to respond to any concerns received from the San Jose
Police Department. Therefore, the Project is consistent with this requirement.

Overall, the Project is inconsistent with City Council Policy 6-27: Evaluation of
24-Hour Uses due to the Project being incompatible with surrounding uses and
police issues. The existing business has received violations related to noise
and public nuisance. The San José Police Department has also documented
various police issues as mentioned above.

City Council Policy 6-30: Public Outreach Policy

Staff followed Council Policy 6-30: Public Outreach Policy in order to inform the
public of the proposed Project. On-site signs have been posted on the Project
frontages since September 16, 2025. A notice of the public hearing was distributed
to the owners and tenants of all properties located within 500 feet of the Project
site and posted on the City website. The staff report is also posted on the City’s
website, and staff has been available to respond to questions from the public.

As

of the date of the Planning Commission on November 19, 2025, staff had

received three letters in support of the Project. Most notably, staff received letters

T-55007 \ 2271203 8
Council Agenda: ____

ltem No.: ___

DRAFT - Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for
final document.



Exhibit G

SAW:DHZ:KMF

12/22/2025

from the Mayor of Morgan Hill, Mark Turner, Former Gilroy City Councilmember
Fred M. Tovar, and Mt. Madonna YMCA Executive Director, Andrea Nicolette.

d. The proposed use at the location requested will not:

Adversely affect the peace, health, safety, morals or welfare of persons
residing or working in the surrounding area; or

Impair the utility or value of property of other persons located in the vicinity
of the site; or

Be detrimental to public health, safety or general welfare.

Analysis: Given the Police Department’s opposition to late-night use for the
subject establishment and the applicant’s documented history of non-
compliance with state and local laws detailed in the San José Police
Department Memo, dated July 22, 2025, the Project would have an adverse
impact on public health, safety, and general welfare. The existing business
has violated their ABC license by not serving food in conjunction with
alcohol sales which is a requirement for a Type 47 license for public eating
establishments, provided live entertainment including male dancers without
an Entertainment Permit as required by the Police Department, operated
past midnight without a Conditional Use Permit, and received noise and
public nuisance citations from the Police Department. Despite warnings,
instruction, and an opportunity to achieve compliance granted by the Police
Department, the Project applicant has continued to operate out of
compliance with public eating establishment requirements. Therefore, the
Project is inconsistent with this requirement, and this finding cannot be
made.

e. The proposed site is adequate in size and shape to accommodate the yards, walls,
fences, loading facilities, landscaping and other development features prescribed
in this title, or as is otherwise required in order to integrate said use with the uses
in the surrounding area; and

Analysis: The approximately 7,442-square-foot tenant space is adequate in size to
accommodate indoor use as a public eating establishment. The Project does not
include any other uses or site improvements such as walls, fences, or landscaping.
The Project is consistent with this requirement.

f. The proposed site is adequately served:

a. By highways or streets of sufficient width and improved as necessary to carry
the kind and quantity of traffic such use would generate; or by other forms of
transit adequate to carry the kind and quantity of individuals such use would
generate; and

b. By other public or private service facilities as are required.
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Analysis: The Project site is adequately served by streets and public transit.
The subject site is accessed by two vehicle entrances along South King Road
and one vehicle entrance along Story Road. The subject tenant space is
accessed by one entrance within the shopping center located on the northwest
building occupancy frontage. The site has existing pedestrian sidewalks along
South King Road and Story Road with two crosswalks across South King Road
and one crosswalk across Story Road. The site is currently accessible with an
existing VTA bus stop serving the 22 and 77 lines along South King Road. The
Project is consistent with this requirement.

g. The environmental impacts of the Project, including but not limited to noise,
vibration, dust, drainage, erosion, storm water runoff, and odor which, even if
insignificant for purposes of the California Environmental Quality Act (CEQA), will
not have an unacceptable negative affect on adjacent property or properties.

Environmental Review. Under the provisions of Section 15270 of the State
Guidelines for Implementation of the California Environmental Quality Act (CEQA)
as stated below, this Project is found to be exempt from the environmental review
requirements of Title 21 of the San José Municipal Code, implementing the
California Environmental Quality Act of 1970, as amended. Section 15270 applies
to projects which are denied, in that CEQA does not apply to projects which a
public agency rejects or disapproves.

In accordance with the findings set forth above, a Conditional Use Permit to use the subject
property for said purpose specified above is hereby denied.
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ADOPTED this day of , 2026, by the following vote:

AYES:

NOES:

ABSENT:

DISQUALIFIED:

MATT MAHAN

Mayor
ATTEST:

TONI J. TABER, MMC
City Clerk

NOTICE TO PARTIES

The time within which judicial review must be sought to review this decision is governed
by the provisions of the California Code of Civil Procedure Section 1094.6.
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