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ARTICLE INFO ABSTRACT

Introduction: E-cigarettes are the most popular tobacco product among adolescents and young adults (“AYA”)
and are available in many flavors. The e-cigarette industry argues that flavors are not meant to appeal to youth,
AYA yet no study has asked youth what age group they think ads for flavored e-liquids are targeting. We asked AYA

Keywords:
Adolescents

E-clgarette which age group they thought ads for flavored e-liquids targeted.

::3;:: Methods: In 2016 as part of a larger survey, a random sample of 255 youth from across California (62.4% female,
Tobacco control mean age = 17.5, SD = 1.7) viewed eight ads, presented in randomized order, for fruit-, dessert-, alcohol-, and
Young adults coffee-flavored e-liquids and indicated the age group they thought the ads targeted: younger, same age, a little

older, or much older than them. Population means and 95% confidence intervals were estimated using boot-
strapping (100,000 replicate samples).

Results: Most participants (93.7%) indicated the cupcake man flavor ad targeted an audience of people younger
than they. Over half felt ads for smoothy (68.2%), cherry (63.9%), vanilla cupcake (58%), and caramel cap-
puccino (50.4%) targeted their age and for no flavor ad did most feel the primary target age group was much
older.

Conclusions: Youth believe ads for flavored e-liquids target individuals about their age, not older adults. Findings
support the need to regulate flavored e-liquids and associated ads to reduce youth appeal, which ultimately

could reduce youth use of e-cigarettes.

1. Introduction

E-cigarettes are the most commonly used tobacco product among
adolescents and young adults (NIDA, 2017). E-cigarettes aerosolize
glycerin-based liquids, commonly referred to as “e-liquids,” which are
available in myriad flavors including fruity, sweet, and alcohol (Brown,
Luo, Isabelle, & Pankow, 2014). The e-cigarette industry maintains
flavored e-liquids are intended for adult smokers using e-cigarettes to
quit smoking cigarettes, and supports this claim with industry-spon-
sored research (Shiffman, Sembower, Pillitteri, Gerlach, & Gitchell,
2015). However, evidence shows that colorful ads depicting e-liquid
flavors like those displayed on e-cigarette retail websites are attractive
to youth (Grana & Ling, 2014; Lewis & Wackowski, 2006).

Flavor or “taste” is one of the most common persuasive marketing
techniques used to promote food (mostly candy and snacks) to children
on TV (Jenkin, Madhvani, Signal, & Bowers, 2014). Exposure to these
ads is positively associated with youth consumption (Cairns, Angus,

Hastings, & Caraher, 2013); and most money spent by youth is on food
or beverages, particularly sweets (Kraak, Gootman, & McGinnis, 2006).
Not surprisingly, similar research conducted on e-cigarettes comports
with these findings, concluding: flavors play an important role for on-
line e-cigarette marketing and boosts user interaction and positive
emotion (Liang, Zheng, Zeng, & Zhou, 2015), ads for flavored (vs. un-
flavored) e-cigarettes elicit greater appeal and interest in buying and
trying e-cigarettes (Vasiljevic, Petrescu, & Marteau, 2016), the appeal of
ads for flavors is linked to rapid and persistent adoption of e-cigarettes
among youth (Zhu, Sun, Bonnevie, et al., 2014), and 84% of US youth
who use e-cigarettes stated they would not use e-cigarettes without
flavors (Ambrose et al., 2015).

Despite research implicating flavors and the marketing of flavors in
youth interest in and use of e-cigarettes (Farrelly, Duke, Crankshaw,
et al., 2015; Harrell, Loukas, Jackson, Marti, & Perry, 2017; Jackler &
Ramamurthi, 2016; Klein et al., 2016), no study has asked youth what
age group they think ads for flavored e-liquids are targeting. In this
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study, we examined adolescents' and young adults' (“AYA”) opinions of
which age group(s) ads were targeting, and if target age group differed
by flavor group (e.g., sweet, fruit, alcohol, coffee). We hypothesized
that AYA would perceive ads, especially those depicting fruit and des-
sert flavors, to be targeting those around their age group, rather than
older adults. Understanding whether and which flavors youth perceive
as meant for their age group(s) will inform FDA regulation of e-liquid
flavors and associated advertisements.

2. Material and methods

Participants (n = 255; mean age = 17.5, SD = 1.7 [range 14-21,
Median age = 18; with only four participants (1.6%) aged 14 and 1
(0.4%) aged 21]; 62.4% female; 25.6% ever-used e-cigarettes; 24.2%
white, 27.4% Asian/Pacific Islander, 36.1% Latino, and 12.3% other)
were from an ongoing prospective cohort study designed to assess to-
bacco-related perceptions, exposure to marketing, and use (detailed
methods have been published elsewhere (Roditis, Delucchi, Cash, &
Halpern-Felsher, 2016; Gorukanti, Delucchi, Ling, Fisher-Travis, &
Halpern-Felsher, 2016). Data for this study were collected from June
through September 2016 from a random sample of Wave 3 participants
(n = 255). There were no differences between the overall sample for
Wave 3 (N = 528) and the analytic sample for this study in sex, age, e-
cigarette ever-use status or race/ethnicity (all p's > 0.20).

Eight flavors were included: “appletini,” “beer,” “caramel cappuc-
cino,” “kona coffee,” “the cupcake man,” “vanilla cupcake,” “cherry,”
and “smoothy.” Images were randomly chosen from the Stanford
Research into the Impact of Tobacco Advertising database (SRITA) and
retail websites of e-liquid brands. The SRITA database is an online re-
pository of advertisements that is continuously updated. The images
were chosen such that each of the four flavor categories (“alcohol,”
“coffee,” “dessert,” and “fruit”) had one image that exemplified a tra-
ditional advertisement while the other image was of a bottle containing
flavored e-liquid. The advertisements selected for the study were cur-
rent at the time of the study. Included flavor profiles were chosen in
part because Reddit conversations at that point in time showed us that
fruit and dessert flavors were very popular. Because there were many
brands that offered alcohol flavored products, we wanted to add alcohol
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to see if it was attractive to youth; this was unknown at the time. The
selected ads were representative of flavor profiles commonly marketed
by popular e-liquid and e-cigarette manufacturers. (See Appendix for ad
images, including links to the ads, used in the study). The order in
which ads were displayed was randomized. After viewing each ad, and
without knowing what ads would come next, participants were asked to
select which age group(s) they felt the advertisement targeted (younger
than me; my age; a little older [18-24]; much older [parents' age]). Our
university's institutional review board approved all study procedures.

We first calculated frequencies and proportions of target-age groups
for each ad. A priori, it was decided not to stratify these analyses by e-
cigarette use status due to small sample size (n = 65 had ever used) nor
by age group (adolescent = 14-17 and young adult = 18+) as 72% of
ever-users were ages 18 and over. To inform future research in this
area, we conducted secondary analyses which used regressions adjusted
for use status and age; these secondary analyses showed no differences
in the outcomes of interest by use status or age. Only combined results
are reported.

Next, to estimate population means and 95% confidence intervals,
we performed a stratified bootstrap analysis with 100,000 replicate
samples. The bootstrap is a non-parametric method employed to ac-
count for person-to-person variability (Erceg-Hurn and Mirosevich,
2008). This analysis was stratified by prior e-cigarette use, and parti-
cipants were sampled/resampled with equal probability within: (i)
never used and (ii) some use as reported in Wave 3.

3. Results

Participants predominately identified ads as targeting individuals
just a little older than themselves or their own age. Nearly all partici-
pants (93.7%) indicated the cupcake man flavor ad targeted people
younger than themselves. More than half of participants felt ads for
smoothy (68.2%), cherry (63.9%), vanilla cupcake (58%), and caramel
cappuccino (50.4%) targeted people their age (See Supplemental Fig. 1
for details). For none of the flavor ads did a majority of participants
believe the target age group was much older (See Fig. 1, which illus-
trates the proportion of responses attributed to each age group for each
flavor).

Kona coffee |

Cherry | | |
. | & Younger
- Vanilla cupcake
= —_— |
: —— st
- Beer | | - Little Older
| | & Much Older
Smoothy | | | |
Caramel cappucino l- |
The cupcake man | |
0% 20% 40% 60% 80% 100%

% Choosing Age Group*

Fig. 1. Target age groups as proportion of total number of responses for each flavor among California adolescents and young adults in 2016 (n = 255; mean

age = 17.5).

*Proportions reported in Fig. 1 were calculated using the total number of responses choosing each age group (within each flavor) as the numerator and the total
number of responses received for that flavor as the denominator. This was done to account for the fact that participants could choose from O to 4 age groups for each

flavor, resulting in a diversity of denominators.
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Percentage by target age for appletini
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Fig. 2. Estimates of population means and 95% confidence intervals from stratified bootstrapping of 100,000 replicate samples among California adolescents

(N = 255; mean age 17.5) surveyed in 2016.

Each category has the potential to have a height of 1 (i.e., probability 1), if all respondents selected a particular age-category as appropriate to the given flavor.
Respondents were able to choose all age-categories they believed applied to each flavor, thus sum of all age-categories within a given flavor add to > 1. The
confidence interval for each age-category represents the sampling variability, showing bootstrap upper and lower bounds.

Bootstrap estimates of the confidence intervals for estimates of po-
pulation means and 95% confidence intervals, generated by stratified
sampling on individuals and prior use of e-cigarettes, are summarized
in Fig. 2 (see Supplemental Table 1 for point estimates and upper- and
lower- bounds for 95% CI). In sum, mean point estimates for cupcake
man are wildly out of line with those for the remaining flavor ads, re-
flecting the belief among participants that the cupcake man ad targets a
younger audience extraordinarily more than any other flavor. Also,
there is a slight shifting toward a younger audience being the target for
the remaining sweet flavors (i.e., cherry, smoothy, and vanilla
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cupcake), though nothing so dramatic as for the cupcake man. In other
words, “sweets for children.”

4. Discussion

Our findings contradict industry-sponsored claims that marketing of
flavored e-liquids is not meant for and does not target youth. Instead
these results show that AYA perceive flavored e-liquid ads to be tar-
geting people their age (of 17.5 on average) or those a little older
(18-24), and in fact at times to be targeting an audience even younger
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than themselves. It is particularly problematic for the industry-spon-
sored claims that participants perceived dramatic differences in target-
audience age by flavor (Feirman, Lock, Cohen, Holtgrave, & Li, 2016).
For example, the cupcake man flavor ad was the most likely to be
perceived as targeting younger people; contrastingly, appletini, kona
coffee, and beer ads were most likely to be perceived as targeting those
much older, although even for these ads, a greater proportion indicated
the target age group was someone a little older. The dramatic shifts in
the distribution of the histograms by flavor could be explained, at least
in part, by an underlying connection between flavors and target audi-
ence-age groups in the minds of AYA. Also, the order the flavor ads
were displayed was randomized and participants were shown flavors
one by one (versus being shown all of the flavors at once). Perhaps AYA
would not think about age if unprompted, but it is clear they perceive a
difference in target-age by flavor if prompted.

Further, while a content analysis of tobacco-industry ads found in-
tense visual images were important for ad saliency among adolescents
(Davis, Gilpin, Loken, Viswanath, & Wakefield, 2008), participants here
did not appear to differentially identify target age groups based on how
the ad looked. Rather, participants overwhelmingly indicated that all
flavors were for people about their age. These findings comport with
evidence that tobacco advertising targeting young adults (age 18-24)
appeals simultaneously to adolescents since many smokers started as a
way to propel themselves into maturity (i.e., smoking serves as a tool
for attempts to look older) (Bidstrup, Frederiksen, Siersma, et al., 2009;
Barton, Chassin, Presson, & Sherman, 1982; Gerrard, Gibbons, Stock,
Lune, & Cleveland, 2005; Halpern-Felsher, Biehl, Kropp, & Rubinstein,
2004; Kremers, Vries, Mudde, & Candel, 2004) and a review showing
differences in flavor preferences by age group, with youth preferring
sweet and fruit flavors and being more open to unique and exotic fla-
vors, compared to adults (Feirman et al., 2016; Klein et al., 2008).

This is the first research showing AYA's opinions about the age
groups being targeted by ads for flavored e-liquids. These findings
should be interpreted within the limits of the data and may not be
generalizable to youth outside of California or the U.S. Response op-
tions included “my age” and “a little older [18-24];” some participants
were =18years old, so there could have been some overlap. Still,
participants were allowed to choose between and among discriminant
categories for “target age group,” which helps reduce overlap within
the measure and serves to bolster robustness of results (Conway &
Lance, 2010). Another limitation is our lack of a tobacco-flavored ad;
such an ad would further allow us to determine whether all flavors or
just non-tobacco flavors most appeal to youth. Also, we did not stratify
frequencies and proportions by use status or age and while our data
revealed no differences, these variables have been shown to be im-
portant determinants of perceptions and use of tobacco products among
AYA and should be included in future research. In our bootstrap ana-
lysis, we did stratify by e-cigarette ever-use and these results support
results from the unstratified analyses.

Our findings are not surprising when one considers the established
appeal of flavors to youth in both food and tobacco industry research,
which shows AYA are more likely to purchase and use flavored products
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(Jackler & Ramamurthi, 2016; Jawad, Nakkash, Hawkins, & Akl, 2015;
Liang et al., 2015; Vasiljevic et al., 2016). Highlighting flavors in ads for
food is known to be one of the most persuasive tactics to influence AYA
food consumption behaviors, and it is likely similar in ads for other
flavored products (Cairns et al., 2013; Jenkin et al., 2014; Kraak et al.,
2006). These findings raise concerns that unregulated advertising of
flavored e-liquids will contribute to continued appeal and uptake of e-
cigarettes among youth; ultimately increasing associated short- and
long-term deleterious health effects.

5. Conclusions

Our findings support FDA regulation of flavored e-liquids, including
limiting or banning advertising for flavored tobacco products, given
that marketing of flavored e-liquids is a potent strategy used by e-ci-
garette manufacturers (Clark, Jones, Williams, et al., 2016). Reducing
youth exposure to flavored e-liquid ads could have a positive impact on
public health by reducing appeal and uptake of e-cigarettes among
youth (Aldrich et al., 2015). Lastly, FDA could develop public health
and education campaigns to communicate information about harms
associated with using flavored e-liquids and e-cigarette use in general.

Supplementary data to this article can be found online at https://
doi.org/10.1016/j.addbeh.2018.08.029.
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Appendix A. Ads and links to ads for flavored e-liquids used in 2016 survey of California high school students (N = 255; mean age = 17.5)
to discern perceived target age group for each flavor

httpy//tobacco.stanford edu/tobacco_web/images/ecg_ads/d_flaver/oupc https://i.pinimg .com/originals /6f/95/86/6f55867ea 6d44 ab968 e
akes/large/cupcake_34 jpg 4804a641b32a.Jpg

x high (24mg)
high (16mg)
med (11mg)

I 6 )
low 6ma) Beer Flgpor

httpy//tobacco.stanford edu/tobacco_web/imagesfedg_ads/d_flavor/11 https://jawil fmeni u,/drink
Alcohelic Beverages/large/bev_1jpg man-strawberry-banana.htmi
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Flavors Clearly Attract Youth

Bonnie Halpern-Felsher, PhD
Professor of Peditarics

Stanford University, Department of Pediatrics, Division of Adolescent Medicine

The number of youth using e-cigarettes and other new vaping products (herein: e-cigarettes) has
reversed progress in reducing youth nicotine addiction, and continues to grow. Over the past
year, high school students’ use of e-cigarettes including pod-based products has increased by
78%, with 1 in 5 high school students reporting current use. Middle school students’ use
increased by 48%, with 1 in 20 middle school students reporting recent use.!?

FDA'’s public statements about the growing epidemic of youth e-cigarette use suggest the agency
recognizes the enormity of the problem. For example, speaking of the proposed new steps to
reduce youth vaping by preventing their access to flavored tobacco products, FDA
Commissioner Scott Gottlieb, MD, said:

“Today, ’'m pursuing actions aimed at addressing the disturbing trend of youth nicotine
use and continuing to advance the historic declines we’ve achieved in recent years in the
rates of combustible cigarette use among kids.”

“[A]ny policy accommodation to advance the innovations that could present an
alternative to smoking — particularly as it relates to e-cigarettes — cannot, and will not,
come at the expense of addicting a generation of children to nicotine through these same
delivery vehicles. This simply will not happen. I will take whatever steps I must to
prevent this.” 3

All flavors, including mint and menthol, in all tobacco products, not just e-cigarettes,
should be prohibited

In order to attract young and new users, the tobacco industry adds characterizing flavors like
mint, menthol, fruit, and candy to tobacco, often using the same flavorants that are in fruit-

' CDC, National Youth Tobacco Survey (NYTS). Cullen KA, Ambrose BK, Gentske AS, Apelberg BJ,
Jamal A, King BA. Notes from the field; Use of electronic cigarettes and any tobacco product among
middle and high school students — United States, 2011-2018. MMWR Morb Mortal Wkly Rep 2018;
67:1276-1277. DOI: http://dx.doi.org/10.15585/mmwr.mm6745a5

2 Wang TW, Gentzke A, Sharapova S, Cullen KA, Ambrose BK, Jamal A. Tobacco product use among
middle and high school students — United States, 2011-2017. MMWR Morb Mortal Wkly Rep.
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flavored candy, and sometimes at higher doses.*> These flavors appeal to new users by masking
the harsh taste of tobacco, and in the case of e-cigarettes, resulting in a more pleasant smell than
that found with tobacco alone.

Flavor or “taste” is one of the most common persuasive marketing techniques used to promote
food (mostly candy and snacks) to children on TV.® Exposure to ads for flavored products is
positively associated with youth consumption,” and most money spent by youth is on food or
beverages, particularly sweets.® Research on e-cigarettes is consistent with these findings,
concluding: flavors play an important role for online e-cigarette marketing and boosts user
interaction and positive emotion;’ flavored (vs. unflavored) e-cigarette ads elicit greater appeal
and interest in buying and trying e-cigarettes; and the appeal of ads marketing flavors is linked to
rapid and persistent adoption of e-cigarettes among youth.'?

Youth are Attracted to Flavored Tobacco Products

The vast majority of youth in the US who try tobacco initiate with flavored tobacco products,
including 81% of e-cigarette ever users, 65% of cigar ever users, and 50% of cigarette ever
smokers.!''2 Adolescents are more likely to report interest in trying an e-cigarette from a friend if
it is menthol-, candy-, or fruit-flavored than if unflavored.!® Flavor preferences are associated
with higher e-cigarette use among adolescents.'* Most adolescent current tobacco users cite
flavors as a reason for use (including 81% for past 30-day e-cigarette users; 74% for past 30-day
cigar users).'? Three quarters of adolescent and young adult flavored tobacco product users
reported they would quit if flavors were unavailable. '3

*Brown JE, Luo W, Isabelle LM, Pankow JF. Candy flavorings in tobacco. N Engl J Med.
2014;370(23):2250-2252.
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National Academies Press; 2006.
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Youth and young adult tobacco users are more likely than older adult tobacco users to use
flavored products, including menthol cigarettes,' flavored smokeless tobacco,!” and flavored
cigars.'® Young smokers (12-17 years of age) are three times as likely to smoke menthol
cigarettes than smokers 35 years and older.!” Research among approximately 4000 school-going
youth shows that for 98% of them, first e-cigarettes used were flavored to taste like something
other than tobacco, compared to 44.1% of older adults nationwide. Fruit and candy flavors
predominated for all groups; and, for youth, flavors were an especially salient reason to use e-
cigarettes.?’ Finally, a recent study showed that only 1.5% of adolescent and young adult e-
cigarette users used tobacco flavored-Juuls and .9% used tobacco-flavored other e-cigarette
products. Instead, the majority used fruit or dessert flavors (33% for Juul users and 64% for
other e-cigarette users) and 27% of Juul users and 12% of other e-cigarette users used mint or
menthol flavors.?!

Youth Believe Ads for Flavored E-cigarettes Target Them

Using flavors in e-cigarettes is a key marketing strategy to reach and recruit youth. In 2014, over
7,700 flavors for e-cigarettes were available, with greater than 240 new flavors being added per
month.?> What is most important is that youth believe flavored e-cigarette ads target them.

In a study?® of California youth and young adults (mean age 17.5, SD = 1.7), participants were
asked to indicate whether eight different ads for flavored e-cigarette products (Figure 2),
randomly displayed, target someone younger than them, their age, someone a little older, or
someone much older like their parents. Participants felt the ads were for someone just a little
older than them (age 18 — 26; not for someone much older). More than half of participants felt
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ads for cherry, vanilla cupcake, caramel, and smoothie flavors were for someone their age. Ads
were also seen as targeting an audience younger than them. These findings suggest that while the
tobacco industry argues that flavored tobacco products, including sweet and fruit flavored
products, are not meant to attract youth, youth see them as aimed at them. These and similar
findings indicate that we must immediately remove all flavored tobacco products from the
market all tobacco.**

Figure 2. Flavored e-cigarette ads shown to adolescents and young adults
to elicit perceptions of the age of audience being targeted for each ad.

There is no scientific basis to keep mint and menthol flavored e-cigarettes and e-liquids on
the market.

To successfully tackle youth e-cigarette use, we must ensure that all flavored tobacco products
are prohibited. We need immediate action to ban all flavors in all products as part of our overall
effort to protect youth.

Despite historic tobacco industry claims that menthol simply adds flavor, tobacco industry
documents have revealed that the industry manipulates menthol levels to control a cigarette’s
intensity to cater to new and long-term smokers.?>

Menthol and other characterizing flavors appeal to new users by masking the harsh taste of
tobacco, and bright packaging associates flavored tobacco products with candy and other
flavors.2®?7 Additionally, tobacco products with a characterizing flavor including fruit-flavored
e-cigarettes?® and menthol cigarettes'* are perceived to be less harmful than unflavored or

> Kreslake JM, Wayne GF, Alpert HR, Koh HK, Connolly GN. Tobacco industry control of menthol in
cigarettes and targeting of adolescents and young adults. Am J Public Health. 2008;98(9):1685-1692.
doi:10.2105/AJPH.2007.125542.

2 Yerger VB. Menthol’s potential effects on nicotine dependence: a tobacco industry perspective. Tob
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tobacco-flavored products. In addition, there is some evidence that menthol cigarettes are harder
to quit.?%3¢

Mint and menthol target vulnerable youth. In the general population, differences in menthol use
exist across race, gender, age, and sexual orientation. Rates of use of menthol flavored tobacco
products are often higher in marginalized populations. African American smokers consistently
have the highest menthol use rate.}! Menthol use is also higher among female smokers;?’
Lesbian, Gay, and Bisexual smokers®? (although see Rath et al 20133?); people with severe
psychological distress; people with fewer years of education and lower income; and those who
are unmarried or uninsured.’*

The tobacco industry cultivated menthol use among African Americans by manipulating social
factors of the civil rights era,*® advertising menthol brand cigarettes, little cigars, and cigarillos in
African American media and retail settings in African American neighborhoods,***7 and
donating to African American leadership organizations.’® The strategy has been so successful
that even by 6" grade, African American youth were three times more likely to recognize
menthol brands than their peers.*

Taken together, these data clearly show that youth do use mint and menthol flavors, that such
flavorants are purposely added to attract both users and non-users, and that mint and menthol
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attract youth. As such, a ban on flavored e-cigarette products must include mint and menthol.

Summary

The evidence is clear. Youth are using e-cigarettes, including pod-based products, in record
numbers. The increase in use of e-cigarettes is undermining and repealing the great progress that
has been made by tobacco control efforts over the past two decades. Such increases in e-cigarette
use come at a time when youth have negative views of cigarettes, compared to even 10 years
ago.*

* McKelvey, K., & Halpern-Felsher, B. Adolescent cigarette smoking perceptions and behavior: Tobacco
control gains and gaps amidst the rapidly expanding tobacco products market from 2001-2015. J of Adol
Health, 60 (2017) 226e228
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ABSTRACT

Purpose: The aim of the article was to examine flavors of alternative tobacco products most

commonly used by young adults (YAs).
Methods: California YA (N  365; mean age

mint, coffee, spice, alcohol, wintergreen, and tobacco.

20.0 years) were surveyed in 2018 about the first
and usual flavors of alternative tobacco products used. Flavor categories were fruit, candy, menthol,

IMPLICATIONS AND
CONTRIBUTION

The Food and Drug
Administration,  several
states, and cities are pro
posing bills to eliminate

Results: Fruit and mint were the most common flavors used (pod based e cigarettes: 35.4% and
29.3%; other e cigarettes: 52.7% and 23.1%; hookah: 45.4% and 18.5%; cigars/cigarillos: 22.4% and
6.9%, respectively). For other e cigarettes and hookah, candy was also popular (20.5% and 14.8%,
respectively). For pod based and other e cigarettes, menthol was widely used (13.4% and 17.0%,
respectively). Approximately half of the ever flavor users reported they “usually” used the same
flavors across products (menthol users: 52.2%; fruit users: 51.7%; mint users: 44.0%; and candy
users: 43.8%).
Conclusions: YA are clearly using flavors, specifically fruit, mint, candy, and menthol, in their
tobacco products.

© 2019 Society for Adolescent Health and Medicine. All rights reserved.

the sale of all flavored to
bacco products. More
research is needed to
inform these bills. This
study shows the most
common flavors (i.e., fruit,
mint, candy, and menthol)
used across e cigarettes,
hookah, and cigars/ciga
rillos among young adults.

The tobacco industry uses flavors in alternative tobacco
products (e.g., e cigarettes, hookah, cigars/cigarillos) to attract
young and new users, with more than 7,700 flavors available in e
cigarettes alone [1,2]. Adolescents and young adults (YA) have
stronger preferences for flavored tobacco compared with older
adults [3 ], with 70%—80% of young tobacco users using flavors [3].

The U.S. Food and Drug Administration and state and local
agencies are seeking evidence to inform tobacco flavor regulation
[4]. However, research has predominately focused on flavors
more generally or on nonmenthol flavorings, rather than
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examining specific flavors [3,5]. In addition, few have studied
flavors used with hookah and cigars/cigarillos [3,5]. To inform
regulatory actions, we examined the array of flavors used by YA
(aged 18—26 years) in pod based e cigarettes, other e cigarettes,
hookah, and cigars/cigarillos.

Methods
Design and participants

An online survey administered by Qualtrics (Provo, UT) was
completed by 365 racially/ethnically diverse California YA (mean
age 20.0; 64.9%female; 83.6% currently incollege; Supplemental
Table) participating in Wave 7 of a longitudinal study of tobacco use
and perceptions. More details on the original sample were
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Table 1
Flavors usually used by tobacco products among 365 California young adults in 2018°
Pod-based e-cigarettes, n (%) Other e-cigarettes, n (%) Hookah, n (%) Cigars/cigarillos, n (%)
Ever users 82 (22.5) 112(30.7) 108 (29.6) 58 (15.9)
Current users 41 (11.2) 28(7.7) 0(.0) 11 (3.0)
Used flavor at the first time 59 (72.0) 95(84.8) 86 (79.6) 19 (32.8)
use of the product
First flavor used
Fruit 21 (25.6) 42 (37.5) 42 (389) 9 (15.5)
Mint 23 (28.1) 7(6.3) 8(7.4) 2(35)
Candy 6(7.3) 18(16.1) 3(2.8) 2(35)
Menthol 2(24) 5(4.5) 1(.9) 0(.0)
Tobacco flavored 0(.0) 0(.0) 0(.0) 1(1.7)
Wintergreen 1(12) 1(.9) 2(1.9 0 (.0)
Coffee 0(.0) 1(.9) 0(.0) 0(.0)
Spice 0(.0) 0(.0) 0(.0) 0(.0)
Alcohol 1(1.2) 0(.0) 1(.9) 0(.0)
Other 2(24) 3(2.7) 3(2.8) 0(.0)
Unknown/unsure 23 (28.1) 18(16.1) 26(24.1) 5(85)
Unflavored 3(37) 0(.0) 0(.0) 0(.0)
Flavor usually used
Fruit 29 (354) 59(52.7) 49 (454) 13 (22.4)
Mint 24 (29.3) 26(23.1) 20(18.5) 4(69)
Candy 7(85) 23(205) 16(1438) 2(35)
Menthol 11 (13.4) 19(17.0) 4(3.7) 2(35)
Tobacco flavored NA 2(1.8) NA NA
Wintergreen 4 (49) 5(4.5) 8(7.4) 1(1.7)
Coffee 2(24) 1(.9) 1(.9) 1(1.7)
Spice 0(.0) 1(.9) 1(.9) 3(52)
Alcohol 1(1.2) 1(.9) 3(2.8) 0 (0.0)
Other 7(85) 8(7.1) 6(5.6) 2(35)
Unknown/unsure 26 (31.7) 27 (24.1) 37 (343) 33 (56.9)
Unflavored 3(37) 4(3.6) 5(4.6) 7 (12.1)
NA not available.
# Mean (standard deviation) age  20.0(1.5) y.
described elsewhere [2]. The survey was completed from August to Analysis

October 2018. Consent forms were obtained from participants. The
study was approved by Stanford University’s Institutional Review
Board.

Measures

Respondents answered questions about ever and past 30 day
use of pod based e cigarettes, other e cigarettes, hookah, and
cigars/cigarillos. For each product ever used, participants indi
cated whether the first product they used was flavored. If yes,
they were asked which flavor (fruit, candy, menthol, mint, to
bacco, coffee, alcohol, spice, wintergreen, unflavored, other, and
unsure/unknown) was first used and usually used for each to
bacco product.

Table 2

Unweighted frequencies and proportions were calculated for
each flavor and tobacco product. Number of products (from 0 to
4) usually used for each flavor by participant was computed.
Analyses were conducted using STATA 15 (StataCorp. 2017.
Stata Statistical Software: Release 15, StataCorp LLC, College
Station, TX).

Results

Most ever tobacco users reported using flavors the first time
they tried a tobacco product (pod based e cigarettes: 72.0%;
other e cigarettes: 84.8%; hookah: 79.6%; cigars/cigarillos:
32.8%). The most common first flavors were fruit, mint, and

Usual flavor used in multiple tobacco products among 365 California young adults in 2018

Flavor Ever-flavor users, n (%) In a single product, n (%) In multiple products, n (%)
Fruit 89 (100.0) 43 (48.3) 46 (51.7)

Mint 50 (100.0) 28 (56.0) 22 (44.0)

Candy 32 (100.0) 18 (56.2) 14 (43.8)

Menthol 23 (100.0) 11 (47.8) 12(522)

Wintergreen 13 (100.0) 9(69.2) 4(308)

Coffee 3 (100.0) 2(66.7) 1(333)

Spice 5 (100.0) 5 (100.0) 0(.0)

Alcohol 3 (100.0) 2(66.7) 1(333)

2 Mean (standard deviation) age 20.0(1.5)y.
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candy. Fruit and mint were the most common flavors usually
used (pod based e cigarettes: 35.4%, 29.3%; other e cigarettes:
52.7%, 23.1%; hookah: 45.4%, 18.5%; cigars/cigarillos: 22.4%, 6.9%,
respectively). Other popular flavors were menthol for pod based
e cigarettes (13.4%) and other e cigarettes (17.0%), candy for
other e cigarettes (20.5%) and hookah (14.8%), and spice for ci

gars/cigarillos (5.2%). Notably, 24.1%—56.9% of participants were
unaware of which flavors they used, and virtually none of the
participants used tobacco flavored products (Table 1). Approxi

mately half of the ever flavor users reported usually using the
same flavors across products: menthol (52.2%), fruit (51.7%),
candy (43.8%), and mint (44.0%) (Table 2).

Discussion

This study extends the literature by examining a wide range of
flavors used across alternative tobacco products among YA, with
separate categories for mint and menthol and for pod based e
cigarettes and other e cigarettes. We found both sweet (fruit and
candy) and nonsweet (menthol and mint) flavors were most
commonly used, and tobacco flavored products were not used
among YA. Furthermore, half of the flavor users reported usually
using the same flavors across multiple products, and many were
unsure of flavors used.

We confirmed widespread appeal of flavored alternative to
bacco products among YA, showing fruit, candy, mint, and
menthol were particularly appealing regardless of products [3,5].
Industry targeted marketing [2], coupled with flavor preferences
inherent among YA [6], contribute to the popularity of sweet
flavored tobacco. We found YA preferred sweet flavors for both
experimentation and usual use.

In our sample, substantial proportions of YA lacked awareness
of the flavors used and marked “unknown/unsure” on the survey.
It could be that names of flavors (e.g., unicorn, sugar booger) are
so nuanced that YA do not know which flavor category to answer.
Another explanation may be that YA are sharing e cigarettes and
are unaware of what they are using. More research on measuring
flavored tobacco use is warranted.

Currently, several states and cities are considering eliminating
the sale of flavored tobacco; however, several bills have ex
emptions for mint/menthol, arguing that these flavors are not for
youth [4,7]. The Tobacco Control Act did not consider menthol as
a “flavor” [4], possibly impacting efforts to ban menthol. Our
finding that mint and menthol are among the most commonly
used flavors suggests appeal to YA similarly as do other charac
terizing flavors, and similarly as has been found for adolescents
[6,8]. Moreover, mint and menthol may increase tobacco use
disparities since tobacco companies have used these flavors to
target vulnerable populations (e.g., youth, females, and African
Americans) [9]. Emerging evidence suggests that flavors might
further contribute to polytobacco use and subsequent nicotine
addiction [3]. Although our study was not powered to examine
this hypothesis, most ever users did report using the same fla
vors across products. In addition, there is inconsistent and
inadequate evidence suggesting flavors help adult smokers quit
[3]. Collectively, the evidence points to needed regulation of all
flavored tobacco products, including mint and menthol.

Because our original sample was a school based convenience
sample, the findings may not be representative of the California
YA population. In addition, two thirds of our sample were female;

however, we did not find gender differences on flavor use in
subgroup analysis (data not shown). Also, the findings may not
generalize to other states that have higher smoking rates and
fewer tobacco control policies than California (e.g., high taxes,
older minimum age of tobacco purchase). In addition, self
reported data and a large proportion of “unknown” responses
may threaten the validity of our results.

Our findings provide the most updated data on flavor pref
erences across alternative tobacco products, suggesting that all
flavors, including mint and menthol, should be eliminated from
all tobacco products. By eliminating the sale of all flavored to
bacco, these products will be less appealing to youth and YA, and
they will be more likely to quit using tobacco [10]. As such, their
tobacco use and associated negative health effects are likely to
decrease. As the U.S., several states, and cities are proposing a
comprehensive ban on all flavored tobacco products, this study
makes a timely contribution by providing the rationale for this
important regulation.
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September 24, 2021

The Honorable Sam Liccardo and City Councilmembers
San Jose City Council

200 E. Santa Clara St.

San Jose, CA 95113

Dear Mayor Liccardo and Members of the San Jose City Council,

| am a tenured Professor of Pediatrics in the Division of Adolescent Medicine at Stanford University. | am a
developmental psychologist, and Founder and Executive Director of the Tobacco Prevention Toolkit. | have
over 25 years of experience researching why youth use tobacco.

| am writing to express strong support for San Jose City Council to ban all tobaccl flavors, which will help
protect youth from the harms of flavored tobacco products. | ask that you please swiftly approve this
ordinance.

This is important because, as a scientist and developmental psychologist with over 170 publications in
scientific journals, | can honestly say that this ordinance is based in the scientific evidence, and will go far to
protect our kids from a lifetime of tobacco addiction by ending the sale of flavored tobacco products.

| have 4 main concerns about flavored tobacco products:

First, we recently published in the Journal of Adolescent Health the first population-based US study of
adolescents and young adults, ages 13-24, showing that youth who ever used an e-cigarette were more likely
to be diagnosed with COVID-19.

Second, there are over 15,000 e-cigarette flavors, and numerous flavors in all other tobacco products
including cigars and hookah. Flavors including mint and menthol attract young and new users. Most youth cite
flavors as a reason for use, and report they would quit tobacco use if flavors weren’t available. And our
research show that these flavors aren’t just for e-cigs, but all tobacco products.

Third, flavors mask the risks that are inherent in tobacco, including the alarmingly high amount of nicotine that
is particularly harmful for youth.

Fourth, based on our research and national data, youth are getting these flavored products from local shops.

Despite COVID, and despite the FDA enforcement of some products and flavors, youth easily obtain these
products from retail stores.
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NOW is the time to act. As we fight coronavirus, it has never been more important to keep our lungs healthy.
Coronavirus attacks the lungs — and there is clear evidence that smoking AND vaping harm the lungs.

We MUST do everything we can to prevent tobacco use, especially among youth.

Prohibiting all flavored tobacco products will help do this.

| thank you for your help!

Sincerely yours,

Bonnie Halpern-Felsher, PhD, FSAHM

Professor of Pediatrics

Taube Endowed Research Faculty Scholar

Professor (by courtesy), Epidemiology and Population Health
Professor (by courtesy), Psychiatry and Behavioral Sciences
Director of Fellows’ Scholarship, Department of Pediatrics

Director of Research, Division of Adolescent Medicine

Co-leader, Scholarly Concentrations, Pediatrics Residency Program

Founder and Executive Director, Tobacco Prevention Toolkit, Cannabis Awareness and Prevention Toolkit,
and Vaping Information, Solutions, and Interventions Toolkit.

Division of Adolescent Medicine
Department of Pediatrics
Stanford Universit
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ABSTRACT

IMPLICATIONS AND
CONTRIBUTION

Purpose: This study aimed to assess whether youth cigarette and electronic cigarette (e cigarette)
use are associated with coronavirus disease 2019 (COVID 19) symptoms, testing, and diagnosis.
Methods: An online national survey of adolescents and young adults (n  4,351) aged 13—24 years
was conducted in May 2020. Multivariable logistic regression assessed relationships among
COVID 19-related symptoms, testing, and diagnosis and cigarettes only, e cigarettes only and dual
use, sociodemographic factors, obesity, and complying with shelter in place.
Results: COVID 19 diagnosis was five times more likely among ever users of e cigarettes only (95%
confidence interval [CI]: 1.82—13.96), seven times more likely among ever dual users (95% CI: 1.98
—24.55), and 6.8 times more likely among past 30 day dual users (95% CI: 2.40—19.55). Testing was
nine times more likely among past 30 day dual users (95% CI: 5.43—15.47) and 2.6 times more
likely among past 30 day e cigarette only users (95% CI: 1.33—4.87). Symptoms were 4.7 times
more likely among past 30 day dual users (95% (1: 3.07—7.16).
Conclusions: COVID 19 is associated with youth use of e cigarettes only and dual use of e ciga
rettes and cigarettes, suggesting the need for screening and education.

© 2020 Society for Adolescent Health and Medicine. All rights reserved.

The findings from a na
tional sample of adoles
cents and young adults
show that electronic ciga
rette use and dual use of
electronic cigarettes and
cigarettes are significant
underlying risk factors for
coronavirus disease 2019.
Health care providers,
parents, schools,
community based organi
zations, and policymakers
must help make youth
aware of the connection
between smoking and
vaping and coronavirus
disease.

As of June 2020, more than 2.1 million people have been
infected, and approximately 116,000 have died from Coronavirus
Disease 2019 (COVID 19)inthe U.S.[1], and the numbers continue
to rise. Both cigarette and electronic cigarette (e cigarette) use
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Disclaimer: The content is solely the responsibility of the authors and does not
necessarily represent the official views of the National Institues of Health or the
Food and Drug Administration.
Clinical trials registry site and number: Not applicable to this cross-sectional
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versity, 770 Welch Road, Suite 100, Palo Alto, CA 94304.

E-mail address: bonnie.halpernfelsher@stanford.edu (B. Halpern-Felsher).
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damage the respiratory system [2—4], potentially increasing the
risk of experiencing COVID 19—related symptoms, a positive
diagnosis and exacerbated health outcomes [5]. A meta analysis
of studies mostly in China found that smokers were at elevated
risk of COVID 19 progression compared with non smokers [6].
Hospitalizations in the U.S. show that factors such as obesity, male
sex, and older age are associated with COVID 19 [7]. Although
youth are at relatively lower risk of contracting COVID 19
compared with older adults, given the proportion of youth using
e cigarettes [8], youth e cigarette and cigarette use may pose an
important risk factor for COVID 19.
Currently, there are no U.S. population based studies assess

ing the relationship between cigarette smoking, e cigarette use,
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and COVID 19-related outcomes. In the absence of information
on smoking and e cigarette use history of youth diagnosed with
COVID 19, we conducted a population level examination of
whether youth cigarette and/or e cigarette use is associated with
increased likelihood of experiencing COVID 19—related symp
toms, being tested, and being diagnosed with COVID 19.

Methods

We conducted a national cross sectional online survey of
adolescents and young adults aged 13—24 years from May 6 to
14, 2020 in the U.S, using Qualtrics [9], a leading enterprise
survey technology platform. Participants were recruited from
Qualtrics' existing online panels using a survey Web link on
gaming sites, social media, customer loyalty portals, and through
website intercept recruitment. Qualtrics panels are widely used
to conduct social/behavioral research [10]. The online survey
took 15—20 minutes to complete. Through quota sampling, we
recruited e cigarette ever users (50.2%) and nonusers (49.8%);
and adolescents (aged 13—17; 33.7%), young adults (aged 18—20
years; 41.6%), and adults (aged 21—-24 years; 24.7%), while
balancing gender and race/ethnicity. This study was approved by
the Institutional Review Board at Stanford University.

Multivariable logistic regression was conducted to assess
associations of ever use and past 30 day use of cigarettes only,
e cigarettes only, and dual use of e cigarettesand cigarettes with
COVID 19 (self reported symptoms, testing, and positive diag
nosis). The model used weights for age group; gender; lesbian,
gay, bisexual, transgender, and questioning; race/ethnicity; and
e cigarette ever use per US. population based data; accounted
for clustering by region and state; and controlled for
demographics, mother's education (as an indicator of socioeco
nomic status), body mass index (obesity as an underlying
condition) [11,12], complying with county shelter in place orders
and state percentage of COVID 19—positive cases [13]. All mea
sures, percentages corresponding to weighted data in logistic
regressions, and marginal population proportions used to
calculate weight are included in Supplementary Material.
Missing values were treated as not missing completely at random
for Taylor series variance estimation. Statistical significance was
set at p < .05, and all tests were two tailed.

Results

Atotal of 4,351 participants completed the online survey from
50 US. states, the District of Columbia, and three union terri
tories. Table 1 provides weighted sample characteristics. Table 2
shows factors associated with COVID 19—related symptoms,
getting a COVID 19 test and a positive COVID 19 diagnosis.

As shown in Table 2, past 30 day dual users were 4.7 times
more likely to experience COVID 19—related symptoms (95%
confidence interval [(]: 3.07—7.16). Experiencing such symp
toms was nearly twice more likely among African American/
black, Hispanic, other/multiracial, underweight, and obese par
ticipants; 1.8 times more likely among lesbian, gay, bisexual,
transgender, and questioning youth; and 1.6 times more likely
among those not complying with shelter in place.

Ever users of e cigarettes only were 3.3 times (95% (I: 1.77—
5.94), ever dual users were 3.6 times (95% Cl: 1.96—6.54), and
ever users of cigarettes only were 3.9 times (95% CI: 1.43—10.86)
more likely to get COVID 19 tested. Past 30 day dual users were
nine times (95% CI: 5.43—15.47) and past 30 day e cigarette only

users were 2.6 times (95% CI: 1.33—4.87) more likely to get
COVID 19 tested. Testing was 2—3 times more likely among male,
African American/black, other/multiracial, and those who were
underweight.

Ever dual users were seven times (95% CI: 1.98—24.55), ever
users of e cigarettes only were five times (95% CI: 1.82—13.96),
and past 30 day dual users were 6.8 times (95% CI: 2.40—19.55)
more likely to be diagnosed with COVID 19. Sociodemographic
factors associated with a positive COVID 19 diagnosis included
being male, other/nonbinary gender, Hispanic, other/multiracial,
and mother's completion of college or graduate level education.
As a possible underlying risk factor for low immunity to COVID
19 among youth, being underweight was associated with 2.5
times greater risk of a positive COVID 19 diagnosis (95% CI: 1.05—
6.20). In addition, being in a state with 11%—20% positive COVID
19 cases made a person nearly five times more likely to be
diagnosed positive (95% ClI: 1.19-21.39).

Discussion

Our population based research provides timely evidence that
youth using e cigarettes and dual users of e cigarettes and cig
arettes are at greater risk of COVID 19. Given the predominance
of e cigarette use among U.S. youth, our investigation informs
public health concerns that the ongoing youth e cigarette
epidemic contributes to the current COVID 19 pandemic. Sur
prisingly, exclusive ever use of combustible cigarettes was only
associated with COVID 19-related testing, whereas both past
30 day use and ever use of e cigarettes and dual use were
associated with COVID 19 testing and positive diagnosis.

There are a number of potential reasons why both dual use
and e cigarette use were associated with getting infected with
COVID 19. Heightened exposure to nicotine and other chemicals
in e cigarettes adversely affects lung function [14], with studies
showing that lung damage caused by e cigarettes is comparable
to combustible cigarettes [4,15,16]. COVID 19 spreads through
repeated touching of one’s hands to the mouth and face, which is
common among cigarette and e cigarette users [17]. Further
more, sharing devices (although likely reduced while staying at
home) is also a common practice among youth e cigarette users
[18).

Our finding that some racial/ethnic groups, especially among
African American, Hispanic, and multirace youth, are at higher
risk for COVID 19 is supported by evidence of densely populated
living conditions that make social distancing challenging, greater
economic stress, and service industry work environments where
working from home is less feasible and lower access to health
care contribute to underlying health issues [ 19—21]. Both obesity
and underweight conditions were associated with COVID 19
outcomes. Although at this point obesity is a more well
established risk factor for COVID 19 (7], being underweight
also impacts lung function [22—25], and therefore it is not sur
prising that it is also a risk factor for COVID 19. We also found
that other/nonbinary gender was associated with COVID 19
testing and diagnosis, a population that has received little
attention so far. The significant relationship between mother's
college or graduate education and a positive COVID 19 diagnosis
needs further investigation.

We adjusted our sample to be representative of the U.S.
population and included confounders such as sex and race/
ethnicity to provide conservative estimates of association.
Based on recommendations for studies on smoking and



Table 1
Participant characteristics (unweighted %) and COVID-19 related outcomes (weighted %) by never- and ever-e-cigarette users

Participant characteristics® (unweighted) COVID-19 related symptoms COVID-19 test (weighted) COVID-19 positive diagnosis (weighted)
(weighted)
Sample Never-users E-cigarette users Never-users E-cigarette users Never-users E-cigarette users Never-users of e- E-cigarette users
(N) (n 2,168) (n 2183) (n 2,168) (n 2,183) (n 2,168) (n 2,183) cigarettes(n 2,168) (n 2,183)
Total 4,351 49.8 50.2 137 25.8 5.7 175 8 23
Age
Adolescents (13 17) 1,442 50.3 49.7 16.1 255 28 163 1 12
Young adults (18 21) 1,810 493 50.7 134 235 72 16.1 1.0 31
Adults (22 24) 1,063 499 50.1 104 309 78 254 1.6 6.5
Sex
Male 1,421 48.6 514 11.7 33.8 78 283 13 37
Female 2,832 50.4 496 155 174 38 6.1 3 9
Other” 71 515 485 180 217 6.0 217 .0 87
LGBTQ
Yes 780 43.1 56.9 178 328 97 103 14 18
No 3,566 513 48.7 13.1 239 51 193 ¥ 25
Race/ethnicity
White, non-Hispanic 2,611 57.5 425 114 15.8 44 103 S5 12
AA/black, non-Hispanic 602 46.5 53.5 212 423 115 296 18 12
Asian/Native Hawaiian or Pacific 210 30.0 70.0 143 293 10.7 16.0 32 8
Islander, non-Hispanic
Hispanic, non-AA/black 663 36.7 63.3 183 26.9 4.1 19.7 8 x5
Other/multiracial, non-Hispanic 265 30.6 69.4 9.1 54.6 173 375 4 156
Complying with shelter-in-place
Yes 3,463 50.7 493 19.1 39.5 92 308 23 43
No 709 43.5 56.5 126 229 54 14.7 6 20
U.S. region
Northeast 909 47.5 52.5 7.8 16.9 6.1 18.1 6 24
Midwest 918 53.4 46.6 136 19.7 43 131 3 41
South 1,505 48.1 519 143 27.7 53 169 6 1.6
West 990 51.7 483 17.1 25.0 72 19.7 16 24
U.S. territories 11 273 72.7 0 97.5 0 359 0 0
BMI
Underweight 350 389 61.1 2940 40.37 2290 47.69 2,00 12.85
Normal/healthy 2,939 50.9 49.1 15.12 20.16 529 15.99 53 3.05
Overweight 615 53.5 46.5 7.80 20.09 8.06 11.42 125 195
Obese 381 48.1 519 1745 49.56 3.74 18.88 1.06 347
Mother’s highest level of education
High school or below 998 49.0 51.0 19.59 252 8.07 16.12 A48 242
Started college 609 48.0 52.0 1867 2840 5.63 13.10 116 299
Completed college (2- or 4-y degree) 1,432 51.8 482 1232 27.04 5.87 2153 116 419
Graduate or professional degree 885 48.0 52.0 14.86 31.15 10.87 26.57 36 723
(Masters, Ph.D., M.D., ].D,, etc.)
Don't know 410 512 48.8 12.02 2210 1.50 18.87 66 5.19
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AA  African American; BMI  body mass index; COVID-19 coronavirus disease 2019; LGBTQ lesbian, gay, bisexual, transgender, and questioning.
2 Unweighted percentages in observed sample.
b Other includes people whose sex is neither male or female, such people commonly describe themselves as non-binary or intersex.



Table 2
Association between COVID-19 and use of inhaled tobacco products, adjusting for sociodemographic factors, weighted

Ever-use of inhaled tobacco and... Past 30-day use of inhaled tobacco and...

COVID-19 related COVID-19 test
symptoms (n  4,043) (n  4048)

COVID-19 positive COVID-19 related COVID-19 test
diagnosis (n  4,048) symptoms(n 4,043) (n 4,048)

COVID-19 positive
diagnosis(n  4,048)

0Odds ratio (95% CI) Odds ratio (95% CI) Odds ratio (95% CI) 0Odds ratio (95% CI) 0Odds ratio (95% CI) Odds ratio (95% CI)

Inhaled tobacco products
Cigarettes only 1.40 (.83, 2.38) 3.94 (1.43, 10.86) 2.32 (.34, 15.86) 1.15 (.58, 227) 1.16 (.64, 2.12) 1.53 (.29, 8.14)
E-cigarettes only 1.18 (.80, 1.73) 3.25(1.77, 5.94) 5.05 (1.82, 13.96) 1.43 (.84, 243) 2.55 (1.33,4.87) 1.91 (.77, 4.73)
Dual use 136 (.90, 2.04) 3.58(1.96, 6.54) 697 (1.98, 2455) 4.69 (3.07, 7.16) 9.16 (5.43, 15.47) 6.84 (2.40, 19.55)
Never used Ref Ref Ref Ref Ref Ref

Age
Adolescents (13 17) .85(.59, 1.23) 43 (.24,.78) .64 (.18, 230) 1.11 (.73, 1.68) .54 (.30,.97) .81 (.22, 2.96)
Young adults (18 21) .79 (.50, 1.24) .58 (.32, 1.07) .52 (.22, 1.22) 91 (.57, 1.44) .66 (.36, 1.21) .63 (.26, 1.54)
Adults (22 24) Ref Ref Ref Ref Ref Ref

Sex
Male 134 (.95, 1.89) 2.58(1.70, 3.93) 4.75 (2.37,9.50) 1.15 (.82, 1.62) 2.11 (1.33, 3.35) 3.65 (1.86, 7.15)
Other 1.13 (.37, 342) 2.92(.98, 8.70) 6.38 (145, 28.03) 1.19 (.38, 3.76) 3.10 (.90, 10.71) 7.20 (1.49, 34.87)
Female Ref Ref Ref Ref Ref Ref

LGBTQ
Yes 1.81(1.04, 3.13) .78 (.52, 1.19) .95 (.40, 2.23) 1.69 (.98, 2.90) .71 (.43, 1.18) .95 (.38, 2.39)
No Ref Ref Ref Ref Ref Ref

Race/ethnicity
AA/black, non-Hispanic 2.06(1.22, 3.50) 1.87 (1.05, 3.34) 1.18 (.45, 3.08) 2.13 (1.32, 3.46) 1.97 (1.17,3.33) 1.18 (.51, 2.72)
Asian/Native Hawaiian or Pacific 1.92 (.93, 3.98) 1.24 (47, 328) .08 (.01, .49) 1.89 (.98, 3.66) 1.26 (.47, 3.35) .10 (.02, .51)

Islander, non-Hispanic

Hispanic, non-AA/black 2.01(1.28, 3.18) 1.76 (.93, 3.33) 2.84 (1.18, 6.87) 1.98 (1.30, 3.02) 1.77 (.98, 3.21) 297 (1.15,7.71)
Other/multiracial, non-Hispanic 1.89 (1.16, 3.08) 2.74 (143, 5.25) 3.88 (127, 11.85) 1.69 (.99, 2.88) 2.57 (1.23, 5.35) 3.71 (1.14, 12.02)
White, non-Hispanic Ref Ref Ref Ref Ref Ref

Complying with shelter-in-place
No 1.54 (1.02, 2.34) .74 (45,122) 1.00 (.47, 2.13) 1.62 (1.04, 2.51) .83 (.54, 1.26) 1.22 (.51, 2.95)
Yes Ref Ref Ref Ref Ref Ref

State % of COVID-19 positive cases
21 30 .75 (.33, 1.70) 94 (.17,5.05) 4.07 (.84, 19.80) 69 (.31, 1.54) .85 (.19, 3.70) 3.54 (.70, 18.00)
11 20 1.29 (.56, 2.99) 1.16 (21, 6.47) 491 (.90, 26.77) 1.30 (.58, 2.90) 1.26 (.28, 5.65) 5.05 (1.19, 21.39)
6 10 1.05 (.46, 2.38) 1.16 (21, 627) 427 (.67, 27.34) 93 (.41, 2.07) 96 (.22, 4.18) 3.96 (.98, 16.01)
05 Ref Ref Ref Ref Ref Ref

Body mass index
Underweight 2.50 (1.50, 4.20) 290 (1.63, 5.18) 2.56 (1.05, 6.20) 1.92 (1.05, 3.51) 212 (1.19, 3.77) 1.95 (.82, 4.64)
Overweight .69 (.50, 95) 57 (.31, 1.03) 65 (.24, 1.72) .77 (.56, 1.06) .74 (.38, 1.45) .79 (.32, 1.96)
Obese 2.19 (1.37, 3.51) 90 (48, 1.71) 1.40 (.53,3.71) 1.87 (1.14, 3.01) .53 (.28, 1.02) .90 (.31, 2.66)
Normal/healthy Ref Ref Ref Ref Ref Ref

Mother's highest level of education completed
Started college 1.13 (.71, 1.80) .76 (.39, 147) 1.61 (.65, 4.04) 1.06 (.67, 1.68) 65 (.29, 1.45) 1.37 (.52, 3.60)
Completed college (2 or 4 year degree) .97 (.57, 1.66) 1.06 (.62, 1.81) 2.10 (1.08, 4.11) 93 (.54, 1.60) 97 (.59, 1.61) 1.84 (.91, 3.75)
Graduate or professional degree 129 (.78, 2.14) 1.83 (.98, 342) 3.28 (1.20, 8.93) 1.11 (.66, 1.68) 1.43 (.75, 2.70) 2.33(.87,6.22)

(Masters, Ph.D., M.D,, ].D,, etc.)

Don't know .79 (.38, 1.65) .83 (40, 1.73) 2.42 (.55, 10.69) .88 (.43, 1.81) 1.03 (.49, 2.18) 2.72 (.64, 11.60)
High school or below Ref Ref Ref Ref Ref Ref

COVID-19

Bold indicates p < .05; adjusted for state- and region-level clustering effects.

coronavirus disease 2019; Cl

confidence interval; LGBTQ lesbian, gay, bisexual, transgender, and questioning; Ref

reference.
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COVID 19 [26], our study adjusted for obesity, which we found
was also an underlying risk factor among 13 to 24 year olds.
However, we did not include or adjust for other comorbid
conditions such as hypertension due to low prevalence among
13 to 24 year olds [27). Furthermore, we did not ask partici

pants about hospitalization or severity of symptoms and
cannot ascertain asymptomatic respondents. We recommend
biomarker based studies to determine causality, as this study
is based on self report.

Conclusion

Our findings from a national sample of adolescents and young
adults show that e cigarette use and dual use of e cigarettes and
cigarettes are significant underlying risk factors for COVID 19
that has previously not been shown. The findings have direct
implications for health care providers to ask all youth and COVID
19—infected youth about cigarette and e cigarette use history;
for parents, schools, and community based organizations to
guide youth to learn more about how e cigarettes and dual use
affect the respiratory and immune systems; for the Food and
Drug Administration to effectively regulate e cigarettes during
the COVID 19 pandemic; and for the development and dissem
ination of youth focused COVID 19 prevention messaging to
include e cigarette and dual use.
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Letter of Support for 9/28 City of San Jose City Council Meeting - Tobacco Flavor Ban

Juan Ednalino <jednalino@sccoe.org>
Tue 9/28/2021 8:53 AM

To: Agendadesk <Agendadesk@sanjoseca.gov>

You don't often get email from jednalino@sccoe.org. Learn why this is important

[External Email]

To whom it may concern,

Please see two letters attached on behalf of the Santa Clara County Office of Education (SCCOE) and the youth led,
Peer Advocate Advisory Council (PAAC) for the support of the Tobacco Flavor Ban (Amendment to Chapter 6.87).

Please reach out for any questions.

Best regards,

Juan Ednalino IV
School Climate Specialist

School Climate, Leadership, & Instructional Services Department
ﬂ g m Professional Learning & Instructional Support Division
Santa Clara County Office of Education
1290 Ridder Park Drive MC 221
2= e A cmmew | San Jose, CA 95131-2304
E M P&C? jednalino(@sccoe.org
Pronouns — he | him | his
Restorative — Individualization- Input — Relator - Intellection

é Santa Clara County
Y Office of Education
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(
Santa Clara County Office of Education

— Mary Ann Dewan, Ph.D.
' County Superintendent of Schools

September 28, 2021

San José City Council
200 E. Santa Clara St.
San Jos€, CA 95113

Dear Council Members Jimenez, Peralez, Cohen, Carrasco,Davis, Esparza, Arenas, Foley, and Mahan,

Santa Clara County Office of Education (SCCOE) supports the development of an ordinance to
strengthen the tobacco retailer licensing law and restrict flavored tobacco products in the City of San
José. We applaud the efforts of San José in taking the necessary steps to protect youth from nicotine
addiction and the dangerous health risks associated with electronic cigarettes, also known as “vapes” .

SCCOE strongly encourages the City of San José to take action on the existing tobacco retailer
licensing policy by voting to ban ALL flavored tobacco products. including menthol, restrict the
density of tobacco retailers near schools and create strong enforcement provisions. These key laws
will protect San Jos€ youth.

Tobacco companies use candy-flavored products to hook kids into nicotine addiction. Most youth who
use tobacco started with a flavored product. These products are sleek. appealing and often mimic
popular candies, drinks, or snacks in both packaging and flavors, making them attractive to youth. In
Santa Clara County. 82.3% of teens currently using tobacco reported using a flavored product. Eight
in ten San José tobacco retailers sell fruit or sweet flavored tobacco products. More alarming, 45.4%
of teens in Santa Clara County reported purchasing their own e-cigarettes, with over a quarter of this
group saying they buy them directly from a local store. Brain development continues until the age of
25 and nicotine negatively impacts parts of the brain responsible for attention, learning, and memory.

There is growing evidence that smokers are at a greater risk of hospitalization and severe illness due to
COVID-19. In addition, vaping harms lung health and puts them at greater risk for coronavirus.

It is crucial that action be taken by the City of San José. As a community, we have the responsibility
to keep youth safe from these harmful tobacco and vape products. We advocate to ban ALL flavored
tobacco products in all San Jos€ locations, restrict e-cigarette and vape product sales, restrict the
density of tobacco retailers near schools, and eliminate the adult-only store exemption.

Sincerely,

DocuSigned by:
gaiﬁf%fﬁl?lae&van. Ph.D.

County Superintendent of Schools

County Board of Education: Victoria Chon, Joseph Di Salvo, Rosemary Kamei, Grace H. Mah, Peter Ortiz, Claudia Rossi, Tara Sreekrishnan
1290 Ridder Park Drive, San José, CA 95131-2304 (408) 453-6500 www.sccoe.org

Transforming Education through Leadership, Service, and Advocacy




Mary Ann Dewan, Ph.D.
County Superintendent of Schools

(
(S Santa Clara County Office of Education
¥

San Jose City Council
200 E. Santa Clara St.
San José, CA 95113

September 28, 2021
Dear Council Members Jimenez, Peralez, Cohen, Carrasco, Davis, Esparza, Arenas, Foley, and Mahan,

We are the Peer Advocate Advisory Council (PAAC), a youth branch of the Tobacco Use Prevention
Education program (TUPE) at the Santa Clara County Office of Education, that is made up of 20 student
leaders who are passionate about leading tobacco and vaping prevention efforts to protect our peers in
Santa Clara County (SCC) from the harmful effects of addiction. We are submitting this letter of support from
the Peer Advocate Advisory Council’s to urge the City of San Jose to eliminate flavors from retail stores in
San Jose and limit the tobacco, and alcohol stores near schools.

As young people, we have seen the harmful implications of tobacco/nicotine use at the ground level, in our
schools, in our neighborhoods, and by our friends. The variety of flavors available in San Jose stores that
are found in vapes is a major contributing factor to the severity of the issues contributing to youth substance
abuse and addiction. In fact, according to the Santa Clara County Public Health Department, approximately
82.3% of youth reported using flavored vapes. They go on to report that 1 in 4 Santa Clara County teens
have used a vape at least once and 3 in 5 SCC teens have purchased their own e-cigarette or vape. We find
these statistics very alarming and dangerous.

Through this letter, the Peer Advocate Advisory Council (PAAC), would like to emphasize the role that
flavors play in the continuously and rapidly growing tobacco and vape use among our peers. It is our belief
that if we ban flavored e-cigarettes, vapes, and other electronic nicotine delivery systems from stores, a
dramatic drop in youth vape use may also be observed.

This is a very serious issue for our generation. We believe that banning flavored vapes, including menthol, is
a necessary step to protecting young people and will contribute to the good of the whole San Jose
community.

We look forward to supporting and contributing to the San Jose government’s ongoing efforts to protect
youth and eliminate youth addiction.

Sincerely,

The Peer Advocate Advisory Council (PAAC)

Aarushi (10th grade, Milpitas High School), Amber (12th grade, Evergreen Valley High School) Carlo (10th
grade, Leland High School), Chien-Chih (10th grade, Evergreen Valley High School), Christopher (11th
grade, Leigh High School), Zero (Sth grade, Ann Sobrato High School), Dhyuti (12th grade, Evergreen
Valley High School), Ethan (9th grade, Cupertino High School), Grace (9th grade, Cupertino High School),
Ira (11th grade, Evergreen Valley High School), Kelly (10th grade, Evergreen Valley High School), Krish
(10th grade, Leland High School), Maggie (11th grade, Branham High School), Nicholas (12th grade,
Evergreen Valley High School), Nihal (12th grade, Evergreen Valley High School), Paarth (10th grade,
Milpitas High School), Paniz (11th grade, Westmont High School), Taylor (12th grade, Evergreen Valley
High School), Trisha (12th grade, Evergreen Valley High School), Willie (12th grade, Westmont High

o PUPE

TOBACCO USE

PREVENTION EDUCATION

Santa Clara Counly 2:_’, Office of Educatiar

County Board of Education: Victoria Chon, Joseph Di Salvo, Rosemary Kamei, Grace H. Mah, Peter Ortiz, Claudia Rossi, Tara Sreekrishnan
1290 Ridder Park Drive, San José, CA 95131-2304 (408) 453-6500 www.sccoe.org

Transforming Education through Leadership, Service, and Advocacy
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End the sale of all flavored tobacco products, no exemptions

Tue 9/28/2021 9:47 AM

To: Agendadesk <Agendadesk@sanjoseca.gov>; Liccardo, Sam <sam.liccardo@sanjoseca.gov>; Jones, Chappie
<ChappieJones@sanjoseca.gov>; Jimenez, Sergio <sergio.jimenez@sanjoseca.gov>; Peralez, Raul
<Raul.Peralez@sanjoseca.gov>; Cohen, David <David.Cohen@sanjoseca.gov>; Carrasco, Magdalena
<Magdalena.Carrasco@sanjoseca.gov>; Davis, Dev <dev.davis@sanjoseca.gov>; Esparza, Maya

<Maya.Esparza@sanjoseca.gov>; Arenas, Sylvia <sylvia.arenas@sanjoseca.gov>; Foley, Pam <Pam.Foley@sanjoseca.gov>;
Mahan, Matt <Matt.Mahan@sanjoseca.gov>

Some people who received this message don't often get email from_ Learn
why this is important

[External Email]

Dear Mayor Liccardo and San Jose City Councilmembers,

Thank you for taking important steps to bring the issue of flavored tobacco before council today. We urge you to
remove the current exemptions for flavored shisha, cigars, and loose leaf tobacco, strengthen enforcement, and
remove license transferability. The current definitions of flavored tobacco and tobacco product may present legal
challenges due to federal preemption issues. I've attached sample flavored tobacco language that is more legally
defensible and models best practice in the Bay Area. See attached letter for supporting information and policy
recommendations we urge you to consider in order to realize the intent of this ordinance to protect youth from
tobacco.

Jen Grand-Lejano
Government Relations Director, CA - Northern California

American Cancer Society Cancer Action Network, Inc.
1001 Marina Village Parkway Suite 300

Alameda, CA 94501

fightcancer.org | 1.800.227.2345

This message (including any attachments) is intended exclusively for the individual to whom it is addressed and may contain proprietary, protected, or
confidential information. If you are not the named addressee, you are not authorized to read, print, copy, or disseminate this message or any part of it. If
you have received this message in error, please notify the sender immediately.

This message is from outside the City email system. Do not open links or attachments from untrusted sources.

https://outlook.office365.com/mail/Agendadesk@sanjoseca.gov/inbox/id/AAQKADUxOWI4ZJE3LTRKNDEtINGUzMS04MjAWLTIzNzdiY TdkMjcS5NAAQA. ..



September 28, 2021

The Honorable Sam Liccardo
Members of the San José City Council
200 E. Santa Clara St.

San Jose, Ca 95113

Dear Mayor Liccardo and Members of the San José City Council:

The American Cancer Society Cancer Action Network’s (ACS CAN) mission is to end suffering and death
from cancer, and we are committed to continuing that mission in the City of San José. We are deeply
concerned about the availability of flavored tobacco products, which is contributing to the growing
epidemic that is plaguing our communities here in Northern California and nationwide. Thank you for
considering a policy to protect the health of our youth and communities of color. We urge you to adopt
a comprehensive tobacco retailer licensing (TRL) policy to end the sale of all flavored tobacco products,
including menthol cigarettes, and remove the proposed exemptions for flavored shisha, cigars, and
loose leaf tobacco. We also ask that you allow no new tobacco retailers to locate within 1000 feet youth
areas, and limit the number of tobacco retailers as proposed, and remove license transferability so that
over time tobacco marketing near youth areas is reduced. Together with strengthened enforcement
protocols, these provisions go far to protect the lives of our young people and communities of color
from the predatory marketing of the tobacco industry. A model TRL enforces tobacco retail, not
personal use, purchase or possession, and we applaud staff for emphasizing that the ordinance is in no
way intended to penalize the community.

The proposed ordinance ends the sale of certain flavored tobacco products, which is a good first step
but falls short of best practice in the Bay Area. It is vital to remove the proposed exemptions for
flavored hookah, premium cigars and loose leaf tobacco, and ensure no exemption is added for
menthol. Four out of five youth who have ever used a tobacco product started with a flavored tobacco
product, and when asked why, say because they come in flavors they like. A recent study concluded that
youth who use e-cigarettes are more than four times more likely to try cigarettes. The Tobacco Industry
knows flavors hook new users, any exempted product will become the “go to” flavored tobacco product
for youth.

It is imperative to include menthol cigarettes, flavored shisha, other flavored tobacco, including cigars
and flavored e-cigarettes in a policy that aims to address the epidemic of youth tobacco use. Young
people who smoke menthol cigarettes are disproportionately African American, Asian American, LGBT
and from low-income communities already significantly impacted by tobacco-related disease. A recent
Califoria study found that menthol cigarettes were marketed more heavily and sold more cheaply in
Black neighborhoods. Ending the sale of all flavored tobacco products, including menthol cigarettes,
removes much of the allure of these products and is a key component of a comprehensive strategy to
effectively help reduce tobacco initiation and subsequent addiction.

ACS CAN recommends establishing a definition for “Flavored Tobacco Product” and simply prohibiting
the sale of flavored tobacco products in the policy. We recommend specific language changes to ensure
the ordinance is better protected from litigation. Current Language opens this policy up to possible legal

American Cancer Society Cancer Action Network
1001 Marina Village Parkway Suite 300 = Alameda CA 94501 = 510.464-8107



challenges. See attached sample flavors and language provides an example of more defensible language,
including a definition of “flavored tobacco product” that avoids getting into what goes into the product
and how it's made. We also recommend striking the current definition of “Tobacco Product” and instead
using the language in the attached sample flavor language.

The proposed ordinance allows for the transfer of the TRL upon sale of business. However, the City is
also proposing to reduce tobacco retailer density and proximity, which have been correlated with
adolescent lifetime smoking. Tobacco retail establishments are often clustered in communities most
affected by tobacco-related disease. Removing transferability language is critical to accomplishing the
City’s goal of reducing youth exposure to tobacco retail businesses and marketing near schools and
youth sensitive areas.

By not allowing any new retailers to locate near youth areas, youth exposure to tobacco product
marketing decreases. Research shows that when tobacco retailers are located near schools, youth
experimentation with tobacco products goes up. The tobacco industry pours millions of dollars a day
into in-store marketing because they know it works. For this reason, we also encourage you to limit
tobacco retailer licenses.

We recommend a tobacco retailer license with fees to fund enforcement of existing and new tobacco
laws, and escalating penalties for retailers with repeat violations be codified in the ordinance. Currently,
enforcement protocols are part of the City’s TRL program which you can find online, but are not part of
the ordinance, which makes retailer education and compliance difficult. Additionally, we’ve learned
from experience that exempting adult-only stores is problematic and weakens what could be a strong
policy. All places where tobacco can be purchased, including adult-only tobacco shops, should be
required to have a TRL. Research shows that smoke shops have higher rates of sales to minors. Smoke
shops should not be exempted from a TRL.

The City Council needs to make the health of San José youth a priority and join our neighbors in the
100+ communities throughout California who have adopted strong policies to end the sale of all flavored
tobacco products, including Santa Clara County, Oakland, and San Francisco. We urge you to end the
sale of all flavored tobacco products citywide, including menthol cigarettes, flavored shisha, flavored
cigars, flavored e-cigarettes, and other flavored tobacco products without exemption, strengthen
enforcement protocol, limit retailer location and remove license transferability.

Sincerely,

Jen Grand-Lejano
Government Relations Director, Northern California
American Cancer Society Cancer Action Network

American Cancer Society Cancer Action Network
1001 Marina Village Parkway Suite 300 = Alameda CA 94501 = 510.464-8107
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Law and Policy Partnership to End the Commercial Tobacco Epidemic //

COMPREHENSIVE TOBACCO
RETAILER LICENSING ORDINANCE

&~ |Introduction

This Comprehensive Tobacco Retailer
Licensing Ordinance was prepared to assist
California cities and counties interested in
establishing or strengthening a local tobacco
retailer licensing (“TRL") program and further
regulating the tobacco retail environment.
Communities adopt TRL laws to ensure
compliance with local business standards,
reduce youth access to tobacco products, limit
the negative public health and equity impacts
associated with tobacco use, and enforce
local, state, and federal tobacco control laws.

The Public Health Law Center revised and
updated this 2020 model ordinance, which
was originally developed by Changelab

Solutions and released in 2018. The Center

acknowledges the excellent work done by as requiring a local tobacco retailer license by
Changelab Solutions in creating the original incorporating several innovative policy options.
ordinance. This revised model ordinance takes It also reflects changes to state and federal

a comprehensive approach to regulating the tobacco control laws such as Tobacco 21 and the
sale of tobacco products and the tobacco retail federal Food and Drug Administration's (“FDA")
environment. It builds on core provisions such Deeming Rule that expands the FDA's regulatory

www.publichealthlawcenter.org/caltobacco
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authority to all tobacco products. The model ordinance offers cities and counties a variety of
options to tailor this policy to meet the needs of their communities.*

The model ordinance is based on an independent and objective analysis of the relevant
law, evidence, and available data. Readers should consider all the evidence and decide for
themselves which approach is appropriate for their local jurisdiction.

#«~ Customizing the Ordinance

Context boxes are included throughout the ordinance to explain some key provisions. These
boxes are not meant to be included in any final ordinance. A city wishing to adopt all or part of
this ordinance should keep this in mind and remove the context boxes.

In some instances, blanks (such as [ 1) prompt you to customize the language
to fit your community’s needs. In other instances, the ordinance offers you a choice of options
(suchas | choice one/choice two ). Some options are followed by a comment that describes the
legal provisions in more detail. A degree of customization is always necessary to make sure the
ordinance is consistent with a community’s existing laws. Such customization also ensures that
communities are using this model ordinance to address local needs and engender health equity.

&~ Tips for Using This Model Ordinance

The best possible world is one without the death and health harms associated with commercial
tobacco use. Communities differ on their readiness and willingness to adopt certain tobacco
control policies that are intended to help make that world a reality. Accordingly, this model
ordinance represents a balance between state and federal minimum standards, best public
health policy practices, and practicality for city governments in California. This model
ordinance contains several policy components that communities may or may not choose to
adopt at this time that may go beyond minimum state and federal requirements.

* This model ordinance uses “community” as shorthand for a group of people who will be impacted, either directly or
indirectly, by a proposed changemaking strategy. People in a community (1) are in a particular geographic area, like a
neighborhood or jurisdiction, and/or (2) share a common identity or characteristic.

1T The Public Health Law Center recognizes that traditional and commercial tobacco are different in the ways they are
planted, grown, harvested, and used. Traditional tobacco is and has been used in sacred ways by Indigenous communi-
ties and tribes for centuries. Comparatively, commercial tobacco is manufactured with chemical additives for recre-
ational use and profit, resulting in disease and death. For more information, visit: http: //www.keepitsacred.itcmi.org.
When the word “tobacco” is used throughout this document, a commercial context is implied and intended.

www.publichealthlawcenter.org/caltobacco Comprehensive Tobacco Retailer Licensing Ordinance 2
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While the Public Health Law Center does not lobby, advocate, or directly represent
communities, we can provide assistance through our publications and referrals to experts in
the field. Education, stakeholder and community engagement, and a strong advocacy plan are
key steps in the adoption of effective tobacco control policies. If a community is unaware of
the resources available to it for engaging the community and developing an advocacy plan, or
if a city is considering adopting an ordinance and is interested in learning about the range of
resources available, please contact the Public Health Law Center. If you have any questions
about this ordinance, you can reach us at www.publichealthlawcenter.org.

This publication was prepared by the Public Health Law Center, a nonprofit organization that provides information
and legal technical assistance on issues related to public health. The Center does not provide legal representation

or advice. The information in this document should not be considered legal advice. This model ordinance was made
possible by funds received from Grant Number 19-10229 with the California Department of Public Health, California
Tobacco Control Program, and the American Lung Association in California.

www.publichealthlawcenter.org/caltobacco Comprehensive Tobacco Retailer Licensing Ordinance 3
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AN ORDINANCE OF THE [ city/county ] OF
[ insert jurisdiction name ] REGULATING TOBACCO PRODUCT
SALES, REQUIRING THE LICENSURE OF TOBACCO RETAILERS, AND
AMENDING THE [ Insert Jurisdiction Name ] MUNICIPAL CODE

The [ city council of the city/board of supervisors of the county ] of [ insert jurisdiction name ]
does ordain as follows:

Note

This is introductory boilerplate language that should be adapted to the conventional form used in
the jurisdiction.

SECTION I. [ See Appendix A: Findings ]

Note

The findings section is part of the ordinance and legislative record, but it usually does not become
codified in the municipal code. An ordinance based on this model ordinance should include
findings of fact — data, statistics, relevant epidemiological information, for instance — that support
the purposes of this ordinance, as well as any legal precedent that directly supports the ordinance.
In addition to serving an educational purpose and building support for the ordinance, the findings
can also serve a legal purpose. If the ordinance is challenged in court, the findings are an admissible
record of the factual determinations made by the legislative body when considering the ordinance.
Courts will generally defer to legislative determinations of factual issues, which often influence legal
conclusions. A list of findings supporting this model ordinance appears in “Appendix A: Findings.”
Jurisdictions may select findings from that list to insert here, along with additional findings on local
or regional conditions, outcomes, and issues that help make the case for the law.

SECTION II. [ article/section ] of the County/City Code is hereby
amended to read as follows:

Sec.[  (*1) ). DEFINITIONS. The following words and phrases, whenever used in this

[ article/chapter ], shall have the meanings defined in this section unless the context clearly
requires otherwise:

www.publichealthlawcenter.org/caltobacco Comprehensive Tobacco Retailer Licensing Ordinance 4
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(A) "Arm's Length Transaction” means a sale in good faith and for valuable consideration that
reflects the fair market value between two informed and willing parties, neither of which is
under any compulsion to participate in the transaction.

(B) "Cannabis” has the meaning set forth in California Business and Professions Code Section
26001, as that section may be amended from time to time.

(C) "Cannabis Product” has the meaning set forth in California Business and Professions Code
Section 26001, as that section may be amended from time to time.

(D) "Cannabis Retailer” means any retail establishment in which cannabis or cannabis
products are sold or offered for sale to persons that do not hold a license to engage in
commercial cannabis activity issued by the State of California in accordance with the
Business and Professions Code Section 26000 et seq., as that section may be amended
from time to time.

(E) "Child-Resistant Packaging” means packaging that meets the definition set forth in Code
of Federal Regulations, title 16, section 1700.15(b), as in effect on January 1, 2015, and was
tested in accordance with the method described in Code of Federal Regulations, title 16,
section 1700.20, as in effect on January 1, 2015.

(F) "Cigar" means any roll of tobacco other than a cigarette wrapped entirely or in part in tobacco
or any substance containing tobacco and weighing more than 4.5 pounds per thousand.

(G) "Cigarette” means: (1) any roll of tobacco wrapped in paper or in any substance not
containing tobacco; and (2) any roll of tobacco wrapped in any substance containing
tobacco which, because of its appearance, the type of tobacco used in the filler, or
its packaging and labeling, is likely to be offered to, or purchased by, consumers as a
cigarette described herein.

(H) "Compliance checks" means systems the department uses to investigate and ensure
that tobacco retailers are following and complying with the requirements of this [ article/
chapter ]. Compliance checks may involve the use of persons between the ages of 18 and
20 who purchase or attempt to purchase tobacco products. Compliance checks may also
be conducted by the department or other units of government for educational, research,
and training purposes or for investigating or enforcing federal, state, or local laws and
regulations relating to tobacco products.

(I) "Coupon"” means any voucher, rebate, card, paper, note, form, statement, ticket, image, or
other issue, whether in paper, digital, or other form, used for commercial purposes to obtain
an article, product, service, or accommodation without charge or at a discounted price.

A A
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(J) "Delivery sale” means the sale of any tobacco product to any person for personal
consumption and not for resale when the sale is conducted by any means other than an
in-person, over-the-counter sales transaction in a tobacco retail establishment. Delivery
sale includes the sale of any tobacco product when the sale is conducted by telephone,
other voice transmission, mail, the internet, or app-based service. Delivery sale includes
delivery by licensees or third parties by any means, including curbside pick-up.

(K) "“Department” means [ insert department name | and any agency or person designated by
the Department to enforce or administer the provisions of this [ article /chapter 1.

(L) "“Electronic smoking device” means any device that may be used to deliver any aerosolized
or vaporized substance to the person inhaling from the device, including, but not
limited to, an e-cigarette, e-cigar, e-pipe, vape pen, or e-hookah. Electronic smoking
device includes any component, part, or accessory of the device, and also includes any
substance that may be aerosolized or vaporized by such device, whether or not the
substance contains nicotine. Electronic smoking device does not include drugs, devices,
or combination products authorized for sale by the U.S. Food and Drug Administration, as
those terms are defined in the Federal Food, Drug, and Cosmetic Act.

(M) “Flavored Tobacco Product” means any tobacco product that contains a taste or smell,
other than the taste or smell of tobacco, that is distinguishable by an ordinary consumer
either prior to, or during the consumption of, a tobacco product, including, but not limited
to, any taste or smell relating to fruit, menthol, mint, wintergreen, chocolate, cocoa,
vanilla, honey, molasses, or any candy, dessert, alcoholic beverage, herb, or spice.

(N) “Full Retail Price” means the price listed for a tobacco product on its packaging or on any
related shelving, advertising, or display where the tobacco product is sold or offered for sale,
plus all applicable taxes and fees if such taxes and fees are not included in the listed price.

(O) "“Little Cigar" means any roll of tobacco other than a cigarette wrapped entirely or in part
in tobacco or any substance containing tobacco and weighing no more than 4.5 pounds
per thousand. “Little Cigar” includes, but is not limited to, tobacco products known or
labeled as small cigar, little cigar, or cigarillo.

(P) "Manufacturer” means any person, including any repacker or relabeler, who
manufactures, fabricates, assembles, processes, or labels a tobacco product; or imports a
finished tobacco product for sale or distribution into the United States.

(Q) "Moveable place of business” means any form of business that is operated out of a kiosk,
truck, van, automobile or other type of vehicle or transportable shelter and not a fixed
address store front or other permanent type of structure authorized for sales transactions.

A A
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“Person"” means any natural person, partnership, cooperative association, corporation,
personal representative, receiver, trustee, assignee, or any other legal entity.

“Pharmacy” means any retail establishment in which the profession of pharmacy is
practiced by a pharmacist licensed by the State of California in accordance with the
Business and Professions Code and where prescription pharmaceuticals are offered for
sale, regardless of whether the retail establishment sells other retail goods in addition to
prescription pharmaceuticals.

“Proprietor” means a person with an ownership or managerial interest in a business. An
ownership interest shall be deemed to exist when a person has a 10% or greater interest
in the stock, assets, or income of a business other than the sole interest of security for
debt. A managerial interest shall be deemed to exist when a person has or shares ultimate
control over the day-to-day operations of a business.

“Recreation Facility” means an area, place, structure, or other facility that is used either
permanently or temporarily for community recreation, even though it may be used for
other purposes, and includes but is not limited to a gymnasium, playing court, playing
field, and swimming pool.

“Sale” or “Sell” means any transfer, exchange, barter, gift, offer for sale, or distribution for
a commercial purpose, in any manner or by any means whatsoever.

(W) “Self-Service Display” means the open display or storage of tobacco products in a manner

X)

)

www.publichealthlawcenter.org/caltobacco

that is physically accessible in any way to the general public without the assistance of

the retailer or employee of the retailer and a direct face-to-face transfer between the
purchaser and the retailer or employee of the retailer. A vending machine is a form of self-
service display.

“Smoking"” means inhaling, exhaling, burning, or carrying any lighted or heated cigar,
cigarette, or pipe, or any other lighted or heated product containing, made, or derived
from nicotine, tobacco, marijuana, or other plant, whether natural or synthetic, that is
intended for inhalation. “Smoking” includes using an electronic smoking device.

“Tobacco Product” means:

(1) any product containing, made of, or derived from tobacco or nicotine that is intended
for human consumption or is likely to be consumed, whether inhaled, absorbed, or
ingested by any other means, including but not limited to, a cigarette, a cigar, pipe
tobacco, chewing tobacco, snuff, or snus;

Comprehensive Tobacco Retailer Licensing Ordinance
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(2) any electronic smoking device and any substances that may be aerosolized or
vaporized by such device, whether or not the substance contains nicotine; or

(3) any component, part, or accessory of (1) or (2), whether or not any of these contains
tobacco or nicotine, including but not limited to filters, rolling papers, blunt or hemp
wraps, hookahs, mouthpieces, and pipes.

“Tobacco product” does not mean drugs, devices, or combination products authorized for
sale by the U.S. Food and Drug Administration, as those terms are defined in the Federal
Food, Drug, and Cosmetic Act.

Note

Both the definition of “electronic smoking device” and “tobacco product” in this model include
substances that go into an electronic smoking device regardless of whether they contain
nicotine. In a jurisdiction that already regulates the commercial sale of cannabis products,
these definitions might result in an overlapping and possibly confusing regulatory regime
where certain products are covered by both the tobacco and cannabis laws. The Center can
provide additional language to exclude regulated cannabis products under a TRL.

(Z) "Tobacco Retailer” means any person who sells, offers for sale, or exchanges or offers to
exchange for any form of consideration, tobacco products. This definition is without regard to
the quantity of tobacco products sold, offered for sale, exchanged, or offered for exchange.

(AA) "Tobacco Retailing” means engaging in the activities of a tobacco retailer.

(AB) "Youth-Oriented Facility” means a parcel in the [ city/county ] that is occupied by:
(1) aprivate or public kindergarten, elementary, middle, junior high, or high school;
(2) alibrary open to the public;
(3) aplayground open to the public;

(4) ayouth center, defined as a facility where children, ages 6 to 17, inclusive, come
together for programs and activities;

(5) arecreation facility open to the public, defined as an area, place, structure, or other
facility that is used either permanently or temporarily for community recreation, even
though it may be used for other purposes;

A A
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(6) aparkopen to the public or to all the residents of a private community;

(7) alicensed child-care facility or preschool [other than a small-family day care home
or a large-family day care home [as defined in California Health & Safety Code
§1596.781];

Sec. [ (*2) ]. GENERAL REQUIREMENTS AND PROHIBITIONS.

(A)

(B

©

(D)

(E)

(F)

(©))

(H)

TOBACCO RETAILER'S LICENSE REQUIRED. It shall be unlawful for any person to engage
in tobacco retailing in the [ city/county ] without first obtaining and maintaining a valid
tobacco retailer’s license for each location at which tobacco retailing is to occur. Tobacco
retailing without a valid tobacco retailer’s license is a nuisance as a matter of law.

LAWFUL BUSINESS OPERATION. In the course of tobacco retailing or in the operation of
the business or maintenance of the location for which a license issued, it shall be a violation
of this [ article/chapter ] for a licensee, or any of the licensee's agents or employees, to
violate any local, state, or federal law applicable to the sale of tobacco products.

SMOKING PROHIBITED. Smoking, including smoking for the purpose of sampling

any tobacco product, is prohibited within the indoor area of any retail establishment
licensed under this chapter. Smoking also prohibited outdoors within 25 feet of any retail
establishment licensed under this [ article /chapter 1.

MINIMUM LEGAL SALES AGE. No person engaged in tobacco retailing shall sell a tobacco
product to a person under 21 years of age.

DISPLAY OF LICENSE. Each tobacco retailer license shall be prominently displayed in a
publicly visible location at the licensed location.

POSITIVE IDENTIFICATION REQUIRED. No person engaged in tobacco retailing shall
sell a tobacco product to another person without first verifying by means of government-
issued photographic identification that the recipient is at least 21 years of age.

SELF-SERVICE DISPLAYS PROHIBITED. Tobacco retailing by means of a self-service
display is prohibited.

ON-SITE SALES. All sales of tobacco products shall be conducted in-person in the licensed
location. It shall be a violation of this [ article /chapter ] for any tobacco retailer or any

of the tobacco retailer’s agents or employees to engage in the delivery sale of tobacco
products or to knowingly or recklessly sell or provide tobacco products to any person that
intends to engage in the delivery sale of the tobacco product in the [ city/county 1.
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Sec. [ (*3) ]. SALE OF FLAVORED TOBACCO PRODUCTS
PROHIBITED.

(A) FLAVORED TOBACCO PRODUCT SALES PROHIBITED. It shall be unlawful for any
tobacco retailer to sell any flavored tobacco product.

(B) PRESUMPTIVE FLAVORED TOBACCO PRODUCT. A public statement or claim made or
disseminated by the manufacturer of a tobacco product, or by any person authorized or
permitted by the manufacturer to make or disseminate public statements concerning such
tobacco product, that such tobacco product has a taste or smell other than tobacco shall
constitute presumptive evidence that the tobacco product is a flavored tobacco product.

Sec.[ ___ (*4) ]. TOBACCO PRODUCT PRICING AND PACKAGING.

(A) PACKAGING AND LABELING. No tobacco retailer shall sell any tobacco product to
any consumer unless the tobacco product: (1) is sold in the manufacturer’s packaging
intended for sale to consumers; (2) conforms to all applicable federal labeling
requirements; and (3) conforms to all applicable child-resistant packaging requirements.

(B) DISPLAY OF PRICE. The price of each tobacco product offered for sale shall be clearly
and conspicuously displayed on the tobacco product or on any related shelving, posting,
advertising, or display at the location where the item is sold or offered for sale.

(C) DISTRIBUTION OF TOBACCO SAMPLES OR PROMOTIONAL ITEMS. It is unlawful for any
person to distribute free or nominally priced tobacco products.

(D) PROHIBITION OF TOBACCO COUPONS AND DISCOUNTS. No tobacco retailer shall:

(1) honor or redeem, or offer to honor or redeem, a coupon to allow a consumer to
purchase a tobacco product for less than the full retail price;

(2) sell any tobacco product to a consumer through a multiple-package discount or
otherwise provide any such product to a consumer for less than the full retail price in
consideration for the purchase of any tobacco product or any other item; or

(3) provide any free or discounted item to a consumer in consideration for the purchase
of any tobacco product.

(E) MINIMUM PACKAGE SIZE FOR LITTLE CIGARS AND CIGARS. No tobacco retailer shall sell:

(1) any little cigar unless it is sold in a package of at least [ 20 ] little cigars; or
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(2) anycigarunlessitis sold in a package of at least at least [ 6 | cigars ; provided,
however, that this subsection shall not apply to a cigar that has a price of at least
[ $X.00 1 per cigar, including all applicable taxes and fees.

(F) MINIMUM PRICES FOR CIGARETTES, LITTLE CIGARS, AND CIGARS. No tobacco retailer
shall sell:

(1) Cigarettes at a price that is less than [ $X.00 ] per package of 20 cigarettes, including
all applicable taxes and fees;

(2) Little cigars at a price that is less than [ $X.00 ] per package of little cigars, including
all applicable taxes and fees; or

(3) Cigars ata price thatisless [ $X.00 ] per cigar, including all applicable taxes and fees.

The minimum prices established in this section shall be adjusted annually by the
Department in proportion with the Consumer Price Index, using a system established
by the Department.

Note

Indexing minimum prices to inflation is an efficient policy that does not require decision-
makers to amend the TRL annually to keep up with prevailing prices. Jurisdictions in
California have pegged the prices to the nearest U.S. Bureau of Labor Statistics statistical
area, and the language here is broad enough that a jurisdiction can take that approach or
determine another effective way to adjust the prices over time.

Sec. [ (*5) ]. LIMITS ON ELIGIBILITY FOR A TOBACCO RETAILER
LICENSE.

(A) MOBILE VENDING. No license may issue to authorize tobacco retailing at other than a
fixed location. No tobacco retail license will be issued to a moveable place of business.

(B) LICENSED CANNABIS BUSINESSES. No license may issue, and no existing license may
be renewed, to authorize tobacco retailing at a location licensed for commercial cannabis
activity by the State of California under Business and Professions Code Division 10.

(C) PHARMACIES. No license may issue, and no existing license may be renewed, to
authorize tobacco retailing in a pharmacy.
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(D) PROXIMITY TO YOUTH-ORIENTED FACILITIES. No license may issue, and no existing
license may be renewed, to authorize tobacco retailing within [ 1000 ] feet of a youth-
oriented facility as measured by a straight line from the nearest point of the property line
of the parcel on which the youth-oriented facility is located to the nearest point of the
property line of the parcel on which the applicant's business is located.

(E) PROXIMITY TO OTHER TOBACCO RETAILERS. No license may issue, and no existing
license may be renewed, to authorize tobacco retailing within [ 1000 ] feet of a tobacco
retailer location already licensed pursuant to this [ article /chapter ] as measured by
a straight line from the nearest point of the property line of the parcel on which the
applicant’s business is located to the nearest point of the property line of the parcel on
which an existing licensee's business is located.

(F) PROXIMITY TO CANNABIS RETAILERS. No license may issue, and no existing license may
be renewed, to authorize tobacco retailing within [ 1000 ] feet of an existing cannabis
retailer as measured by a straight line from the nearest point of the property line of the
parcel on which the applicant’s business is located to the nearest point of the property
line of the parcel on which an existing cannabis retailer is located.

Note

The three proximity limitations above would prohibit tobacco retailing within a certain
distance of relevant businesses and facilities with no grandfathering of existing licensed
retailers. As a result, retail licenses for locations that do not meet these proximity limitations
would not be renewable after expiring. Issuing a tobacco retail license is a privilege, not
aright, and jurisdictions have the authority to grant or deny tobacco retailer licenses.
Accordingly, it would be unlikely for a tobacco retailer to successfully argue that refusing

to renew their license is a violation of the constitutional guarantee against taking property
without due process. To deal with potential “takings” claims, some jurisdictions have created
a hearing process for affected businesses where they can make hardship arguments and ask
for additional time to sell prohibited products, allowing for some more flexibility on a case-
by-case basis and under extraordinary circumstances.

(G) POPULATION AND DENSITY. The issuing of tobacco retailer licenses is limited as follows:

(1) The total number of tobacco retailer licenses within the [ city/county 1 shall be limited
to one for each [ 2,500 ] inhabitants of the [ city/county 1.

A A
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Sec. |

For the purposes of this subsection, the total population of the [ city/county ] shall be
determined by the most current published total available from the U.S. Census Bureau
or the California State Department of Finance, whichever has been more recently
updated, as of the date the license application is filed.

No new license may issue to authorize tobacco retailing if the number of tobacco
retailer licenses already issued equals or exceeds the total number authorized
pursuant to subsection (1).

_____(*e) ]. APPLICATION PROCEDURE.

(A) An application for a tobacco retailer’s license shall be submitted in the name of each
proprietor proposing to conduct retail tobacco sales and shall be signed by each
proprietor or an authorized agent thereof. All applications shall be submitted on a form
supplied by the Department.

(B) A license issued contrary to this [ article/chapter 1, contrary to any other law, or on the
basis of false or misleading information shall be revoked pursuant to Section[ _ (*13)
(c) Jof this [ article/chapter 1. Nothing in this [ article/chapter ] shall be construed to
vest in any person obtaining and maintaining a tobacco retailer’s license any status or

right to act as a tobacco retailer in contravention of any provision of law.

(C) Applicant submissions shall contain the following information:

m

@

3

4)

©)
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The name, address, and telephone number of each proprietor of the business seeking
alicense.

The business name, address, and telephone number of the location for which a
license is sought.

The name and mailing address authorized by each proprietor to receive all
communications and notices required by, authorized by, or convenient to the
enforcement of this [ article/chapter 1.

Proof that the location for which a tobacco retailer’s license is sought has been issued
all necessary state licenses for the sale of tobacco products.

Whether or not any proprietor or any agent of the proprietor has admitted violating,
or has been found to have violated, this [ article/chapter ] or any other local, state, or
federal law governing the sale of tobacco products and, if so, the dates and locations
of all such violations within the previous five years.
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A signed affidavit affirming that the proprietor has not sold and will not sell any

tobacco product without a license required by this | article/chapter 1.

Such other information as the Department deems necessary for the administration or
enforcement of this [ article /chapter ] as specified on the application form required by

this section.

(D) A licensed tobacco retailer shall inform the Department in writing of any change in the
information submitted on an application for a tobacco retailer's license within [ 10 ]
business days of a change.

Sec. |

(*7) ]. LICENSE ISSUANCE OR DENIAL.

(A) ISSUANCE OF LICENSE. Upon the receipt of a complete and adequate application for
a tobacco retailer's license and the license fee required by this [ article/chapter ], the
Department may approve or deny the application for a license, or it may delay action for a
reasonable period of time to complete any investigation of the application or the applicant
deemed necessary.

(B) DENIAL OF APPLICATION. The department may deny an application for a tobacco
retailer’s license based on any of the following:

m

(@))

3

4)

©))

The information presented in the application is inaccurate or false. Intentionally
supplying inaccurate or false information shall be a violation of this [ article/chapter ];

The application seeks authorization for tobacco retailing at a location for which this
[ article/chapter ] prohibits a licensed to be issued;

The application seeks authorization for tobacco retailing for a proprietor to whom this
[ article/chapter ] prohibits a license to be issued; or

The application seeks authorization for tobacco retailing in a manner that is
prohibited pursuant to this [ article/chapter ], that is unlawful pursuant to any other
[ article/chapter ] of this Code, or that is unlawful pursuant to any other law.

Any other any other suitable reason the granting of a license to the applicant is not
consistent with the public health and welfare, including the applicant’s history of
noncompliance with this [ article/chapter ] and other laws relating to the sale of
tobacco products.
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Sec. [ (*8) ]. LICENSE RENEWAL AND EXPIRATION.

(A) RENEWAL OF LICENSE. A tobacco retailer’s license is invalid if the appropriate fee
has not been timely paid in full or if the term of the license has expired. The term of a
tobacco retailer license is [ 1year 1. Each tobacco retailer shall apply for the renewal
of their tobacco retailer’s license and submit the license fee no later than [ 30 ] days
prior to expiration of the current license. A retailer that fails to timely submit a renewal
application and fee is ineligible for license renewal and must submit a new application
pursuant to Section[ _ ("6) 1.

Sec. [ (*9) ]. LICENSES NOT TRANSFERABLE, PAST VIOLATIONS AT
RETAIL LOCATION.

(A) LICENSES NOT TRANSFERRABLE. A tobacco retailer’s license may not be transferred
from one person to another or from one location to another. A new tobacco retailer's
license is required whenever a tobacco retailing location has a change in proprietors.

(B) PAST VIOLATIONS. Notwithstanding any other provision of this [ article/chapter ],
prior violations at a location shall continue to be counted against a location and license
ineligibility periods shall continue to apply to a location unless:

(1) the location has been transferred to new proprietor(s) in an arm's length transaction; and

(2) the new proprietor(s) provide the [ city/county 1 with clear and convincing evidence
that the new proprietor(s) have acquired the location in an arm's length transaction.

Sec. [ (*10) ]. LICENSE CONVEYS A LIMITED, CONDITIONAL
PRIVILEGE.

Nothing in this [ article/chapter ] shall be construed to grant any person obtaining and
maintaining a tobacco retailer’s license any status or right other than the limited conditional
privilege to act as a tobacco retailer at the location in the [ City/County ] identified on the
face of the permit. Nothing in this [ article /chapter ] shall be construed to render inapplicable,
supersede, or apply in lieu of, any other provision of applicable law.

Sec. [ (*11) ]. FEE FOR LICENSE.

The fee to issue or to renew a tobacco retailer's license shall be established from time to time
by resolution of the [ city council/board of supervisors 1. The fee shall be calculated so as to
recover the total cost of administration and enforcement of this [ article /chapter ], including,
but not limited to, issuing a license, administering the license program, retailer education,
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retailer inspection and compliance checks, documentation of violations, and prosecution of
violators, but shall not exceed the cost of the regulatory program authorized by this [ article/
chapter 1. All fees and interest upon proceeds of fees shall be used exclusively to fund the
program. Fees are nonrefundable except as may be required by law.

Note

The California Constitution places some limits on how much a jurisdiction can charge in a fee,
deeming excessive fees to be taxes that require a vote of the people. Nonetheless, without
areferendum, it is lawful to impose a fee on applicants in an amount sufficient to offset the
reasonable regulatory cost of the entire tobacco retailer enforcement program of the locality.
Sinclair Paint Co. v. Board of Equalization, 15 Cal. 4th 866 (1997); Griffith v. City of Santa Cruz, 207
Cal. App. 4th 982 (2012).

The license fee can incorporate the cost of enforcing all tobacco laws related to tobacco retailing
because a violation of any tobacco-related law is a basis for suspension of a license. The Public
Health Law Center can provide further information on some of the factors to consider when
calculating a reasonable license fee.

Sec.[ ____ (*12) ]. COMPLIANCE MONITORING.

(A) Compliance with this [ article/chapter 1 shall be monitored by the Department. In
addition, the [ City/County ] may designate additional persons to monitor compliance
with this [ article/chapter ]. All licensed premises must be open to inspection by [ city/
county | staff or designated persons during regular business hours.

(B) The Department shall inspect each tobacco retailer at least [ 3 ] times per 12 month
period to ensure compliance with this [ article/chapter 1.

Note

Subsection (b) allows for the inspection of licensed premises to check for any violations

of this ordinance or other tobacco control laws. For example, some inspections might
focus on pricing or flavored product violations, but preferably inspectors would be able to
review compliance with all applicable laws during the inspections. For more information on
challenges and case studies in enforcing TRL requirements please contact the Center.
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(C) The [ city/county ] will conduct at least [ one ] compliance check per 12-month period
that involves the participation of persons between the ages of 18 and 20 to enter licensed
premises to attempt to purchase tobacco products.

Note

This underage sales compliance provision requires a minimum of one check per year, but
jurisdictions might choose to require more frequent compliance checks to ensure consistent
compliance.

(D) Nothingin this section shall create a right of action in any licensee or other person against
the [ city/county ] or its agents.

Sec. [ (*13) ]. SUSPENSION OR REVOCATION OF LICENSE.

(A) SUSPENSION OR REVOCATION OF LICENSE FOR VIOLATION. In addition to any other
penalty authorized by law, a tobacco retailer’s license shall be suspended or revoked if
the Department finds, based on a preponderance of the evidence, after the licensee is
afforded notice and an opportunity to be heard, that the licensee, or any of the licensee's
agents or employees, have violated any of the requirements, conditions, or prohibitions
of this [ article/chapter 1; such violation is determined by any court of competent
jurisdiction; or the licensee has pleaded guilty, “no contest” or its equivalent, or admitted
to aviolation of any law designated in Section [ (*2) ] above.

(1) Upon a finding by the Department of a first violation of this [ article/chapter Jata
location, the license shall be suspended for [ 30 ] days.

(2) Upon a finding by the Department of a second violation of this [ article/chapter Jata
location within any [ 5 ]-year period, the license shall be suspended for [ 90 ] days.

(3) Upon a finding by the Department of a third violation of this [ article/chapter ]1ata
location within any [ 5 ] year period, the license shall be suspended for [ 1 ] year.

(4) Upon a finding by the Department of four or more violations of this [ article/chapter ]
at a location within any [ 5 ] year period, the license shall be revoked.

(B) APPEAL OF SUSPENSION OR REVOCATION. A decision of the Department to suspend
or revoke a license is appealable to [ the name of appellate agency, panel, or person (for
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example, Board of Supervisors, city manager, or director of the health department) ] and
any appeal must be filed in writing with [ the name of the agency, panel, or person to
receive the notice (for example, Board of Supervisors) ] within 10 days of mailing of the
Department'’s decision. If such an appeal is timely made, it shall stay enforcement of the
appealed action. An appeal to [ the name of appellate agency, panel, or person ] is not
available for a revocation made pursuant to subsection (c) below.

REVOCATION OF LICENSE WRONGLY ISSUED. A tobacco retailer's license shall be
revoked if the Department finds, after the licensee is afforded notice and an opportunity
to be heard, that one or more of the bases for denial of a license under Section[ _ (*7) ]
existed at the time application was made or at any time before the license issued. The
decision by the Department shall be the final decision of the [ city/county 1.

Sec. [ (*14) 1. TOBACCO RETAILING WITHOUT A VALID LICENSE.
(A) INELIGIBLE FOR LICENSE. In addition to any other penalty authorized by law, if the

Department finds, or if a court of competent jurisdiction determines, based on a
preponderance of evidence after notice and an opportunity to be heard, that any person
has engaged in tobacco retailing at a location without a valid tobacco retailer's license,
either directly or through the person'’s agents or employees, the person shall be ineligible
to apply for, or to be issued, a tobacco retailer’s license as follows:

(1) After afirst violation of this section at a location, no new license may issue for the
person or the location (unless ownership of the business at the location has been
transferred in an arm'’s length transaction), until [ 30 ] days have passed from the
date of the violation.

(2) After asecond violation of this section at a location within any [ 5 year ] period,
no new license may issue for the person or the location (unless ownership of the
business at the location has been transferred in an arm'’s length transaction), until
[ 90 ] days have passed from the date of the violation.

(3) After of a third or subsequent violation of this section at a location within any
[ 5 year ] period, no new license may issue for the person or the location (unless
ownership of the business at the location has been transferred in an arm'’s length
transaction), until [ 5 ] years have passed from the date of the violation.

Sec. [ (*15) ]. ADDITIONAL REMEDIES.

(A) The remedies provided by this [ article/chapter ] are cumulative and in addition to any

other remedies available at law or in equity.

A A
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Whenever evidence of a violation of this [ article/chapter ] is obtained in any part through
the participation of a person under the age of 18 years, such a person shall not be required
to appear or give testimony in any civil or administrative process brought to enforce

this [ article/chapter ] and the alleged violation shall be adjudicated based upon the
sufficiency and persuasiveness of the evidence presented.

Violations of this [ article/chapter ] are subject to a civil action brought by the [ district
attorney 1 or the [ county counsel ], punishable by a civil fine not less than [ $250 ] and
not exceeding [ $1,000 ] per violation.

Violations of this [ article/chapter ] may, in the discretion of the [ district attorney/county
counsel |, be prosecuted as infractions or misdemeanors when the interests of justice so
require.

Violations of this [ article /chapter ] are hereby declared to be public nuisances.

In addition to other remedies provided by this [ article /chapter ] or by other law,

any violation of this [ article/chapter ] may be remedied by a civil action brought by

the [ district attorney/county counsel ], including administrative or judicial nuisance
abatement proceedings, civil code enforcement proceedings, and suits for injunctive relief.

Tobacco products offered for sale in violation of this [ article /chapter ] are subject to
seizure by the Department or its designee and shall be forfeited after the licensee or any
other owner of the tobacco products seized is given reasonable notice and an opportunity
to demonstrate that the tobacco products were not offered for sale in violation of this

[ article/chapter 1. The decision by the Department may be appealed pursuant to the
procedures set forth in Section [ (*13)(b) 1. Forfeited tobacco products shall be
destroyed and properly disposed of at the cost of the seller after all internal appeals have
been exhausted and the time in which to seek judicial review pursuant to California Code
of Civil Procedure section 1094.6 or other applicable law has expired without the filing of
a lawsuit or, if such a suit is filed, after judgment in that suit becomes final.

(H) Forthe purposes of the civil remedies provided in this [ article /chapter 1:

(1) Each day on which a tobacco product is distributed, sold, or offered for sale in
violation of this [ article /chapter ] shall constitute a separate violation of this
[ article/chapter ]; and

(2) Each individual tobacco product that is distributed, sold, or offered for sale in
violation of this [ article /chapter ] shall constitute a separate violation of this
[ article/chapter ].
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(I) All tobacco retailers are responsible for the actions of their employees relating to the
sale, offer to sell, and furnishing of tobacco products at the retail location. The sale of any
tobacco product by an employee shall be considered an act of the tobacco retailer.

Sec.[ _ (*16) ]. EXCEPTIONS.

(A) Nothinginthis [ article/chapter ] prevents the provision of tobacco products to any
person as part of an indigenous practice or a lawfully recognized religious or spiritual
ceremony or practice.

(B) Nothinginthis [ article/chapter ] shall be construed to penalize the purchase, use, or
possession of a tobacco product by any person not engaged in tobacco retailing.

Sec.[  (*17) ].CONSTRUCTION & SEVERABILITY. It is the intent of the [ board of
supervisors/city council ] of [ county/city ] to supplement applicable state and federal law
and not to duplicate or contradict such law and this ordinance shall be construed consistently
with that intention. If any section, subsection, subdivision, paragraph, sentence, clause, or
phrase of this [ article/chapter 1, or its application to any person or circumstance, is for any
reason held to be invalid or unenforceable, such invalidity or unenforceability shall not affect
the validity or enforceability of the remaining sections, subsections, subdivisions, paragraphs,
sentences, clauses, or phrases of this [ article /chapter ], or its application to any other person
or circumstance. The [ board of supervisors/city council ] of [ jurisdiction ] hereby declares
that it would have adopted each section, subsection, subdivision, paragraph, sentence, clause,
or phrase hereof, irrespective of the fact that any one or more other sections, subsections,
subdivisions, paragraphs, sentences, clauses or phrases hereof be declared invalid or
unenforceable.

Sec.[  (*18) 1. PUBLIC RECORDS. All information provided to the Department by a
licensee or license applicant pursuant to this [ article /chapter ] shall be subject to disclosure
under the California Public Records Act (California Government Code section 6250 et seq.) or
any other applicable law.

SECTION Ill. EFFECTIVE DATE. This Ordinance shall take effect and be in force from and after
[ 30 days after date of enactment 1; provided, however, that Section [ (*3) 1 shall not take
effect until [ 6 months after date of enactment 1.
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Appendix A: Findings.

The [ city council of the city/board of supervisors of the county ] of [ insert jurisdiction name ]
hereby finds and declares as follows:

WHEREAS, the [ city council/board of supervisors ] finds that a local licensing system for
tobacco retailers is appropriate to ensure that retailers comply with tobacco control laws and
business standards of the [ city council/board of supervisors ], to protect the health, safety,
and welfare of our residents;

WHEREAS, approximately 480,000 people die in the United States from smoking-related
diseases and exposure to secondhand smoke every year, making tobacco use the nation’s
leading cause of preventable death;?

WHEREAS, the World Health Organization (WHO) estimates that tobacco kills 8 million
people and causes over 1.4 trillion dollars in economic damage each year;®¢

WHEREAS, 5.6 million of today’'s Americans who are younger than 18 years of age are
projected to die prematurely from a smoking-related illness;?

WHEREAS, tobacco use is the number one cause of preventable death in California and
continues to be an urgent public health issue, as evidenced by the following:

e 40,000 California adults die from their own smoking annually;’
e More than 25% of all adult cancer deaths in California are attributable to smoking;"®

e Smoking costs California $13.29 billion in annual health care expenses, $3.58 billion in
Medicaid costs caused by smoking, and $10.35 billion in smoking-caused productivity
losses;™®

e Tobacco use can cause disease in nearly all of the organs of the body and is responsible for
87% of lung cancer deaths, 32% of coronary heart disease deaths, and 79% of all cases of
chronic obstructive pulmonary disease in the United States;?

WHEREAS, tobacco use among priority populations in California contributes to health
disparities and creates significant barriers to health equity, as evidenced by the following:

e African American (20.4%), Asian or Pacific Islander (11.4%), and Hispanic (15.2%) males all
report a higher smoking prevalence than the statewide average among all adults (11.0%);°

e American Indian/Alaska Native Californians have the highest smoking prevalence (19.1%)
among all reported adult demographic populations;®
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e Smoking is more prevalent among rural (14.9%) compared to urban (10.6%) Californians;°®

e Californians with the highest levels of educational attainment and annual household
income have the lowest smoking prevalence;®

e Adults who identify as lesbian, gay, bisexual, or transgender report smoking at a higher rate
(17.4%) than the statewide average (11.0%);°

e Those who reported experiencing psychological distress in the past month smoke at rates
(26.7%) higher than the statewide average (11.0%);°

[ insert local data if available ]

WHEREAS, despite the state's efforts to limit youth access to tobacco, youth are still able to
access tobacco products, as evidenced by the following:

¢ In California, research indicates over 67% of current and former adult smokers started by
the age of 18 and almost 100% start by age 26;'%°

¢ In California, from 2017 to 2018, approximately 13% of high school students reported using
tobacco;®

e Disparities in tobacco use exist among California high school students, with higher rates
found among LGBTQ, American Indian, and Pacific Islander youth;®

e Unless smoking rates decline, an estimated 441,000 of all California youth who are alive
today will die prematurely from smoking-related diseases;?

e [n 2017, 22.8% of high school students in California had tried cigarette smoking;™

e Between 2014 and 2018, electronic smoking device use among California youth increased
from 14.1% to 46.2%:;8

[ insert local data if available ]

WHEREAS, the tobacco industry encourages youth and young adult tobacco initiation through
predatory targeting," as evidenced by the following:

e Tobacco companies target young adults ages 18 to 24 to increase their frequency of
tobacco use and encourage their transition to habitual users;s¢

e Tobacco industry documents state that if “a man has never smoked by the age of 18, the
odds are three-to-one he never will. By age 24, the odds are twenty-to-one”;#?
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e The tobacco industry spends an estimated $496 million annually to market tobacco
products to California residents;®°

WHEREAS, California retailers continue to sell tobacco to underage consumers, evidenced by

the following:

e 9.3% of high school students in California reported buying their own electronic cigarette

from a store;#

¢ 19.1% of California tobacco retailers unlawfully sold tobacco products to underage persons
in 2018;°

[ insert local data if available ]

WHEREAS, requiring tobacco retailers to obtain a tobacco retailer license will not unduly
burden legitimate business activities of retailers who sell tobacco products to adults but will,
however, allow the [ city council/board of supervisors ] to regulate the operation of lawful
businesses to discourage violations of federal, state, and local tobacco control and youth
tobacco access laws, as evidenced by the following:

e Tobacco products are the number one seller in U.S. convenience stores, and in 2018, they
generated an average of $523,084 in sales per store;'*3

e Systematic scientific reviews indicate that merchant compliance with youth tobacco sales
laws reduces the rate of tobacco use among adolescents; %6’

e Studies found increased retailer compliance and reduced tobacco sales to youth following
implementation and active enforcement of youth tobacco sales laws paired with penalties

for violations;44%5

e A review of 41 California communities with strong tobacco retailer licensing ordinances
found that youth sales rates declined in 40 of these communities after the ordinances were
enacted, with an average 69% decrease in the youth sales rate;®

WHEREAS, the federal Family Smoking Prevention and Tobacco Control Act (“Tobacco Control
Act”), enacted in 2009, prohibited candy- and fruit-flavored cigarettes,?® largely because these
flavored products are marketed to youth and young adults,?635#5 and younger smokers were
more likely than older smokers to have tried these products;?

WHEREAS, neither federal nor California state laws restrict the sale of menthol cigarettes or
flavored non-cigarette tobacco products, such as cigars, cigarillos, smokeless tobacco, hookah
tobacco, electronic smoking devices, and the solutions used in these devices;
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WHEREAS, in 2018, more than 86% of tobacco retailers in California sold flavored non-
cigarette tobacco products, over 91% of tobacco retailers sold menthol cigarettes,® and,
as of 2016, 8 out of 10 tobacco retailers near schools sold flavored non-cigarette tobacco
products;*’

WHEREAS, flavored tobacco products are used by the majority of youth and young adult
tobacco users (86.4% and 57.7%, respectively) in California;®

WHEREAS, mentholated and flavored products have been shown to be “starter” products for
youth who begin using tobacco?'481° and that these products help establish tobacco habits
that can lead to long-term addiction;?6'5015!

WHEREAS, between 2004 and 2014, use of non-menthol cigarettes decreased among all
populations, but overall use of menthol cigarettes increased among young adults (ages 18 to
25) and adults (ages 26+);3°

WHEREAS, flavored tobacco has significant public health implications for youth and people of
color as a result of targeted industry marketing strategies and product manipulation;™26152153

WHEREAS, a review of advertising, promotions, and pack prices near California high schools
found that “for each 10 percentage point increase in the proportion of Black students, the
proportion of menthol advertising increased by 5.9% ... the odds of a Newport [a leading brand
of mentholated cigarettes] promotion were 50% higher ... and the cost of Newport was 12
cents lower.” There was no such association found for non-mentholated cigarettes;’>*

WHEREAS, scientific reviews by the FDA and the Tobacco Products Scientific Advisory
Committee (“TPSAC") found marketing of menthol cigarettes likely increases the prevalence
of smoking among the entire population, but especially among youth, African Americans,*
and possibly Hispanic and Latino individuals;* and that menthol cigarettes are associated
with increased initiation and progression to regular cigarette smoking, increased dependence
on cigarettes, and reduced success in smoking cessation, especially among African American
menthol smokers;*

WHEREAS, research indicates that the FDA ban in 2009 on all flavored cigarette products
(except menthol) led to a 6% decrease in youth tobacco use and a 17% decrease in the
likelihood of a youth becoming a cigarette smoker;*

WHEREAS, studies indicate that laws prohibiting the sale of flavored tobacco products lead to
decreases in youth tobacco use, as evidenced by the following:
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e An evaluation of New York City's law, which prohibits the sale of all flavored tobacco,
excluding menthol, indicated that as a result of the law, youth had 37% lower odds of ever
trying flavored tobacco products and 28% lower odds of ever using any type of tobacco;™®

e An evaluation of a law in Providence, Rhode Island, which prohibits the sale of all flavored
tobacco, excluding menthol, indicated that as a result of the law, current use of any tobacco
product among high school youth declined from 22% to 12% and e-cigarette use declined
from 13.3% to 6.6%, even as statewide e-cigarette use among high school increased to
more than 20%;%’

WHEREAS, the health effects of non-cigarette tobacco products such as cigars, cigarillos,
smokeless tobacco, and shisha are substantial as demonstrated by research that shows
that non-cigarette tobacco products have addictive levels of nicotine, harmful toxins, and
dangerous carcinogens;>8 164

WHEREAS, unlike cigarette use that has steadily declined among youth, the prevalence of the
use of non-cigarette tobacco products has increased among California youth;®

WHEREAS, the availability of inexpensive tobacco products leads to increased tobacco use
as evidenced by more than 100 academic studies that conclusively show that when tobacco
products are made more expensive, fewer people use tobacco, fewer initiate tobacco use, and
more people quit tobacco use;%48 553 58

WHEREAS, research has also consistently shown that increases in cigarettes prices will result
in less smoking across various sociodemographic populations;*>

WHEREAS, a systematic review by the U.S. Community Preventive Services Task Force found that
a 20% price increase would reduce demand for cigarettes by approximately 10.4%, the prevalence
of adult tobacco use by 3.6%, and initiation of tobacco use by young people by 8.6%;*

WHEREAS, unequal price increases across different types of tobacco products lead to
substitution from one product to another;%8

WHEREAS, youth are particularly responsive to changes in tobacco prices,?65254%¢ and evidence
suggests that tobacco companies deliberately target youth with price reductions;26564 66167

WHEREAS, evidence also suggests that cigarettes are cheaper in neighborhoods with lower
household incomes,"'¢ Newport menthol cigarettes cost less in areas with higher proportions
of African Americans," and underserved communities are targeted with price discounts and
coupons;*° 7
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WHEREAS, tobacco companies spend considerably to decrease the price of their products in
order to counter state and local tobacco control efforts, appeal to price-sensitive consumers,
and increase demand for tobacco products. For example, tobacco companies spent the
majority of their cigarette marketing budgets on price discounts, accounting for nearly $6.2
billion of $8.6 billion advertising and promotional expenditures in 2018; 505162

WHEREAS, the tobacco industry's price discounting strategies, such as coupons and multiple-
package discounts, are popular among consumers, with more than half of adults using some
price minimization strategy.” Coupon receipt and redemption appears more prevalent among
white, younger, female, sexual minority, and more nicotine dependent smokers.”? In California,
individuals who used price minimization strategies saved an average $1.04 per pack (or 18.6%
off the total) in 2010;7

WHEREAS, price-discounted sales account for a substantial proportion of overall tobacco
product sales;®3

WHEREAS, although federal and state law ban the sale of individual cigarettes,’®"”3 neither
federal nor California state laws restrict the sale of individual little cigars and cigars;

WHEREAS, many retailers sell little cigars and cigars individually, making them more
affordable and appealing to youth.” Additionally:

e 78.3% of California tobacco retailers sell a popular brand of youth-friendly cigars for less
than $1.00;7°

e Between 2012 and 2016, annual sales of cigarillos increased by 78% overall and by 155%
for “concept-flavored” (e.g., Jazz) cigarillos;"7

WHEREAS, a 10% increase in cigar prices has been associated with decreased cigar sales'’>'%
and may significantly reduce cigar use among youth;"”’

WHEREAS, neither federal nor California state laws set a minimum price for tobacco products;

WHEREAS, minimum price markups and related laws in other states have been shown to be
effective at increasing the price of cigarettes but may remain vulnerable to price manipulation
by the tobacco industry without attention to coupons and discounts;®

WHEREAS, studies have estimated that if price discounts were prohibited across the United
States, the number of people who smoke would decrease by more than 13%;%2 the impact of
a $10 federal minimum floor price for cigarettes could reduce the number of packs sold in the
United States by 5.7 billion per year and prompt more than 10 million smokers to quit;** and
that a state-level minimum floor price law designed to raise the average price of cigarette
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packs by just under $2.00 could decrease the prevalence of cigarette use and consumption by
by more than 4% and reduce income-based smoking disparities in California;®¢

WHEREAS, by selling tobacco products, pharmacies reinforce positive social perceptions of
smoking, convey tacit approval of tobacco use, and send a message that it is not so dangerous
to smoke;"7817°

WHEREAS, pharmacies sell cigarettes cheaper than other stores™ and advertise tobacco
product discounts more than other stores in California;%°

WHEREAS, tobacco-free pharmacy sales policies decrease the availability of tobacco products
by reducing tobacco retailer density by up to three times compared with communities that do
not have such policies,” and immediately after the nationwide CVS policy change to not sell
tobacco products, cigarette purchases declined and smokers who had previously purchased
their cigarettes exclusively at CVS were up to twice as likely to stop buying cigarettes entirely;'?°

WHEREAS, research indicates that the density and proximity of tobacco retailers increase
smoking behaviors, including number of cigarettes smoked per day,*° particularly in
neighborhoods experiencing poverty;®0'80 182

WHEREAS, the density of tobacco retailers near adolescents’ homes has been associated with
increased youth smoking rates and initiation of noncigarette tobacco product use;'3

WHEREAS, adults who smoke are likely to have a harder time quitting when residential
proximity to tobacco retailers is closer'® and density is higher;84 8¢

WHEREAS, tobacco retailers are more prevalent in underserved communities, especially in
neighborhoods with a higher proportion of African American or Hispanic residents;?3 %

WHEREAS, tobacco retailer density is higher in urban compared to rural areas, except for low-
income communities, which have higher tobacco retailer densities regardless of geography, and
Hispanic communities, which are associated with variable retailer densities across geography;®¢”

WHEREAS, policies to reduce tobacco retailer density have been shown to be
effective’3104188189 gnd can reduce or eliminate inequities in the location and distribution of
tobacco retailers;'03104

WHEREAS, six out of 10 tobacco retailers in California sold cigar products using cannabis-
related flavor descriptors and these retailers were more prevalent in school neighborhoods
with lower median income;'®

WHEREAS, both youth and adult tobacco users are more likely to also use cannabis;*''%2
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WHEREAS, strict enforcement of policies prohibiting retail sales of cigarettes to youth, sales of
cigarettes via vending machines, and other means through which youth gain access to tobacco
in the commercial settings can limit their opportunities to obtain these products;??

WHEREAS, strong policy enforcement and monitoring of retailer compliance with tobacco
control policies (e.g., requiring identification checks) is necessary to achieve reductions in
youth tobacco sales;™3%*

WHEREAS, the Institute of Medicine recognizes that retailers are not likely to comply with
youth tobacco access laws unless such laws are actively enforced through retailer compliance
checks paired with meaningful penalties on business owners for violations;'*

WHEREAS, state law explicitly permits cities and counties to enact local tobacco retail
licensing ordinances, and allows for the suspension or revocation of a local license for a
violation of any state tobacco control law (Cal. Bus. & Prof. Code § 22971.3);

WHEREAS, California courts have affirmed the power of the [ city council/board of
supervisors | to regulate business activity to discourage violations of law. See, e.g., Cohen v.
Board of Supervisors, 40 Cal. 3d 277 (1985); Bravo Vending v. City of Rancho Mirage, 16 Cal. App.
4th 383 (1993); Prime Gas, Inc. v. City of Sacramento, 184 Cal. App. 4th 697 (2010);

WHEREAS, over 180 cities and counties in California have passed tobacco retailer licensing
ordinances in an effort to stop youth from using tobacco;®

WHEREAS, the [ city council/board of supervisors ] has a substantial interest in protecting
youth and underserved populations from the harms of tobacco use; and

WHEREAS, the [ city council/board of supervisors ] finds that a local licensing system for
tobacco retailers is appropriate to ensure that retailers comply with tobacco control laws and
business standards of the [ Insert jurisdiction name ] in order to protect the health, safety, and
welfare of our residents;

NOW THEREFORE, it is the intent of the [ city council/board of supervisors ], in enacting

this ordinance, to ensure compliance with the business standards and practices of the [ city/
county 1 and to encourage responsible tobacco retailing and to discourage violations of
tobacco-related laws, especially those which prohibit or discourage the sale or distribution of
tobacco products to youth, but not to expand or reduce the degree to which the acts regulated
by federal or state law are criminally proscribed or to alter the penalties provided therein.
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