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CAPITAL OF SILICON VALLEY

TO: RULES AND OPEN GOVERNMENT FROM: Toni J. Taber, CMC
COMMITTEE City Clerk

SUBJECT: REDISTRICTING COMMISSION DATE: September 25, 2020

RECOMMENDATION

A) Open application period for the Redistricting Commission pursuant to Article IV, Section
403 of the City Charter from approval date to December 13, 2020;

B) Agendize appointment of the Redistricting commission for January 12, 2021; and

C) Set the date for Councilmembers to nominate Commissioners no later than January 7,
2021.

OUTCOME

This action opens the recruitment period for the Redistricting Commission in order to provide the
City Council with a diverse pool of applicants from which to appoint.

BACKGROUND

In 2021, the City of San José will receive data from the 2020 Census which triggers the City’s
requirement to redraw boundaries for City Council Districts. The City Charter, Article IV,
Section 403, requires the City Council to appoint an Advisory Commission to study and make
recommendations on redistricting.

Article IV, Section 403 of the City Charter reads:

By no later than February 1 in the year following the decennial census, the Council shall
appoint an Advisory Commission whose purpose shall be to study and make appropriate
recommendations with respect to such redistricting. This Advisory Commission shall
consist of one (1) member from each District, who shall be appointed by the Council
member from that District, and a Chairperson chosen from the City at large, who shall be
appointed by the Mayor. The membership of the Commission shall be representative of
the ethnic make-up of the City at large, to the extent practicable.

Currently, the Advisory Commission is required to conduct at least three public hearings and
submit its recommendations within 120 days following its appointment. However, if Measure G
passes, the Council may establish the deadline for the Advisory Commission to submit its
recommendations.
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Further, under State law, the Council must hold at least three public hearings of its own before
adopting the redistricting ordinance, and, per the Charter enact the redistricting ordinance no
later than October 31, 2021. Once again, if Measure G passes, the Council may change extend
the October 31 deadline by ordinance if the results of the 2020 Census are delivered late.

Charter Section 403 requires that the “Council shall make the Districts as nearly equal in
population as may be practicable, and may, in establishing the boundaries of the Districts, give
consideration to (a) natural boundaries, street lines and/or city boundaries; (b) geography; (c)
cohesiveness, contiguity, integrity and compactness of territory; and (d) community of interests
within each District.”

The 2000 Redistricting Committee had established criteria that was used in the 2010
Redistricting process and will also apply to the 2020 process. The criteria are as follows:
1. Comply with all applicable laws, including the avoidance of gerrymandering.
2. Equalize the population count in each District within 10%.
3. Where boundaries meet charter requirements, maintain continuity of existing Council
Districts as much as possible.
4. Minimize the dilution of votes, and avoid the fragmentation or the over compaction of
ethnic communities.
5. Maintain cohesive neighborhoods within Districts and, where possible, keep
neighborhood associations within a single District.
6. Avoid unseating current City Council members.
7. To the extent possible, recognize the importance of parks and public facilities in
Districts.
8. Where possible, do not divide school districts between separate Council Districts.
9. To the extent possible, provide income diversity within Districts.
10. Strive to balance District interests with City-wide interests, but not at the expense or
exclusion of individual Districts.

The Redistricting Commission should consider these criteria in studying and making
recommendations on redistricting. Of course, the Commission is free to consider other legally
permissible criteria as well. In addition, the Commission will be subject to the requirements of
the Brown Act; to ensure maximum transparency, the Commission will also need to comply with
the City’s Open Government requirements and staff will develop additional outreach efforts to
encourage community engagement.

ANALYSIS

Establishment of the Redistricting Commission will enable the City Clerk to promote recruitment
to the Commission in time for Council Appointments to occur in January 2021. In order to
achieve the goal of a membership that “shall be representative of the ethnic make-up of the City
at large, to the extent practicable,” an open recruitment would provide City Councilmembers
with a larger applicant pool from which to appoint.
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EVALUATION AND FOLLOW-UP

The Administration proposes that the nomination process start in October 2020 and end on
December 13, 2020 with the appointment of the Committee members to be scheduled for the
City Council meeting of January 12, 2021. The City Council shall submit names to the City
Clerk no later than noon on January 7, 2021 for inclusion on the City Council Agenda.

PUBLIC OUTREACH

This memorandum will be posted on the City Council’s Agenda website for the October 7, 2020
Rules and Open Government Committee meeting.

COORDINATION

This memorandum was coordinated with the City Attorney's Office.

COMMISSION RECOMMENDATION/INPUT

No commission recommendation is associated with this action.
CEOA

Not a Project, File No. PP17-010, City Organizational & Administrative Activities resulting in
no changes to the physical environment - Appointments to boards, commissions, task forces and

committees.

TONI J. TABER, CMC
City Clerk

For questions, please contact Toni Taber, City Clerk, at (408) 535-1260.
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SUPPLEMENTAL MEMORANDUM

At the Rules and Open Government Committee meeting of October 14, 2020, the committee
directed the City Clerk to return with an analysis of the Mayor’s proposal, research on the group
Common Cause, and a look at other redistricting commissions in the State of California.

ANALYSIS OF RECOMMEDATIONS FOR THE APPLICATON PROCESS:

1. Hold an open application process: Let all San José residents apply to serve on the
commission. Construct an open and public process that makes applicants’ applications —
their resumes and answers to short essay questions — known to the public. Create a website
where members of the public can submit public comment on applications. Require
councilmembers to appoint someone from the pool of people who apply from their district. e
CA Common Cause can provide useful examples of applications from other city and county
redistricting commissions and consult on designing the application process.

2. Eliminate conflicts of interest: Prohibit the appointment of an elected official’s family
members, employees, current or past campaign staffers, or current or past campaign
consultants; current and past candidates and officeholders, registered city lobbyists, and
major campaign donors (e.g. $500+). e CA Common Cause can provide disqualifying
conflict of interest criteria from other redistricting commissions. Disqualifying conflict of
interest criteria of this kind are used by the state commission and commissions in many
cities and counties, including Menlo Park, Oakland, Los Angeles County, and San Diego
County.

3. Ensure diversity on the commission: Require elected officials to make their appointments
"provisional” and public for a two-week period, so the City Clerk or City Attorney can
provide an evaluation of whether the proposed appointees as a whole would compose a
commission that is in_fact racially/ethnically representative of the City. Require that the
final appointments be made together at a noticed council meeting so that councilmembers
can deliberate and make adjustments as needed to ensure diversity.
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4. Enable public input on commissioner selections before they are final: Permit the public to
comment on the proposed commissioners during this provisional period.

In order to have a two-week review period, provisional appointments would need to be made on
January 12, 2021 at the latest, with final appointment on January 26, 2021 as the City Charter
requires the commission to be fully seated by February 1, 2021. Memos for January 12, 2021
meeting would need to be received prior to the furlough in order to post, so we would need the
appointments by December 23, 2020. Our current application process allows for public comment
on the applications after they are posted from Council as part of the agenda packet. Our application
system does not allow for live application comments prior to nomination. We can work with
Common Cause if they know of software that would allow for this, but that would delay the time
the application period opens and reduce the length of time for applicants to apply and for Council to
review and appoint.

The City Council may want to evaluate the $500 limit for major donors, as there were 553 donors
who contributed $500 or more in the 2018 election. Additionally, clarification is needed on whether
the ban on major donors would only apply to a donor contributing to the councilmember appointing
him or her or to any council candidate.

The City Clerk can work with the City Manager’s Office or designated staff to get accurate
demographic data to provide an evaluation of the nominated list. It’s important to note that the
demographic data collected by applicants may be incomplete as the applicant has the option to
decline to state ethnicity and gender. The final determination of the nominated list, however, should
rest with the City Council.

Recommendations for the Commission, Post-Selection:

5. Ban closed-door, backroom communications: Increase independence and public trust by
prohibiting commissioners from having ex parte communications on redistricting. Such bans have
been adopted by the state commission and by several large cities in California, such as Long Beach
and Sacramento. Adopt the provisions for California’s Citizens Redistricting Commission in state
code section 8253.a3, which states: “Commission members and staff may not communicate with or
receive communications about redistricting matters from anyone outside of a public hearing. This
paragraph does not prohibit communication between commission members, staff, legal counsel and
consultants retained by the commission.”” Require all communication with commissioners
concerning redistricting from elected officials to be made orally during public comment at a
commission meeting or in written comment submitted to the commission and published online.

The Mayor’s proposal would limit any entity from lobbying the redistricting commission outside of
a public meeting including elected officials. This would mean all correspondence as well as all oral
testimony would be received by the commission during a public meeting with letters published in
the agenda packet. The redistricting commission is not limited to having one meeting per month, so
multiple public hearings can be scheduled to receive public input. There could also be a procedure



HONORABLE MAYOR AND CITY COUNCIL
October 20, 2020

Subject: Redistricting Commission

Page: 3

put in place that written correspondence that is received by the Office of the City Clerk outside the
meeting schedule is posted to a public website upon receipt allowing both the public and the
commission to receive the written correspondence at the same time keeping all correspondence
transparent. This would assume a ban on meetings and phone calls would be in place.

Both Long Beach and Sacramento have provisions banning ex-parte communications with
substantially the same language (both were passed through ballot measures)

(d) Commission members and staff may not communicate with or receive communications
about redistricting matters from anyone except at a public meeting or through the process
established for accepting written public comment. This subsection does not prohibit: (1)
communication between Commission members, staff, legal counsel, and consultants
retained by the Commission that is otherwise permitted by State and City open meeting
requirements; or (2) commissioners, staff, legal counsel, or consultants from engaging in
public education and outreach, including explaining how the Commission functions and
encouraging public participation in the redistricting process.

At least three non-partisan groups all recommend a ban or severe limitation on ex-parte
communication.

1. In the white paper “Drawing Lines: A Public Interest Guide to Real Redistricting Reform,” a
document to assist policy makers, advocates and media about how a proposal for an
independent redistricting commission should look. This report states on page 16 that a
commission should “Bar ex parte communications regarding redistricting except those that
are exclusively between commissioners and staff”” and that they should “Make available to
the public all personal ex parte communication (such as email, memos, and phone calls)
between commissioners and staff once the Final Plan has been proposed.” The paper was
put together by Center for Governmental Studies, Demos: A Network for Ideas & Action,
and the James Irvine Foundation.

2. The Brennan Center for Justice, a nonpartisan law and policy institute, recommends
redistricting bodies should “Limit off-the-record communications between the redistricting
authority and parties with an interest in the final plan. Discussions and negotiations
regarding the redistricting process should be as public as possible. This includes not only
public and community organizations, but legislators and their staff, members of congress
and their staff, members of national, state and regional political parties and staff and any
other entities with a clearly stated desire for a specific outcome in the final plan.”

3. Inthe Activist Handbook on Redistricting, Common Cause states “Decision makers should
not be allowed to have off-the-record communications with members of the legislature,
representatives of parties or others regarding how the redistricting maps should be drawn.”

The California Local Redistricting Project’s report “California Local Redistricting Commissions:
Landscape, Considerations and Best Practices” states on page 60 that ““A ban on ex parte



http://research.policyarchive.org/223.pdf
https://www.brennancenter.org/sites/default/files/analysis/redistricting%20and%20transparency.pdf
https://www.commoncause.org/wp-content/uploads/2020/09/CC-Activist-Handbook-on-Redistricting-Reform-9.3.20.pdf
https://assets.ctfassets.net/mla2k9txthv8/17lt7PoqcOAM6acoGgiCy2/e716d108af55859240b07a8a373d5a7b/CA_Local_Redistricting_Commissions_-_Aug_2017.pdf
https://assets.ctfassets.net/mla2k9txthv8/17lt7PoqcOAM6acoGgiCy2/e716d108af55859240b07a8a373d5a7b/CA_Local_Redistricting_Commissions_-_Aug_2017.pdf
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communication promotes redistricting in full view of the public, but may impede commissioners
from having conversations with community leaders or attending neighborhood meetings that might
improve their understanding of community boundaries.”

The danger of ex-parte communications can be illustrated with the State of California with the City
of Los Angeles’s redistricting process for the 2010 census.

On February 17, 2012, the Los Angeles Times published “L.A.’s flawed redistricting process,” they
noted the commission is selected by the city’s incumbent elected officials, and met numerous times
in public meetings. However, the article noted that the commissioners met behind closed doors, and
that public comments were organized to ensure selected people got to speak early in the meeting
while others waited five hours. The Op-Ed noted that councilmembers are not held accountable
because the commission is a buffer, but with communication held outside of public meetings, the
councilmembers are still directing the commission.

On August 7, 2012, another Los Angeles Times news article noted that council President Herb
Wesson stated that he was able to use the redistricting commission to preserve African American
seats on the council. A lawsuit was filed regarding his statements (see below). His statements show
that there were potential backroom deals discussed with the redistricting commission.

In 2012, KCET reported on the alleged backroom deals the Los Angeles redistricting commission
made to radically shift district lines on behalf of the Council president Wesson. As reported on
citywatchla.com as well as numerous other sources, A lawsuit was filed (Lee v. City Of Los
Angeles (15-55478)) alleging the city redrew boundaries primarily for racial intent. In November
2018, the panel held that although evidence showed that race was a motivation, the record failed to
show it was the main driver.

After Councilmember José¢ Huizar was indicted in July 2020, Los Angeles Times Op-Ed stated the
2011 Los Angeles redistricting commission made backroom deals that were “used to punish
enemies and reward friends and supporters” of then-Council president Herb Wesson and his allies.”
They noted, one of Mr. Wesson’s allies, Councilmember Huizar was the biggest recipient of these
backroom deals in that his district received a large portion of the Downtown area. The LA Times
noted that high priced projects allowed Councilmember Huizar to “line his pockets” with bribes for
the projects which were located in these new areas. That same article described the redistricting
process in Los Angeles in 2011 which included a redistricting commission with each member
appointed by Councilmember, as the San José Redistricting Commission is also structured. The
Times suggested increasing transparency for 2020. Council-member Huizar was indicted on 34
charges including bribery, mail and wire fraud, extortion, interstate and foreign travel in aid of
racketeering, money laundering, structuring, and obstruction of justice.

6. Prevent interference with the commission’s work: Permit removal of a commissioner by the
appointing elected official for good cause only (e.g. health problems or moving out of San Jose) and
with confirmation via a majority vote of the redistricting commission.


https://www.latimes.com/opinion/la-xpm-2012-feb-17-la-ed-redistricting-20120217-story.html
https://www.latimes.com/local/la-xpm-2012-aug-07-la-me-wesson-redistricting-20120808-story.html
https://www.kcet.org/shows/socal-connected/lawsuit-looms-over-alleged-backroom-deals-0
https://www.citywatchla.com/index.php/cw/los-angeles/13046-koreatown-redistricting-lawsuit-moves-to-front-burner-wesson-on-hotseat
https://law.justia.com/cases/federal/appellate-courts/ca9/15-55478/15-55478-2018-11-19.html
https://law.justia.com/cases/federal/appellate-courts/ca9/15-55478/15-55478-2018-11-19.html
https://www.latimes.com/opinion/story/2020-08-10/op-ed-how-jose-huizars-alleged-crimes-hay-have-been-aided-by-redistricting
https://www.justice.gov/usao-cdca/pr/los-angeles-city-councilman-jose-huizar-charged-34-count-indictment-alleging-wide
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7. Direct city staff to return with options for placing a charter amendment on the 2022 ballot to
create an independent redistricting commission, which would adopt council district boundaries in
all future redistricting cycles. Staff should work with California Common Cause to identify best
practices recommendations and model charter language from other California cities.

With the convening of a Charter Review Commission (CRC) set for next year, redistricting could be
added to the commission workload. Since the CRC was created to look at forms of government in
the City as well as lobbying and other items related to the elected officials, redistricting would not
be too far outside the scope of the CRC.

REDISTRICTING IN OTHER CALIFORNIA CITIES

Sacramento: The Sacramento City Charter was amended by Measure L in November 2016 to form
an independent Redistricting Commission made up entirely of community members to set those
boundaries in a process that is free from special interests, politics and political influence. The
commission, approved by the voters of the City of Sacramento in 2016, will have 13
commissioners. Eight of the commissioners — one from each existing council district — will be
selected from a pool of qualified applicants by the Sacramento Ethics Commission. Then those
eight persons will then select the remaining five commissioners, plus two alternates. This
commission has exclusive authority to redraw council-district boundaries, ensuring that the process
is powered by the people of Sacramento.

d)  Commission members and staff may not communicate with or receive communications
about redistricting matters from anyone except at a public meeting or through the process
established for accepting written public comment. This subsection does not

prohibit: (1) communication between commission members, staff, legal counsel, and
consultants retained by the commission that is otherwise permitted by state and city open
meeting requirements; or (2) commissioners, staff, legal counsel, or consultants from
engaging in public education and outreach, including explaining how the commission
functions and encouraging public participation in the redistricting process.

San Francisco: After the census is completed, the Charter requires the Director of Elections to
determine whether the existing supervisorial districts meet the legal requirements established by
federal, state and local law. If the existing supervisorial districts no longer comply with these legal
requirements, the Charter requires the Board of Supervisors to convene an Elections Task Force to
redraw the supervisorial district lines. The process of redrawing the supervisorial district lines is
known as redistricting.

Los Angeles: There shall be a Redistricting Commission to advise the Council on drawing of
Council district lines. The commission members shall be appointed in the following manner: one by
each Council member except that the Council President shall appoint two members, three by the
Mayor, one by the City Attorney, and one by the Controller. No City officer or employee shall be
eligible to serve on the commission. The Redistricting Commission shall appoint a director and


https://www.cityofsacramento.org/Clerk/Services/Redistricting
http://www.qcode.us/codes/sacramento/view.php?topic=city_of_sacramento_charter-xii-176&frames=on
https://ballotpedia.org/City_of_Sacramento,_California,_Independent_Redistricting_Commission,_Measure_L_(November_2016)
https://sfgov.org/ccsfgsa/redistricting-process
https://assets.ctfassets.net/mla2k9txthv8/6tzC6Ss0N2aMyokIq8eo4u/2de60b0425a87bf570ff7dc28a9629f6/LosAngelesCityCharter.pdf
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other personnel, consistent with budgetary approval, which positions shall be exempt from the civil
service provisions of the Charter.

San Diego: The Redistricting Commission is appointed by a panel of three retired judges who
served in any of the following courts: the Superior Court of the State of California, an appellate
court of the State of California, or a U.S. District Court located within California. Names of the
retired judges willing to serve will be submitted to the City Clerk and drawn at random by the City
Clerk, using procedures for judicial nominees and appointees as set forth in the San Diego
Municipal Code. following established criteria. The Appointing Authority shall attempt to appoint
one commission member from each of the nine Council districts to the extent practicable, given the
other requirements of this Charter Section, and considering the extent of the applicant pool and an
individual’s qualifications to serve. Persons who accept appointment as members of the
commission, at the time of their appointment, shall file a written declaration with the City Clerk
stating that within five years of the commission’s adoption of a final redistricting plan, they will not
seek election to a San Diego City public office. A stated goal is for the commission to make every
reasonable effort to afford maximum public access to its proceedings.

Long Beach: the City Charter of Long Beach was amended by Measure DDD in November 2018 to
form an independent Redistricting Commission selected by the Ethics Commission. If no Ethics
Commission exists they are selected by a panel consisting of one retired judge, one retired
government/law/public policy professor, and one member of a non-profit with a history of good
government reform in the City. If neither of the above options are available, a panel consisting of
the City Clerk, City Attorney, and City Auditor shall make the selections. Long Beach also has the
following provision:

(d) Commission members and staff may not communicate with or receive communications
about redistricting matters from anyone except at a public meeting or through the process
established for accepting written public comment. This subsection does not prohibit: (1)
communication between Commission members, staff, legal counsel, and consultants
retained by the Commission that is otherwise permitted by State and City open meeting
requirements; or (2) commissioners, staff, legal counsel, or consultants from engaging in
public education and outreach, including explaining how the Commission functions and
encouraging public participation in the redistricting process.

Berkeley: On November 8, 2016, Berkeley voters approved Measure W1, amending the City’s Charter
to transfer responsibility for drawing electoral boundaries from the City Council to an Independent
Redistricting Commission (the “Commission”). Composed of thirteen members with broad
community representation, the commission will act as an independent body to engage the public and
adopt an updated map of City Council district boundaries.

Oakland: In November 2014, Oakland approved a ballot measure creating an Independent
Redistricting Commission that will redraw district boundary lines for City Council and School
Board of Directors districts. A three-member Screening Panel will review all applicants that meet
the minimum qualifications. The Screening Panel will recommend a pool of 30 applicants, with at


https://docs.sandiego.gov/citycharter/Article%20II.pdf
https://library.municode.com/ca/long_beach/codes/city_charter?nodeId=CH_ARTXXVCODIRE
https://library.municode.com/ca/long_beach/codes/city_charter?nodeId=CH_ARTXXVCODIRE_S2507PUMEPUCO
https://ballotpedia.org/Long_Beach,_California,_Measure_DDD,_Independent_Redistricting_Commission_(November_2018)
https://www.cityofberkeley.info/redistricting/
https://www.oaklandca.gov/topics/frequently-asked-questions-1
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least two applicants per existing district. The City Clerk will randomly select six names from the list
and those six people will be on the Redistricting Commission. The six members will then select
nine other members (seven voting members and two alternates) to join them on the Redistricting
Commission. At least one member per existing district is required. The selection of the nine
members will be conducted at a public meeting.

Chula Vista: Four members of the Redistricting Commissioners are appointed by the Charter
Review Commission with the assistance of the City Clerk to provide a random selection of qualified
applicants. The remaining members are selected by the four randomly selected members. The
members of the Charter Review Commission shall not communicate with any member of the City
Council, or their representatives, about any matter related to the nomination process or the
applicants, prior to the swearing in of the four members.

Modesto: The commission consists of nine (9) qualified electors residing within the City and shall
be appointed by the City Council pursuant to the provisions below: (A) Strong consideration shall
be given to composing the commission of: (i) a retired Stanislaus County judge as chairperson; (ii)
one (1) member from a bona fide local taxpayer's association with tax-exempt status under the
relevant provisions of the Internal Revenue Code; (iii) one (1) member from a bona fide local
nonpartisan political organization, with tax-exempt status under Section 501(c)(3) of the Internal
Revenue Code, dedicated to encouraging informed and active participation in government; (iv) one
(1) member from a bona fide local civil rights organization with tax-exempt status under Section
501(c)(3) of the Internal Revenue Code; (v) one (1) member from a former Civil Grand Jury who
has served in that role within the previous five (5) years; (vi) additional members who have
demonstrated civic involvement and a capacity to serve in an honest, independent, and impartial
fashion, while upholding public confidence in the integrity of the redistricting process.

WHO IS COMMON CAUSE?

Common Cause is watchdog group formed in 1970 by John W. Gardner, former Secretary of
Health, Education, and Welfare in the Johnson administration, and chair of the National Urban
Coalition as the People’s Lobby. (Common Cause website) Their Mission Statement is “Common
Cause is a nonpartisan, grassroots organization dedicated to upholding the core values of American
democracy. We work to create open, honest, and accountable government that serves the public
interest; promote equal rights, opportunity, and representation for all; and empower all people to
make their voices heard in the political process.” (Common Cause website)

Capital Research Center’s Influence Watch website (a conservative/libertarian non-profit) states that
Common Cause is a “progressive advocacy group focusing on campaign finance law, so-called ‘fair
redistricting,” and general liberal policy.” Mediabiasfactcheck.com states Common Cause has a
“left-center bias” but also noted “the information found on Common Cause is factually sourced to
credible sources and minimal loaded words are used.”



https://chulavista.municipal.codes/CVMC/2.51.010
https://chulavista.municipal.codes/CVMC/1.04.010__7dbfb556d923f3ea941d67578786f52b
https://chulavista.municipal.codes/CVMC/1.04.010__7dbfb556d923f3ea941d67578786f52b
https://library.municode.com/ca/modesto/codes/code_of_ordinances?nodeId=CHTR_ARTVTHELOF_S501MEEL
https://library.municode.com/ca/modesto/codes/code_of_ordinances?nodeId=CHTR_ARTVTHELOF_S501MEEL
https://library.municode.com/ca/modesto/codes/code_of_ordinances?nodeId=CHTR_ARTVTHELOF_S501MEEL
https://library.municode.com/ca/modesto/codes/code_of_ordinances?nodeId=CHTR_ARTVTHELOF_S501MEEL
https://www.commoncause.org/california/about-us/
https://www.commoncause.org/california/about-us/
https://www.influencewatch.org/non-profit/common-cause/
https://mediabiasfactcheck.com/common-cause/
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In California, Common Cause states it is “dedicated to building a democracy that includes everyone.
We work on voting rights, redistricting reform, government transparency, and money in politics to
end structural inequities in our state and local democracies and to create governments at all levels
that are accountable to and reflective of California's communities.”

The core campaigns for California Common Cause are:

e FEthics & Accountability

e Money & Influence

e Gerrymandering & Representation

e Voting & Elections

e Media & Democracy

e Constitution, Courts, & Other Democracy Issues

California Common Cause has published a list of their redistricting principles.

Sl B AN  ad  e

10.

Full and accurate counts of all communities;

Improved Census outreach and data collection;

Elimination of prison gerrymandering;

Protection of racial minorities;

Strong consideration of communities of interest;

Open and accessible meetings of decision-makers;

Outreach to communities and access to redistricting tools to allow meaningful participation;
Decision-makers who reflect the diversity of the population being redistricted and disclosure of
potential conflicts of interest;

Clear and evenly applied rules for disclosure of relationships between decision-makers and non-
decision-making participants; and

Access to information about any non-public discussions of redistricting between decision-
makers.

Endorsing organizations include:

Advancement Project

American Civil Liberties Union (ACLU)

Asian American Legal Defense and Education Fund (AALDEF)
Asian Americans Advancing Justice (AAJC)

Brennan Center for Justice

Campaign Legal Center

CHANGE Illinois

Common Cause

Demos

Lawyers’ Committee for Civil Rights Under Law


https://www.commoncause.org/our-work/
https://www.commoncause.org/redistricting-principles-for-a-more-perfect-union/
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Lawyers’ Committee for Civil Rights of the San Francisco Bay Area
Latino Justice PRLDEF

Mexican American Legal Defense and Educational Fund (MALDEF)
NAACP LDF

NALEO Educational Fund

Prison Policy Initiative

Sierra Club

Southern Coalition for Social Justice

The State Advisory Board for California Common Cause is:

Mindy Romero, chair. Ms. Romero is the founder and director of the California Civic
Engagement Project (CCEP). She currently serves as President of the Board of Mutual
Housing California, and is a member of the Social Service Commission for the City of
Davis. Romero is a political sociologist and holds a Ph.D. in Sociology from UC Davis. Her
scholarly work focuses on the intersection of political behavior and race/ethnicity/age.

Dr. Sam Blakeslee, Vice-Chair. Dr. Blakeslee is a former Assemblymember and State
Senator and founded the Institute for Advanced Technology and Public Policy at Cal Poly
San Luis Obispo. In 2016 Sam served as co-proponent with Charles Munger Jr. to pass
Proposition 54, a Constitutional Amendment that brought transparency to the CA State
Legislature.

Brian Brennan is Senior Vice President at the Silicon Valley Leadership Group. Brian has a
Ph.D. in comparative government from the University of Oxford, where he studied electoral
accountability in California’s special districts, and related degrees from Princeton and
Stanford.

Mary Elizabeth Hanna-Weir is a senior attorney at the U.S. Department of Education, Office
of Civil Rights and currently serves on the board on the American Constitution Society and
Lutheran Outdoor Ministries of Northern CA.

Norman Kline is the CEO and founder of LibraryWorld, Inc., an Internet library automation
company. He has formally served on the San Jose Planning Commission, Chair of the
Valley Medical Center Foundation, Board Member on the Silicon Valley Leadership Group
Foundation, Board member on the Guadalupe River Park Conservancy, Council and as
Mayor of the City of Saratoga and Chair of the City of Santa Clara Planning Commission.
Zabrae Valentine. Since 2016, Ms. Valentine has convened and facilitated the Economic
Mobility Collaborative, a multi-partisan group of policy and political leaders who believe
current barriers to economic security in CA present a critical threat to the state’s future both
economically and socially, and who want to accelerate change that enables all Californians
to be secure, feel valued, and thrive. She serves on the Oakland Go Public Schools Advisory
Board.

Gary Ferdman. Along with his wife, Myriam Miedzien, Mr. Ferdman founded Monumental
Women, creators of the first state of real women in New York’s Central Park. Additionally,
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He founded Business Leaders for Sensible Priorities/TrueMajority with Ben Cohen of Ben
& Jerry’s. Mr. Ferdman served on the boards of The Shalom Center, Morningside Center for
Teaching Social Responsibility, Nuclear Information and Resource Service, Peace Action
and Prepare Tomorrow’s Parents, and volunteers with the California Women’s Museum.

e Hinnaneh Qazi s an analyst at the California Department of Finance. Prior to her work at the
Department of Finance, Ms. Qazi served as a consultant for the California Health in All
Policies Task Force, analyzing racial and gender pay inequities across the state’s civil
service workforce. Hinnaneh also previously worked for the Berkeley Institute for the
Future of Young Americans, where she conducted research exploring the rise of anxiety
disorder among young adults.

e James Woodson is the Policy and Strategic Projects Manager at California Calls Education
Fund. He manages California Calls’ work around the 2020 census, redistricting, and the
Voters Choice Act. He is a member of the Secretary of State’s VCA Task Force as well as
the Voters Choice Los Angeles Steering Committee. He is also on the leadership team of the
Black Census and Redistricting Hub. James served in a variety of capacities within the
Democratic National Committee, the NJ Democratic State Committee, Obama For America,
and the NJ Health Care for America Now campaign. James is a licensed attorney in the
states of New Jersey and New York. He served as co-Counsel for the New Jersey
Congressional Redistricting Commission in 2012. In addition, James was the Founding
Director of the Friendship Development Corporation.

Full biographies of the State Advisory Board for California Common Cause can be found on their
website.

The Common Cause Executive Director is Jonathan Mehta Stein. Mr. Stein became the Executive
Director of California Common Cause on May 1, 2020, after 10 years on the California Common
Cause Board of Directors and four years as Board Chair. Jonathan previously spent four years as the
head of the Voting Rights & Census Program at Asian Americans Advancing Justice — Asian Law
Caucus. His work at AAAJ-ALC included California’s passage of the strongest state-level law in
the nation ensuring language access in voting, multiple appellate litigation wins that expanded
access to democracy for communities of color, five poll monitoring programs including the nation’s
largest in November 2016, and several community organizing campaigns that won better election
systems at the local level for historically disenfranchised communities.

The Common Cause Organizer working in the Silicon Valley is Helen Grieco. Ms. Grieco was the
founder BRAVE People and is a former executive director of the California National Organization
for Women. She leads educational events, lobbying campaigns and actions to address campaign
finance reform, government accountability, voting rights/reform, redistricting, media reform, fair
elections campaigns, legislation and ballot initiatives.

Additional resources reviewed but not quoted above:


https://www.commoncause.org/california/about-us/state-advisory-board/
https://www.commoncause.org/people/jonathan-mehta-stein/
https://www.commoncause.org/people/helen-grieco/
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e William and Mary Law Review, Redistricting and Transparency
https://scholarship.law.wm.edu/cgi/viewcontent.cgi?article=3753 &context=wmlr

e League of Women Voters, When People Draw the Lines.
https://cavotes.org/sites/default/files/jobs/RedistrictingCommission%20Report6122013.pdf



https://scholarship.law.wm.edu/cgi/viewcontent.cgi?article=3753&context=wmlr
https://cavotes.org/sites/default/files/jobs/RedistrictingCommission%20Report6122013.pdf
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SAN JOSE Memorandum

CAPITAL OF SILICON VALLEY

TO: CITY COUNCIL FROM: Mayor Sam Liccardo
SUBJECT: REDISTRICTING DATE: October 9, 2020
COMMISSION

APPROVED: ? Zf DATE: October 9, 2020

RECOMMENDATIONS

1. Accept the City Clerk’s recommendations; and

2. Adopt the reforms recommended by California Common Cause to maximize the
diversity, openness and effectiveness of San José’s Redistricting Commission process as
detailed below.

BACKGROUND

San José can do more to ensure its redistricting commission is independent, fair, diverse,
transparent, and filled with qualified commissioners. California Common Cause has both
studied and advocated for best practices in redistricting across the state, and | propose that we
adopt their recommendations for San José, including a ban on ex parte communications by
commission members.

Recommendations for the Application Process:

1. Hold an open application process: Let all San José residents apply to serve on the
commission. Construct an open and public process that makes applicants’ applications — their
resumes and answers to short essay questions — known to the public. Create a website where
members of the public can submit public comment on applications. Require councilmembers
to appoint someone from the pool of people who apply from their district.

e CA Common Cause can provide useful examples of applications from other city and
county redistricting commissions and consult on designing the application process.

2. Eliminate conflicts of interest: Prohibit the appointment of an elected official's family
members, employees, current or past campaign staffers, or current or past campaign



consultants; current and past candidates and officeholders; registered city lobbyists; and
major campaign donors (e.g. $500+).

e CA Common Cause can provide disqualifying conflict of interest criteria from
other redistricting commissions. Disqualifying conflict of interest criteria of this
kind are used by the state commission and commissions in many cities and
counties, including Menlo Park, Oakland, Los Angeles County, and San Diego
County.

Ensure diversity on the commission: Require elected officials to make their appointments
"provisional™ and public for a two-week period, so the City Clerk or City Attorney can
provide an evaluation of whether the proposed appointees as a whole would compose a
commission that is in fact racially/ethnically representative of the City. Require that the final
appointments be made together at a noticed council meeting so that councilmembers can
deliberate and make adjustments as needed to ensure diversity.

Enable public input on commissioner selections before they are final: Permit the public
to comment on the proposed commissioners during this provisional period.

Recommendations for the Commission, Post-Selection:

5.

Ban closed-door, backroom communications: Increase independence and public trust by
prohibiting commissioners from having ex parte communications on redistricting. Such bans
have been adopted by the state commission and by several large cities in California, such as
Long Beach and Sacramento. Adopt the provisions for California’s Citizens Redistricting
Commission in state code section 8253.a3, which states: “Commission members and staff
may not communicate with or receive communications about redistricting matters from
anyone outside of a public hearing. This paragraph does not prohibit communication
between commission members, staff, legal counsel and consultants retained by the
commission.” Require all communication with commissioners concerning redistricting from
elected officials to be made orally during public comment at a commission meeting or in
written comment submitted to the commission and published online.

Prevent interference with the commission’s work: Permit removal of a commissioner by
the appointing elected official for good cause only (e.g. health problems or moving out of
San Jose) and with confirmation via a majority vote of the redistricting commission.

Direct city staff to return with options for placing a charter amendment on the

2022 ballot to create an independent redistricting commission, which would adopt council
district boundaries in all future redistricting cycles. Staff should work with California
Common Cause to identify best practices recommendations and model charter language from
other California cities.

These changes will ensure San José’s redistricting process enjoys greater community
involvement, more trust from the public and fairer results.
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TO: HONORABLE MAYOR AND FROM: Councilmember Jimenez
CITY COUNCIL Councilmember Peralez
Councilmember Carrasco
Councilmember Esparza
Councilmember Arenas

SUBJECT: SEE BELOW DATE: 10/21/2020

Approved Sergio-Jumenesz Roul Perales Date: 10/21/2020
Magdalena Cawvasco- Maya Esparzon Sylviav Arenas

SUBJECT: REDISTRICTING COMMISSION

RECOMMENDATION

1. Accept the City Clerk’s recommendations.

2. Refer Redistricting Commission changes to the San José Board of Fair Campaign and
Political Practices to evaluate and bring back to Council for consideration before final
appointment of commissioners. The Commission should consider holding a special
meeting in November to evaluate reforms. Reforms should include prohibiting
communication between Commissioners and the Mayor/Councilmembers, as well as
candidates for those offices, campaign staff, and their spouses, as well as providing for
strict disclosure requirements of all communications between Commissioners and outside
parties to ensure transparency. Reforms should ensure:

a. Increase community participation and communication with historically underserved
and underrepresented communities through extensive and effective community
engagement, based on best practices:

i. Meetings in each Council District -- per Brennan Center for Justice and
consistent with the 2010 San José Redistricting process.

ii. Multiple meetings in all 3 common languages: Spanish, Vietnamese, English.

iii. Extensive and effective noticing for the public -- including ensuring that
notices are placed in newspapers of record -- per Brennan Center for Justice

iv. Include Vietnamese, Spanish, and English papers for language specific
meetings.

v. Hold an additional public hearing on the subject of redistricting principles
proposed in today's action.



vi. Provide free childcare options for those who need it to participate in public
hearings — when possible under public health guidelines.
vii. Allow sufficient time after public hearings to incorporate feedback.

b. Serve the City Charter’s stated goal under Article 403 that “The membership of the
Commission shall be representative of the ethnic make-up of the City at large, to the
extent practicable” and ensure sufficient resources to meet Council direction and best
practices:

i. Direct the City Clerk to produce a budget and plan to address these
community needs -- including staffing and consulting needs.

ii. Direct the City Manager's Office to bring forward sufficient funding in the
Mid-Year budget, for Council approval.

3. Provide an open and accessible website with key information available to the public --
including: listing commissioners, data used, and access to data. Hearing notices,
recordings, transcripts, and lives stream links.

4. Reaffirm and clarify equity principles in Redistricting Commission criteria list:

a. Direct the City Attorney to submit an amicus brief in ongoing litigation to prevent
the Trump Administration from excluding undocumented community members
from census data that will form the basis of redistricting data.

b. Direct the Redistricting Commission to:

i. Create Districts that provide racial minorities with an equal opportunity to
participate in the political process, and that do not dilute or diminish their
ability to elect candidates of choice whether alone or in coalitions with others
-- per Brennan Center for Justice.

ii. Educate Commission members on the importance of avoiding proposed maps
that would result in "stacking"”, "cracking", or "packing" communities of color
and thereby reducing their voice in municipal governance

BACKGROUND

Each decade, we undertake the monumentally important process of redistricting in our City. This
process is crucial to ensuring fair and representative Council Districts so our communities have
equitable representation in our city government. This process can have significant impacts to the
power of the vote in our diverse communities. As we confront locally the ramifications of the
largest national movement for racial justice since the Civil Rights Movement of the 1960s, as
well as the severe and disparate impacts of a global pandemic and economic crisis, we believe it
is our responsibility to ensure that our redistricting process be as inclusive as possible. As
President Trump and his allies nationally attempt to undermine the votes and voices of so many
of our communities, we must combat this through community engagement and ensuring that the
voices of our community are heard.

Timing



We share the Mayor’s desire to see a redistricting commission that is independent, fair, diverse,
transparent, and filled with qualified commissioners. However, we are deeply concerned that the
Mayor has brought forward a broad swath of recommended changes to our redistricting process
at the last minute, only weeks away from an election, and without time for staff analysis or
significant community engagement. The redistricting process is a critically important foundation
for our local democracy that will profound impacts on our communities for the next decade, and
as such it is imperative that we have time to carefully consider proposed changes, and that
residents have the opportunity for engagement in this process. Just a few months ago the Council
voted unanimously to refer another set of potential changes to our city government structure to a
public and transparent process.

Per the City Charter, the deadline to appoint Commissioners for the Redistricting Commission is
February 1, 2021. This allows sufficient time for recommendations to be evaluated by our City’s
Board of Fair Campaign and Political Practices at a special meeting in November or their next
scheduled meeting on December 9, 2020, and brought to Council before our final commission
appointments. Furthermore, due to the extended timeline under SB 970 and AB 1276, which
moved the 2022 Primary Election to June 7, 2022, and the deadline for Council approval and
completion of redistricting is December 15, 2021. Currently the deadline for the federal
government to deliver the 2020 Census data to the states is April 1, 2021, and the deadline for
Commission to submit its findings to Council is 120 days following its appointment, but this
deadline may change subject to voter approval of Measure G, which will allow council to
establish the Commission’s deadline.

The current timeline does not warrant rushing through extensive reforms with little or no input
from the Board of Fair Campaign and Political Practices, from City staff, and from our
community, and we believe that any good faith effort at reform requires us to recognize this.

What problems are we trying to solve with this set of reforms? All of our commissions, including
the Redistricting Commission, are subject to a wide variety of local and state laws to ensure
accountability and transparency, including the state Brown Act, the California Public Records
Act, the Political Reform Act, and Council Policy 0-15: The Code of Ethics. We have had
substantive discussions at Council over the past few months around the Planning Commission, as
well as the redistricting process itself, and during neither of these discussions were these
concerns raised. Why now and only for this commission?

We are deeply concerned with the impact the Mayor’s proposal for an independent commission
will have on our communities of color. The Mayor’s memo recommends adopting provisions
from the California Citizens Redistricting Commission as well as the City of Long Beach’s
independent redistricting process. It is important to note that these commissions themselves are
deeply flawed. The California Citizens Redistricting Commission has suffered from a significant
underrepresentation of Latinos, with only 21.4% in 2010 and 28.6% in 2020, despite Latinos
making up nearly 40% of the state’s population. Furthermore, the City of Long Beach’s
application process produced only 29 Latino applicants out of 159 total applicants in a City with
40% Latino population. We believe it is dangerous to hold up this model as an ideal example of



how to conduct redistricting in an equitable and inclusive manner being that this model has
produced underrepresentation of the Latino communities.

The sweeping changes to our redistricting process must be discussed, developed, and vetted by
the community in a public setting. These changes must not be piecemealed together, as such is
recommended in the Mayor’s proposal, to avoid unintended consequences as seen in the
California Citizens Redistricting Commission and City of Long Beach.

California Common Cause and City of Los Angeles

We appreciate the work of California Common Cause around the state and specifically in the
City of Los Angeles to better the democratic process. The City of Los Angeles has a long-
standing history of controversy related to the redistricting process with the most recent lawsuit
stemming from the redistricting that occurred following the 2010 census. The recommendations
brought forth in a letter to the City of Los Angeles from California Common Cause and other
organizations, many of which are the same recommendations brought forth in the Mayor’s
memo, address some of the issue the City of Los Angeles faces in their redistricting process.

However, the desired outcome of this letter is to promote public trust and encourage greater
public participation. These desired outcomes cannot be achieved without input from the public
throughout the process including the very changes the Mayor is proposing.

History

As discussed in the City Clerk’s Memo, the 2000 Redistricting Commission established ten
criteria to guide the Redistricting process, which were also used by the 2010 Commission. Those
criteria are as follows:

1. Comply with all applicable laws, including the avoidance of gerrymandering.
2. Equalize the population count in each District within 10%.

3. Where boundaries meet charter requirements, maintain continuity of existing Council Districts
as much as possible.

4. Minimize the dilution of votes, and avoid the fragmentation or the over compaction of ethnic
communities.

5. Maintain cohesive neighborhoods within Districts and, where possible, keep neighborhood
associations within a single District.

6. Avoid unseating current City Council members.

7. To the extent possible, recognize the importance of parks and public facilities in Districts.
8. Where possible, do not divide school districts between separate Council Districts.

9. To the extent possible, provide income diversity within Districts.

10. Strive to balance District interests with City-wide interests, but not at the expense or
exclusion of individual Districts.



The 2010-2011 Commission held 15 meetings, including 10 public hearings, with one hearing in
each Council District, significantly beyond what is currently required by either state law or the
City Charter. The 2010 Redistricting Commission sought to minimize population transfer
between districts, which meant adhering to the maximum allowable population variance of 10%.
The commission advised that a future Council may wish to stipulate if there is a different
(smaller) preferred variance, but noted this would necessitate greater population transfers
between districts.

The Redistricting Commission also reaffirmed a prior recommendation from the 2000
Redistricting Commission to consider a Charter Amendment changing the 120 day timeline from
the appointment of the Commission to the delivery of census data to the states by the federal
government, noting the challenge of a significant portion of the 120 days falling before the
census data was available in March.

Equity

The history of discrimination here in San José, and what it really means to strive for equity as a
City, is a topic that this Council has confronted before, through two study sessions, and
numerous robust Council debates. But it is a topic we return to again and again because of its
profound impacts on our communities today. From the decades of redlining policies that created
segregated communities, particularly in East and South Central San José, to an at-large system of
representation that resulted in just two minority councilmembers between 1953 and 1978, San
José has a long history of systemic discrimination that has shaped our communities today, and
drastically curbed the voices of minorities in our political process.

Between 1916 and 1973, San Joseé also held isolated, off-year elections. These elections
schedules were often put in place in part to discourage participation from lower-class ethnic
voters. Voter turnout in San José’s last isolated election in 1973 was only 16%, which jumped to
60% with the first concurrent election in 1974.1 Today our precincts with the lowest voter
participation continue to be overwhelmingly in formerly redlined, low-income communities of
color.?

Given the long, indisputable shadow that discrimination has cast over our communities and our
local political processes, we believe it is absolutely imperative that any recommended reforms to
our redistricting process focus twofold on increasing community participation and input, while
advancing the City Charter’s stipulation that “The membership of the Commission shall be
representative of the ethnic make-up of the City at large, to the extent practicable.”

Ex Parte Communications

We emphatically oppose any attempt to stifle community engagement and input, and we are
particularly concerned with the proposed ban on ex parte communications, which will severely

! Christensen, Terry, and Hogen-Esch, Tom. Local Politics: A Practical Guide to Governing at the Grass Roots.
2006. M.E. Sharpe. Pg. 215

2 https://www.siliconvalleycf.org/sites/default/files/documents/grantmaking/voter-outreach-neighborhood-
profiles.pdf




hinder the ability of neighborhoods, community organizations, and residents to communicate
substantively with the members of the commission.

According to the California Local Redistricting Project, a ban on ex parte communication does
promote redistricting in full view of the public, however, it also may impede commissioners
from having conversations with community leaders or attending neighborhood meetings that
might improve their understanding of community boundaries®.

As stated in the City of San José City Charter, in any redistricting, the Council shall make the
Districts as nearly equal in population as may be practicable, and may, in establishing the
boundaries of the Districts, give consideration to (a) natural boundaries, street lines and/or City
boundaries; (b) geography; (c) cohesiveness, contiguity, integrity and compactness of territory;
and (d) community of interests within each District.

Given the mandate in the City’s Charter to give consideration not to split communities of
interest, we must not limit the information a redistricting commissioner can receive by banning
the ability to contact our neighborhood associations or community leaders to understand the
boundaries of our communities of interest.

We cannot expect a commissioner from Almaden Valley or Willow Glen to understand the
boundaries of a communities of interest such as the Washington community, Welch Park
community, or Owsley community.

With the understanding of this issue, very few cities outright ban ex parte communication. While
the Mayor’s memo cites Long Beach and Sacramento as cities that prohibit ex parte
communication, cities and counties such as San Francisco, Oakland, Los Angeles County, City
of Los Angeles, San Diego County, and Menlo Park do not prohibit ex parte communication.
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Communities of interest are often the communities that are underrepresented, underserved, and
have limited participation in our public meetings due to a number of challenges including the
current challenge of a digital divide creating barriers to access online public meetings. With
limited participation from our communities of interest, the commission will not have the
information needed to ensure compliance with our City Charter. Understanding the importance
of the redistricting process, we must not rely on luck or happenstance to ensure our communities
of interest are not split.

Furthermore, the current proposal to ban ex parte communication expands the power of the
Redistricting Commission’s Chair, who is appointed by the Mayor. By restricting public
communication to the public comment of meetings themselves, the ban empowers the Chair of

3 Heidorn, Nicolas. California Local Redistricting Commissions. 2017. California Redistricting Project.




the commission to potentially shut down meaningful debate or silence criticism. This issue is
further compounded being the Redistricting Commission will only hold three public meetings in
this redistricting process. This certainly doesn’t promote a fair, diverse, and transparent
redistricting process.

CONCLUSION

Public trust is built upon seeking input from the community and implementing this input in the
decision-making process. Bypassing committees of appointed community members whose role is
to discuss, seek public input, and recommend council action is not only delegitimizing our
committees, but harming the public’s trust in our government.

The process of Redistricting provides a crucial once-in a decade opportunity for us to ensure a
more equitable representation for our communities in their city government. This is not a process
to be taken lightly, and definitely not something to be rushed haphazardly. Any reforms must be
vetted through the San José Board of Fair Campaign and Political Practices. These reforms must
focus on increasing community engagement and input, while ensuring a fair and transparent
process that we can all agree upon.

The signers of this memorandum have not had, and will not have, any private conversation with
any other member of the City Council, or that member’s staff, concerning any action discussed in
the memorandum, and that each signer's staff members have not had, and have been instructed
not to have, any such conversation with any other member of the City Council or that member's
staff.
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