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RESOLUTION NO.

A RESOLUTION OF THE COUNCIL OF THE CITY OF
SAN JOSE SUMMARILY VACATING THE PUBLIC
EASEMENTS FOR LIGHT AND AIR LOCATED WITHIN
TRACT 930

WHEREAS, Chapter 4 of Part 3 of Division 9 of the Streets and Highways Code of the
State of California authorizes the City Council to summarily vacate a public service
easement if the City Council determines that it is excess and there are no other public
facilities located within the easement, and there are no in-place public utility facilities

that are in use and would be affected by the vacation; and

WHEREAS, the City Council intends to summarily vacate all of the public easements for
light and air dedicated on that certain map entitled Tract No. 930, Cherry Woods, Unit
No. 4 (“Subject Property”) constituting:

ALL THAT REAL PROPERTY SITUATE IN THE CITY OF SAN JOSE, COUNTY OF
SANTA CLARA, STATE OF CALIFORNIA, BEING A PORTION OF THAT CERTAIN
MAP ENTITLED TRACT NO. 930 CHERRY WOODS UNIT NO. 4, RECORDED

ON APRIL 22, 1952, IN BOOK 36 OF MAPS AT PAGE 40, RECORDS OF SANTA
CLARA COUNTY, AND BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS:

THOSE CERTAIN AREAS DEDICATED AS PUBLIC USE EASEMENTS FOR LIGHT
AND AIR ON OR OVER THOSE CERTAIN STRIPS OF LAND LYING BETWEEN THE
LINES OF THE STREET AND THE LINES EACH DESIGNATED AS “BUILDING SET-
BACK LINE” (B.S.B.L.) AS SHOWN UPON SAID MAP WITHIN TRACT NO. 930.

WHEREAS, attached to this Resolution as Exhibit “A” and incorporated herein is a map
approved by the Director of the Department of Public Works on May 19, 2020 entitled
“‘MAP TO ACCOMPANY THE LEGAL DESCRIPTION FOR VACATION OF SETBACK
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EASEMENTS WITHIN THE ENTIRE TRACT NO. 930" showing the Subject Property;
and

WHEREAS, attached to this Resolution as Exhibit “B” and incorporated herein is a copy
of the report, dated May 17, 2020 that the Director of the Department of Public Works
submitted to the City Council setting forth the facts justifying the summary vacation of

the Subject Property (hereinafter “Report”);

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF
SAN JOSE:

SECTION 1. The City Council hereby adopts the Report and, based upon the Report

and all other evidence submitted, makes the following findings:

A. The proposed vacation is in conjunction with the application of Richard and
Katherine Brockway for the vacation of the 25-foot front setback easement on
their property, which is Lot 70 of Tract No. 930; and

B. The applicable setbacks for Lot 70 and all other lots within Tract No. 930 shall be
regulated through the City of San José’s Municipal Code; and

C. Government Code Section 65402 does not apply to this vacation; and

D. There are other public service easements located within Tract No. 930

that shall remain and are not proposed for vacation.

SECTION 2. The City Council makes the following conclusions based on the above
findings:
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A. The Subject Property is excess; and

B. The proposed vacation is consistent with the City’s General Plan; and

C. All public easements other than those for light and air within Tract No. 930 are

not vacated pursuant to this action.

SECTION 3. Based on the above stated findings and conclusions, the City Council
hereby vacates the public easements for light and air located within the Subject
Property.

SECTION 4. The City Clerk is hereby directed to record a certified copy of this
Resolution, including the exhibits hereto, with the Office of the Recorder for the County

of Santa Clara.

SECTION 5. From and after the date this Resolution is recorded, the Subject Property
will no longer constitute public service easements for light and air.
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ADOPTED this day of , 2020, by the following vote:

AYES:

NOES:

ABSENT:

DISQUALIFIED:
SAM LICCARDO
Mayor

ATTEST:

TONI J. TABER, CMC
City Clerk
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EXHIBIT A

MAP

TO ACCOMPANY THE LEGAL DESCRIPTION FOR VACATION
OF SETBACK EASEMENTS WITHIN THE ENTIRE TRACT NO. 930

W AREA TO BE VACATED

BOUNDARY OF TRACT NO. 930

FILED WITH THE CITY COUNCIL OF THE CITY OF SAN JOSE THIS DAY OF
, AND APPROVED BY SAID CITY COUNCIL THIS DAY OF
BY RESOLUTION NUMBER

CITY CLERK, CITY OF SAN JOSE

W APPROVED THIS I"{""w DAY OF MAY 2010
{WMATT CANO &

DIRECTOR OF PUBLIC WORKS,
CITY OF SAN JOSE
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EXHIBIT A-1: TRACT MAP NO. 930
EXHIBIT B-1: ASSESSOR PARCEL NUMBERS FOR TRACT NO. 930
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OWNERS CERTIFICATE

We hereby certiy that we are the owners of or have some right, Fitle or infer-
est in and 70 1he real properly included within the subdivision shown upon
Phis map, and *hat we are he anly persons Whase consents are mecessery
topass clear #iHe Fo soid property, and we consent fo the making of seid map
and subdivision as shown within the blue border lines and hereby dedicate
Yo public use Patic Drive and @ portion of Hurst Avepuwe o5 indicated
except as speclfically reserved below.

Wealss barety gedicare forpusic use th of vy of land designated o3
S Reservation,” being one Foot in width olong fhe Southerly line of Hurst
Averue, reserved excl .W(@ Tor phe omners o 1o 59 S subdiision
unti/ an addrtional srrp of land For the extension of Hurst Avenve
is aecepted by the Boord of Supervisors of Sonts flara County.

We also hereby dedicalte forpublic use sasement's For public utilities
under; on or oper #hase cortaln Strijes of'land lying between the rear

M i ide Lines of /o7 and the inés each designated os " Fublic
Uity Easement Lme " RUEL) ond o/so dedizate the "Anchor inz-
epls (4.6) as shown on said map within Said subdivision, su
strips of lond fo be kept opern and Free of buldings or ..w‘n/(/arf:
oF'any kind.

We ol50 hereby dedicare Forpublic use easements for light and ai
amorover those certain stries of'land lying betweenthe [ines of e,
streer gnd the lings each desigrared a3 Suilding Ser-Back Line”
B56L) a5 showr omn said map w/rhinsald su. ,{d/y/.!/aﬂ, swis strjps
o7 lond Fo be kept apern arnd f)‘(l f'ram buildings or structares
orany #in, 2 ystemns and
appurienances thoree.

(%Wf INSURANCE COMPANY; o corporation, as Owner:

Geo. B. Myren, Mswayer, 5anJoseBranch  BM.Blanchard, Assistant Secretary

STATE OF CALIFORNIA
COUNTY OF SANTA CLARA

Op #ys LTZ day of Aoeie /952, before me _darres V. Secer _a Notary
Public in and for Fhe County of Sants (lara, State of Colifornia residing therein,
Sly commissioned and sworn, personally appeared Geo.5.Myren known o me 1o be
4 tanager oF the Son Jose Branch and BM. Blenchard, known Fome fobe the
Assistanf Secrefary o california /’mf';r//e Insurance lompany, the corporat-
‘an that e;(eﬂ/f!d Fhe within
Codiesiamed, vt ont 50 106 o 06 the prsons who execured Fhe same on
Genarr oF vhe conperation Yherern nomed ond Phey ackrowledged 1o me that
such corporation execured rthe some os .wn(

IN WITNESS WHEREOF, | hrave hereants s vaond and aﬁ‘“xmm, ofteial
seol the day and yearin Mis cerlificote f/r,sf S bove witren

Norirg, 7
My Commission A’A’Z s Clora, [iTate of CalFornia

BASIS_OF BEARINGS

The bearing N. 78°45 00E. of the Southerly line of Lofs 35and 36 as shown on
the map of Tract No.5%), Cherry Woods, Uni No.l recerded Septembers, 1948, 1
Book 20 of Maps af Fage 28, Uicial Records of Sapta Clara County, (otifornia,
was taken as the Basis o Bearings shown on this map.

55,

LEGEND
The blue border indicates the boundories of #he land subdivided by Fhis map.
A distonces and dimensions are in Feet and decimals thereof.

—o— /ronFjpe set

Jron Pipe Found

AL = 2020 Apchor Lasement

PUEL, = Public Ulility Easement Line

B58L= Bulding Sel-Back Line

TRACT  NO. 930

CHERRY WOODS
UNIT  NO. 4

A PORTION OF LOTS 4 & 5 OF THE HICKS PARTITION
SANTA CLARA COUNTY, CALIF.
60" JANUARY , 1952

JAMES 8 WATERS CiviL ENGINEERS
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ENGINEER'S CERTIFICATE

7, Leo W.Ruth, do hereby certify that | am a Registered Gl Engineer of
14¢ State of Calirornie, thet s map consisting of Hhis onel) shestcorrectly
represents a survey made under my supervision in Japuary, 1952, *hat
Fhe survey /s frue and complete s shown; that oll monuments of the Kinds
shown Fhereon actually exist and that ther positions are correctly J
shown and that said monuments are sufficient fo enable the Jyr/(y fo

be refraced.

7
Certificate No. 7147

Dated A pril 2.

CoUNTY f/VG/AE[/KY CERTIFICATE

7 heredy cer war | have exomined the within Final map of Tract Mo. 330,
chonsy B Dk B4, et the i iion, hown heveins & subotonfiatly
the same o5 /7 appeared on the tentative map the e

L that @l the ons of the 2 Map Act and any

tocal ordlinance applicable of the fime of aporoval of fhe tentative map
have been complied with, and that | am satisfied that said map /s
technically correct.

ROBERT B. CHANDLER, County Engincer;
Sgnta Clara County, California

Dated Apcil 952

CLERK OF THE BOARD OF SUPERVISORS  CERTIFICATE

1/ s ordered that the map of Tract No.930, CherryWoods, Uit No.4, be
and the same is hereby approved; #hot the portions of Fatio Drive ard
Harst Avenue a3 shomn apon sald map apd therein offbred for dedscation
be and the somed hereby not accepted For the purpose For which the
same are of¥ered For dedication.

The clerk of this Board is directed o endorse upon the face of'said map a4
cony of this order, authenticated by the seal of the Boord of Supervisors.

Thiredy cortity that the fureqaing order e aopted by Hic Board of Super:
visers @t @ meeting of said Board hel #&(

£ 7. Me GEHEE, County Clerk # Ex~
an¥tcis clerd of he Board of Super-
visors of the County of Santa (lare,
State of Colifornia.

Deputy

COUNTY RECORDERS CERTIFICATE

ene _TZ2206 ek
Accepted rFor record and recorded in 50” J6 af'M gps af page O

I, the oice of the County Recorder of fhe county ' ta e ﬂw

22 day oF. ri /" 1957 of £:22 L.

CHAS. A PAYNE, County Recorder
Somta Clara lounty, Colifornia

Gy,
& %,,w,
NOTE

Right of Way granted to Son Jose Weter Works as recorded in Book 2293.
£5e 0 456, Ofical Record's of Santy Clara Counly, (olifornia /s contained
%hin the limits of Potio Drive and HarstAvenue as shown on Hhis map.
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EXHIBIT B-1: ASSESSOR PARCEL NUMBER FOR TRACT NO. 930

APN ADDRESS_1 CITY, STATE ZIP CODE
28828046 1784 MCBAIN AV SAN JOSE, CA 95125
28828047 1770 MCBAIN AV SAN JOSE, CA 95125
28828048 1756 MCBAIN AV SAN JOSE, CA 95125
28828049 1742 MCBAIN AV SAN JOSE, CA 95125
28828061 1709 PATIO DR SAN JOSE, CA 95125
28829003 1748 PATIO DR SAN JOSE, CA 95125
28829024 1711 CABANA DR SAN JOSE, CA 95125
28829027 1771 CABANA DR SAN JOSE, CA 95125




EXHIBIT B  counciL AGENDA: 06/02/20

FILE: 20-599

CITY OF & ITEM: 2.18
SAN JOSE Memorandum

CAPITAL OF SILICON VALLEY

TO: HONORABLE MAYOR FROM: Matt Cano
AND CITY COUNCIL
SUBJECT: SEE BELOW DATE: May 17,2020
Approved T e~ }u,] F"’tC-" 4,1,;: Date
f_ﬁ‘v’ ? ) . SJ‘ 5/21/20

COUNCIL DISTRICT: 6

SUBJECT: SUMMARY VACATION OF THE 25-FOOT AND 15-FOOT SETBACK
EASEMENTS WITHIN TRACT NO. 930

RECOMMENDATION

Adopt a resolution:

(a) Approving the report of the Director of Public Works setting forth the facts justifying the
summary vacation of the 25-foot and 15-foot public easements for light and air (“Setback
Easements™) located within Tract No. 930;

(b) Summarily vacating the Setback Easements, which are excess; and

(c) Directing the City Clerk to record a certified copy of the resolution of vacation with the
Office of the Recorder, County of Santa Clara.

OUTCOME

Upon recordation of the resolution of vacation, the Setback Easements will be abandoned as a

public easement. By vacating the Setback Easements, all properties within Tract No. 930 will

conform to the current San Jose Municipal Code front and side setback requirements for single

family residences in zoning district R1-8 and the property owners within Tract No. 930 can
construct building improvements up to the current setbacks.

BACKGROUND

Richard and Katherine Brockway, property owners of 1784 Patio Drive, have submitted an
application for the vacation of the 25-foot front setback easement on their property, which is Lot
70 of Tract No. 930. The Setback Easements were created by dedication on the map of Tract



HONORABLE MAYOR AND CITY COUNCIL

May 17, 2020

Subject: Summary Vacation of the 25-Foot and 15-Foot Setback Easements Within Tract No. 930
Page 2

No. 930, recorded on April 22, 1952 in Book 36 of Maps at page 40, of Official Records, Office
of the Recorder, County of Santa Clara, and apply to all properties within the tract. The property
owners have indicated their desire to construct future improvements on their property that would
encroach into the Setback Easements. The Setback Easement prohibits a building from
encroaching into the area.

ANALYSIS

Under Section 8306(a) of the California Streets & Highways Code, the Setback Easements
constitutes public service easements. Pursuant to Streets & Highways Code Section 8333(c), a
public service easement may be summarily vacated if the City Council determines that it is
excess, there are no other public facilities located within the easement and no in-place public
utility facilities that are in use and would be affected by the vacation.

Staff has reviewed the vacation application and determined that all Setback Easements are not
needed for current or prospective use and therefore are excess. Ordinance No. 29821 “An
Ordinance of the City of San Jose Amending Title 20 of the Municipal Code to Amend Various
Sections of Chapter 20.30...”, effective on December 30, 2016, amended the front setback
requirement of a single family residence in zoning district R1-8 from 25-feet to 20-feet. Section
20.30.200 of Title 20 of the Municipal Code also requires the side setback for a corner lot single
family residence in zoning district R1-8 to be 12.5 feet. Consequently, upon review of the
vacation application by Planning staff, it was determined that the Setback Easements are no
longer necessary for public use in favor of the more appropriate current zoning setbacks. Staff
also concluded that it is more appropriate to regulate setbacks through the enforcement of the
City’s zoning code instead of through setback easements. This reduction in the setback was
found consistent with the goals of the Envision San Jose 2040 General Plan (“General Plan™) to
encourage additional density and parking in conventional Residential Zoning Districts.

Since the December 2016 adoption of Ordinance No. 29821, the volume of setback easement
vacation requests has increased. As a result, staff coordinated with the City Attorney’s Office
and the Office of the County Recorder to establish a proactive process through vacating all
setback easements for entire subdivisions as opposed to the prior practice of vacating setback
easements for individual properties. Therefore, staff recommends vacating all of the Setback
Easements within Tract No. 930. Vacating setback easements by subdivision reduces the overall
cost to property owners as multiple applications and corresponding costs would not be repeated.

Consequently, because zoning district R1-8 applies to all of Tract No. 930, staff has determined
that the Setback Easements may be vacated for the entire tract, as all properties in the
subdivision will be required to comply with the current setbacks for single family residence in
zoning area R1-8 (Municipal Code 20.30.200). Additionally, as this proposed vacation will
remove setback easements that conflict with the 2016 Council-approved reduced setback
requirements in the City’s zoning code for this property, staff finds that the proposed vacation is
consistent with and will facilitate a General Plan goal to allow additional density and parking
with the zoning district R1-8.
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Through County records, staff have identified the owners within Tract No. 930 of the properties
subject to the Setback Easements. There are existing public utility easements within Tract No.
930 that will remain on the properties.

CONCLUSION

Staff has determined that the Setback Easements are excess. Staff recommends the City Council
adopt a resolution summarily vacating the Setback Easements.

EVALUATION AND FOLLOW-UP

If Council approves the resolution vacating the Setback Easements, no further action by City
Council will be required. The City Clerk will record the resolution of vacation at which time the
vacation will be complete.

CLIMATE SMART SAN JOSE

The recommendation in this memo has no effect on Climate Smart San José energy, water, or
mobility goals.

PUBLIC OUTREACH

Extensive outreach was conducted by staff prior to the 2016 approval of Ordinance No. 29821
including facilitating numerous community and stakeholder meetings.

This memorandum will be posted on the City’s website for the June 2, 2020 City Council

agenda. Additionally, staff will post the site with a Notice of Vacation, file the vacation maps,
and advertise said public hearing, which alerts the public to the hearing date, location, and time.

COORDINATION

This vacation has been coordinated with the Department of Planning, Building and Code
Enforcement and the City Manager’s Budget Office. The vacation and resolution have been
reviewed by the City Attorney’s Office.

COMMISSION RECOMMENDATION/INPUT

No commission recommendation or input is associated with this action.
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FISCAL/POLICY ALIGNMENT

Vacating the Setback Easements is in alignment with the November 2016 Council approval of
Ordinance No. 29821 which governs the setback requirements for single family residences in
zoning district R1-8.

COST SUMMARY/IMPLICATIONS

The Public Works Department collected cost-recovery fees on March 3, 2020 during fiscal year
2019-2020, of $4,472 to process the subject vacation. These fees were received to support the
Public Works Development Fee Program.

CEQA

Categorically Exempt, File No. ER20-094, CEQA Guidelines Section 15305, Minor Alterations
in Land Use Limitations

/s/
MATT CANO
Director of Public Works

For questions please contact Matthew Loesch, Assistant Director of Public Works, at (408) 535-
8300.

Attachment: Location Map



LOCATION MAP

SHOWING THE 25-FOOT AND 15-FOOT SETBACK EASEMENTS
WITHIN TRACT NO. 930 TO BE VACATED

\§ J .
Mt Vernon Dr >
o 7\ g [ N
| > o
< © >
— 2 k= <
>S5 ® ©
— Montemar Way Q %
4 ™\
\ !
| J
~ Ave
J N\GBam A

) patio Df

EAS

J
Kocher

Capana 2

Meridian Ave

Hurst Ave

L

AREA TO BE VACATED

BOUNDARY OF TRACT NO. 930

@




