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RESOLUTION NO.

A RESOLUTION OF THE COUNCIL OF THE CITY OF SAN
JOSE MODIFYING CITY PUBLIC MEETINGS AND
AMENDING THE CITY’'S CONSOLIDATED OPEN
GOVERNMENT AND ETHICS RESOLUTION NO. 77135
TO INCORPORATE THE GOVERNOR’S EXECUTIVE
ORDER N-29-20 TO ALLOW CITY LEGISLATIVE BODIES
TO HOLD PUBLIC MEETINGS SOLELY BY
TELECONFERENCE OR OTHERWISE
ELECTRONICALLY; TO MODIFY PUBLIC MEETINGS,
NOTICING AND DOCUMENT POSTING;; AND TO
INCORPORATE ALL FUTURE GOVERNOR’S EXECUTIVE
ORDERS REGARDING THE BROWN ACT INTO THE
CITY’S SUNSHINE PROCEDURES, AS DEEMED
APPROPRIATE BY THE CITY CLERK AND CITY
MANAGER, WITHOUT FURTHER COUNCIL ACTION
DURING THIS SOCIAL DISTANCING PERIOD

WHEREAS, the Ralph M. Brown Act (California Government Code Sections 54950, et

seq., hereinafter referred to as the “Brown Act”) requires that public meeting agendas

be posted at least 72 hours prior to a reqular meeting and at least 24 hours prior to a

special meeting; and

WHEREAS, on August 26, 2014, the Council of the City of San José (“City”) adopted
Resolution No. 77135 consolidating Open Government and Ethics Provisions, which

imposes additional public meeting and document noticing requirements than those

imposed by the Brown Act; and

WHEREAS, the Brown Act allows a local legislative body to hold public meetings by
teleconference and to make public meetings accessible telephonically or otherwise
electronically to all members of the public seeking to attend and to address the local
legislative body, as long as the following requirements are met: (1) each teleconference

location from which a member is participating is noticed on the agenda; (2) each
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teleconference location is accessible to the public; (3) members of the public must be
able to address the body at each teleconference location; (4) at least one member of

the legislative body must be physically present at the location specified in the meeting
agenda; and (5) during teleconference meetings, at least a quorum of the members of
the local body must participate from locations within the local body’s territorial

jurisdiction; and

WHEREAS, on March 12, 2020, Governor Gavin Newsom issued Executive Order N-
25-20 which suspended these teleconferencing requirements during the period in which
state or local public officials impose or recommend measures to promote social
distancing, as long as public meetings were still noticed within the timeframe prescribed
by the Brown Act, and local bodies noticed at least one publicly accessible location from

which members of the public could observe the meeting and offer public comment; and

WHEREAS, on March 17, 2020, the City Council, by Resolution No. 79444,
incorporated Executive Order N-25-20 into the City’s Consolidated Open Government
and Ethics (Sunshine) Resolution No. 77135 to allow the City to utilize the suspension

of the Brown Act teleconferencing requirements in Executive Order N-25-20; and

WHEREAS, later that day, Governor Newsom issued Executive Order N-29-20, which

withdrew and superseded Executive Order N-25-20; and

WHEREAS, Executive Order N-29-20 suspended the Brown Act teleconferencing
requirements so that legislative bodies can hold public meetings solely by
teleconference, or otherwise electronically, without listing the teleconference locations
and without any physical location, as long as the agenda that is posted 72 hours in
advance indicates that the members of the legislative body will be participating by

teleconference, provides the teleconference or webinar access information by which the

T-38767 / 1701384 _2 2

Council Agenda: 3-24-2020

Iltem No.: 2.22

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final
document.

REVISED—per Supplemental Memorandum dated 3-20-2020.



RD:NXN:KML
3/20/2020

public may participate electronically, and lists the procedure for individuals with

disabilities to request reasonable accommodations; and

WHEREAS, in response to the current threat to the general public of the COVID-19
virus, in order to apply the suspension of the Brown Act teleconferencing requirements
in Executive Order N-29-20 to the City’s legislative bodies, the City Council desires to
adopt a resolution modifying City public meetings to incorporate Paragraph 3 of the
Governor’'s Executive Order N-29-20 regarding suspension of the teleconference
requirements in the Brown Act into the City’s Consolidated Open Government and
Ethics (Sunshine) Resolution No. 77135; and

WHEREAS, during this COVID-19 pandemic period, it is anticipated that the Governor
may issue additional Executive Orders affecting the Brown Act, and the City Council

desires to incorporate all future Governor’s Executive Orders regarding the Brown Act
into the City’s Sunshine procedures, as deemed appropriate by the City Clerk and City

Manager, without further action from the City Council; and

WHEREAS, during this COVID-19 pandemic period, emerging issues require quick

action by staff to take items to the City Council and other City leqislative bodies for

approval, and the City Council desires to modify the agenda and document posting

requirements in the City’s Sunshine Resolution so that the City would comply with only

the public meeting agenda posting requirements under the Brown Act;

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF SAN
JOSE THAT:

1. Resolution No. 79444, a resolution of the Council of the City of San José
modifying City public meetings and amending the City’s Consolidated Open

Government and Ethics Resolution No. 77135 to incorporate Section 11 of the
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Governor’'s Executive Order N-25-20 regarding teleconference requirements in

the Brown Act, is hereby superseded.

2. City public meetings of the City Council, Council Committees, City Decision-

Making Bodies, City Boards, Committees and Commissions, and City Other

Advisory Entities are modified as follows:

The City’s Consolidated Open Government and Ethics Resolution No.
77135 is amended to incorporate Paragraph 3 of the Governor’'s Executive
Order N-29-20, attached hereto as Exhibit A, regarding teleconference
requirements in the Brown Act to allow City legislative bodies to hold
public meetings solely by teleconferencing, or otherwise electronically,
without noticing the teleconferenced locations on the agenda, without
making teleconferenced or physical locations accessible to the public,
without posting agendas at teleconferenced locations, without requiring
members of the legislative bodies to be physically present at the meeting,
and without requiring a quorum of the members of the legislative body to
participate from locations with the City’s jurisdiction, as long as the agenda
that is posted at least 72 hours in advance indicates that members of the
legislative body may be participating electronically, provides the
teleconference or webinar access information by which the public may
participate electronically, and lists the procedure for individuals with

disabilities to request reasonable accommodations; and

The City’s Sunshine procedures are amended to incorporate all future
Governor’s Executive Orders regarding the Brown Act, as deemed
appropriate by the City Clerk and City Manager, without further action from
the City Council-; and

T-38767 /1701384 _2 4
Council Agenda: 3-24-2020

Iltem No.: 2.22

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final

document.

REVISED—per Supplemental Memorandum dated 3-20-2020.



RD:NXN:KML
3/20/2020

C. The City’'s Consolidated Open Government and Ethics Resolution No.

77135 is amended to modify the public meeting agenda and document

posting requirements to comply with only the agenda posting requirements

under the Brown Act such that public meeting agendas would be posted at

least 72 hours prior to a reqular meeting and at least 24 hours prior to a

special meeting, and documents, such as staff reports, ordinances and

resolutions, would not need to be posted 72 hours in advance of the

meeting.

3. This resolution will be in effect during the period in which state or local public

officials impose or recommend measures to promote social distancing.

ADOPTED this day of , 2020, by the following vote:

AYES:

NOES:

ABSENT:

DISQUALIFIED:

SAM LICCARDO
Mayor
ATTEST:

TONI J. TABER, CMC
City Clerk
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EXHIBIT A

EXECUTIVE DEPARTMENT
STATE OF CALIFORNIA

EXECUTIVE ORDER N-29-20

WHEREAS on March 4, 2020, | proclaimed a State of Emergency to exist in
California as a result of the threat of COVID-19; and

WHEREAS despite sustained efforts, the virus continues to spread and is
impacting nearly all sectors of Califomia; and

WHEREAS the threal of COWVID-1% has resulted in serfous and ongoing
economic hamns, in parficular o some of the most vuinerakble Californions: and

WHEREAS times bound eligibility redeterminations are requirsd for Medi-
Cal, Calfresh, CalWCRKs, Cash Assistance Program for Immigrants, California
Food Assistance Program, and In Home Supportive Sernvices baneficianas to
confinue their beneafits, in accordance with processes astablishaed by the
Department of Social Services, the Department of Health Care Services, and the
Federal Govermment; and

WHEREAS social distancing recommendations or Orders as well as a
statewids imperative for crifical employees to focus on health neaeds may
prevent Medi-Cal, CalFresh, CalWwORKs, Cash Assistance Program for
Immigrants, Califomia Food Assistance Program, and In Home Supportive
Sernvices beneficiaries from obtaining in-person eligibility redeterminations: and

WHEREAS under fthe provisions of Government Code section 8571, | find
that strict compliance with various statutes and regulations specified in this order
would prevent, hindear, or delay appropriate actions to prevent and mitigate the
effacts of the COVID-1% pandemic.

NOW, THEREFORE, 1. GAVIM NEWSOM, Covornor of the State of Califormia,
in accordance with the authority vested in me by the State Constitution and
statutes of the State of Califarnia, and in particular, Government Code sections
8547 and 8571, do hereby issue the following order to become effective
immediaiely:

IT I5 HEREBY ORDERED THAT:

1. As toindividuals currently eligible for benefits under Medi-Cal, CalFresh,
CalWoORKs, the Cash Assistance Program for Iimmigrants, the California
Food Assistance Program, or In Home Supportive Services beanefits, and
to the extent necessary to allow such individuals to maintain eligibility
for such benefits, any state law, including but not limited to California
Code of Regulations, Title 22, section 50189(a) and wWelfare and
Institutions Code sections 18940 and 11245, that would require
redetermination of such benefits is suspendead for a period of P00 days
frorm the date of this Order. This Order shall be construaed to be
consistent with applicable fedearal lows, including but not limited o
Code of Federal Regulations, Title 42, section £35.912, subdivision |e).
as interprated by the Cenfers for Medicare and Medicaid Services [in
guidance issued on January 30, 2018} to permit the extension of
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ctherwvise-applicable Medicaid fime limits in emergency situafions.

2. Through Juns 17, 2020, any month or partial month in which Californio
Work Opporfunity and Responsikility to Kids {CalWCOREKs] aid or services
are received pursuant to Welfare and Institutions Code Section 11200
et seq. shall not be counted for purposas of the 48-maoanth time limit set
forth in Welfare an Institutions Code Section 11454, Any waiver of this
fime limit shall not be applied if it will exceed the fedearal time limifs set
fortn in Code of Federal Regulations, Title 45, section 244,17,

3. Paragraph 11 of BExsculive COrder N-25-20 (March 12, 2020) is withdranwn
and supersedead by the following text:

Matwithstanding any other provision of state or local low (including, bt
nat limited o, fhe Bagley-Keene Act or the Brown Act], and subject to
the nofice and accessibility requirements set forth below, a local
legislative body or state body is authorzed to hold public meefings via
teleconferencing and to make public meeatings accessible
telephonically or otherwise electronically to all members of the public
saeking to observe and to address the local legislative body or state
body. All requirements in both the Bagley-Keene Act and the Brown
Act exprassiy or impliedly reguiring the physical presence of memioers,
fhe clerk or other personnel of the body, or of the public as a condition
of participation in or guorum for a public meeting are hereby waived.

In particular, any cthervise-applicable reqguirements that

[i) state and local bodies nofice each teleconference location
from which a member will be parficipating in o public
mesting;

[it] each teleconferance location be accessible o fhe public:

[iki} members of the public may address the body at each
teleconference conference location;

[iw] state and local bodies post agendas at all feleconfereance
locations;

[w] at least one member of the state body be physically present
at the lecation specified in the notice of the meeting: and

[wi] during teleconference mesatings, a least a quomum of the
mambears of the local body participate from locations within
the boundaries of the teritory over which the local body
axarcises jurisdiction

are haeraby suspended,

A local legislative body or state body that holds a meeting via
teleconferencing and allows members of the public to clhserve and
addrass the mesling telephonically or otherwize elecironically,
consistent with the nofice and accassibility requirements sat forth
below, shall hawve satisfied any reguirement that the body allow

T-38767 / 1701384 _2 A-2

Council Agenda: 3-24-2020

Iltem No.: 2.22

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final
document.

REVISED—per Supplemental Memorandum dated 3-20-2020.



RD:NXN:KML
3/20/2020

members of the public to attend the meesting and offer public
comment. Such a body need not make available any physical
location from which members of the public may observe the mesting
and offer public comment,

Accessibility Reguirements: If a local legislative body or state body
holds a meeasting via teleconferencing and allows meambers of the
public to observe and address the meetfing telephonically or otharwise
electronically, the body shall also:

{i) Implement o procedure for receiving and swiftly resclving
requeasts for reasonakle modification or accommaodation
from individuals with disabilities, consistent with the Amerdcans
with Disabilifies Act and resolving any doubt wihatsoeverin
favor of accessibility: and

{ii} Adveriise that procedure each time nofice is given of the
maans by which members of the public may observe the
meeting and offer public comment, pursuant to
subparagraph (i) of the Motice Requirements below.

Motice Requirements: Except to the extent this Order expressly provides
otherwise, each local legislative body and stafe body shall:

1] Give advance notice of the fime of, and post the agenda
for, each public meeting according to the fimeframes
otherwise prescribed by the Bagley-Kesne Act or the Brown
Act, and using the means otherwise prescribed by the
Bogley-Keenes Act or the Brown Act, as applicable: and

[ii] In each instance in which nofice of the time of the meeating is
otherwise given or the agenda for the meeting is otherwise
posted. also give notice of the means by which members of
the public may cbserve the mesting and offer public
comment. As to any instance in which there s a change in
such means of public observation and comment, or any
instance pror to the issuance of this Order in which the fime
of the meeting has been noticed or the agenda for the
meetling has besn posted without also including nofice of
such means, a body may satisfy this reguirement oy
advertising such means using “the most rapid means of
communication availatle at the fime™ within the meaaning of
Government Code, section 54954, subdivision (2): This shall
include. but need not be limited to, posting such mMmeans on
the ody’s Internet wekbsite.

Al of the faregaoing provisions conceming the conduct of public
mzetings shall apply only during the period in which state or local
public health officials have imposed or recommendesd social
distancing measures,
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All state and local bodies are urged o use sound discration and

to make reqasonable efforts to adhere as closely as reasonably possible
to the provisions of the Bagley-Keene Act and the Brown Act, and
other applicable local laws regulating the conduct of pulklic
rmeetings. in order to maximize fransparency and provide the public
access to their meetings.

IT IS FURTHER ORDERED that as soon as hereafter possible, this Order be
filed in the Office of the Secretary of State and that widespread publicity and
notice be given of this Order,

This Order is not intended to, and does not, create any rights or benefits,
substanfive or procedural, enforceakle af low or in equity, against the State of
Califormia, ifs agencies, departments, entifies, officers, employees, or any other
PErscn.

IN WITMNESS WHEREOF | have
hereunta set my hand and coused
the Great Seal of the State of
Californio 1o be affiked this 17th day
of Marcl 2020,

A

vt EwWs oM T
Goygrilor of California

ATTEST:

ALEX PADILLA
Secratary of State

T-38767 / 1701384 _2 A-4

Council Agenda: 3-24-2020

Iltem No.: 2.22

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final
document.

REVISED—per Supplemental Memorandum dated 3-20-2020.



