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RECOMMENDATION

The Planning Commission voted 7-0-0 to recommend that the City Council take all of the
following actions:

@ Consider the exemption in accordance with CEQA;

(b) Adopt a resolution approving, subject to conditions, a Conditional Use Permit and
Determination of Public Convenience or Necessity to allow the off-sale of alcohol (Type
21 full range of alcoholic beverages) at an existing 1,150-square foot retail store on an
approximately 0.46-gross acre site.

OUTCOME
If the City Council approves all the actions listed above, the applicant would be able to request
an ABC (Alcohol Beverage Control) license to operate an existing retail establishment with the

off-sale of alcohol, which includes a full range of alcoholic beverages in a 1,150-square foot
retail store.

BACKGROUND

On January 15, 2019, the Planning Commission considered the proposed Conditional Use Permit
and Determination of Public Convenience or Necessity. This item remained on the Planning
Commission’s Consent Calendar. No members of the public requested to speak on this item and
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there was no discussion by the Commissioners. Commissioner Oliverio made a motion to
approve the recommendation. Commissioner Yesney seconded the motion. The motion passed
unanimously.

ANALYSIS

Analysis of the issues regarding the proposed Conditional Use Permit and Determination of
Public Convenience or Necessity, including General Plan conformance and the proposed
resolution, are contained in the attached Planning Commission Staff Report. Additionally, staff
has attached a comment letter from Bill Coker (Greater Opportunities) and a signed petition,
which were provided after the posting of the Planning Commission Staff Report. The letter is
from the CEO of Greater Opportunities, a non-profit organization serving adults with
developmental disabilities which is located west of the subject site across North King Road. The
letter is in support of the off-sale of alcohol at the subject site. The petition is signed by
approximately 445 neighbors in support of the off-sale of alcohol at the subject site. Neither the
content of the letter, nor the petition modify the required findings in the resolutions and staff
report.

CONCLUSION

The Planning Commission’s motion to recommend that the City Council adopt a resolution
approving the Conditional Use Permit and Determination of Public Convenience or Necessity for
the subject property was approved (7-0-0).

EVALUATION AND FOLLOW-UP

If the Conditional Use Permit and Determination of Public Convenience or Necessity are
approved, the applicant would be able to operate a retail establishment with the off-sale of a full
range of alcoholic beverages in an existing 1,150-square foot retail store.

CLIMATE SMART SAN JOSE

The recommendation in this memorandum aligns with one or more Climate Smart San José
mobility goals. The project would reduce Vehicle Miles Traveled (VMT) by providing a more
convenient shopping experience in a rapidly growing neighborhood in the Berryessa BART
Urban Village area. The project would also facilitate the choice of mobility choices other than
single-occupancy, gas-powered vehicles by providing the required number of bicycle parking
spaces.
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PUBLIC OUTREACH

Staff followed Council Policy 6-30: Public Outreach Policy to inform the public of the project. A
notice of public hearing was distributed to the owners and tenants of all properties located within
500 feet of the project site and posted on the City website. This staff report is also posted on the
City’s website. Staff has been available to respond to questions from the public. This
memorandum will be posted on the City’s Council Agenda website for the February 11, 2020
Council Meeting.

COORDINATION

This project was coordinated with the City Attorney’s Office.

COMMISSION RECOMMENDATION/INPUT

On January 15, 2019, the Planning Commission considered the proposed Conditional Use Permit
and Determination of Public Convenience or Necessity. This item remained on the Planning
Commission’s Consent Calendar. No members of the public spoke on this item and there was no
discussion by the Commissioners.

The motion to recommend that the City Council adopt a resolution approving the Conditional
Use Permit and Determination of Public Convenience or Necessity for the subject property was
approved (7-0-0). No commission recommendation or input is associated with this action.

CEQA

Under the provisions of Section 15301 for Existing Facilities of the State Guidelines for
Implementation of the California Environmental Quality Act (CEQA) as stated below, this
project is found to be exempt from the environmental review requirements of Title 21 of the San
Jose Municipal Code, implementing the California Environmental Quality Act of 1970, as
amended.

Class 1 consists of the operation, repair, maintenance, permitting, leasing, licensing, or minor
alteration of existing public or private structures, facilities, mechanical equipment, or
topographical features, involving negligible or no expansion of use beyond that existing at the
time of the lead agency’s determination. The key consideration is whether the project involves
negligible or no expansion of an existing use.
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The project would allow off-sale alcohol at an existing retail store. The project would include
interior modifications to allow the display of alcoholic beverages. The retail use of off-sale
alcoholic beverages will be conducted soley inside the building. Based on the discussion and
findings in the above sections, the activity is not anticipated to have a significant effect on the
environment. Therefore, a CEQA exemption can be issued under Section 15301(a) for Existing
Facilities.

Is/
ROSALYNN HUGHEY,
Secretary, Planning Commission

For questions, please contact Deputy Director, Robert Manford, at (408) 535-7900.

Attachments: Planning Commission Staff Report
Comment Letter from Greater Opportunities
Signed Petition
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Type of Permit Conditional Use Permit
Demolition None
Proposed Land Uses Off-Sale of Alcohol
New Residential Units None
New Square Footage None
Additional Policy Review ltems Determination of Public Convenience or Necessity
Tree Removals None
Project Planner Alec Atienza
CEQA Clearance Exemption per CEQA Guidelines Section 15301(a): Class 1,
for Existing Facilities
CEQA Planner Not Applicable
RECOMMENDATION

Staff recommends that the Planning Commission recommends that the City Council take all of the

following actions:

1. Consider the exemption in accordance with CEQA

2. Recommend that the City Council adopt a resolution approving a Conditional Use Permit and
Determination of Public Convenience or Necessity to allow the off-sale of alcohol (Type 21 full range
of alcoholic beverages) at an existing 1,150-square foot retail store on an approximately 0.46-gross

acre site.

PROPERTY INFORMATION

Location Southeast corner of North King Road and Mabury Road (788 North King
Road)

Assessor Parcel No. 254-04-099

General Plan Urban Village

Growth Area

Berryessa BART Urban Village

Zoning

Commercial Pedestrian

Historic Resource

Not Applicable

Annexation Date

March 6, 1967 (Penitencia No 7)

Council District

3

Acreage

0.46-gross acre

Proposed Density

Not Applicable




File No. CP19-028
Page 2 of 15

PROJECT BACKGROUND

As shown on the attached vicinity map (See Exhibit A), the project site is located on the southeast corner
of North King Road and Mabury Road. The site is currently developed with an approximately 5,535-square
foot retail building. The subject site is a 1,150-square foot retail store located in a tenant space within the
aforementioned 5,535-square foot retail building. The site is accessed by two driveways, one from North
King Road and one from Mabury Road. The site is adjacent to residential uses to the north and south.
Industrial uses are located to the west. The land adjacent to the site to the east is vacant.

SURROUNDING USES
General Plan Zoning District Existing Use
A(PD) PI d

Mixed Use (PD) anng

North Neighborhood Development (File No. Apartment complex

PDC85-010)

Residential . . .

South Neighborhood Agricultural Single-family home
Residential R-1-8 Single-Family

East Neighborhood Residence Vacant

West Light Industrial Light Industrial Printing compazgnir;(: adult day-care

On August 23, 2019, Amrital Kaur Powar submitted a Conditional Use Permit application to allow for the
off-sale of alcohol (Type 21 full range of alcoholic beverages) at an existing 1,150-square foot retail store
(Mabury Market) on an approximately 0.46-gross acre site. The use requires State Alcoholic Beverage
Control License Type 21. A Type 21 License allows for the off-sale of beer, wine, and distilled spirits for
consumption off the premises where items are sold. Floor plans for the project clearly delineate the
locations of the off-sale alcohol sales area (See Exhibit E below).

The existing 5,535-square foot retail building, in which the subject retail store is located, was approved
through a Site Development Permit (File No. HO4-047) in 2005. A Lot Line Adjustment (File No. AT07-043)
to combine each of the parcels on the site into one parcel was approved in 2007.

A Conditional Use Permit for the off-sale of alcohol was previously denied at the subject site in 2008 (File
No. CP08-035). The process required that if a finding for a Determination of Public Convenience or
Necessity could not be made, the Planning Commission must deny the project. If denied the applicant
could appeal the decision to City Council. At Planning Commission, the project was denied based on the
finding that the site was within an area of high crime, and the Police Department was opposed to the off-
sale of alcohol at the site. Furthermore, the site was located within 150 feet of a residentially zoned
property. At the time of denial, the subject site was not in an overconcentrated census tract nor was it
within 1,000 feet of another use involving the off-sale of alcoholic beverages. The denial of the Conditional
Use Permit was appealed to City Council. The appeal was withdrawn prior to the City Council hearing.

Presently, the site is not located in an area of high crime. As stated in the attached Police Department
Memorandum, dated October 1, 2019, the Police Department is now neutral to the off-sale of alcohol at
the subject site. There are presently no off-sale uses within 1,000 feet of the subject site. However, the
subject site is now located in an overconcentrated census tract (5037.09). The site is also located within
150 feet of a residentially zoned property, and within 500 feet of two social services agencies. As the
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subject site is located within 500 feet of a social services agency and within 150 feet of a residentially
zoned property, a Conditional Use Permit and Determination of Public Convenience or Necessity for the
off-sale of alcohol may only be approved by City Council.

RELATED APPROVALS

Date Action

3/6/1967 Site annexed into the City of San José (Penitencia No 7).

3/25/2005 | Site Development Permit (File No. H04-047) to demolish two single-family detached
residences and construct a 5,502 square foot building for retail commercial uses on a
0.46-gross acre site

6/6/2007 Lot Line Adjustment (File No. AT07-043) to combine four lots into one parcel on a 0.46-
gross acre site

ANALYSIS

The proposed Conditional Use Permit and Determination of Public Convenience or Necessity are analyzed
with respect to conformance with:

1. Envision San José 2040 General Plan

2. Zoning Ordinance Conformance

3. Conditional Use Permit Findings

4. Determination of Public Convenience or Necessity (PCN) Findings
5. California Environmental Quality Act (CEQA)

Envision San José 2040 General Plan Conformance

Land Use Designation

As shown in the attached General Plan map (See Exhibit B), the subject site has an Envision San Jose 2040
General Plan designation of Urban Village. This designation is intended for a wide variety of commercial,
residential, institutional or other land uses with an emphasis on establishing an attractive urban form in
keeping with the Urban Village concept. Prior to preparation of an Urban Village Plan, this designation
supports uses consistent with those of the Neighborhood Community Commercial designation.

The subject site is located in the Berryessa BART Urban Village boundary. Creation of Urban Villages is
Major Strategy #5 in the General Plan, and the Urban Village concept is to create a policy framework to
direct most new job and housing growth to occur within walkable and bike-friendly Urban Villages that
have good access to transit and other existing infrastructure and facilities. Urban Villages are to provide
active, walkable, bicycle-friendly, transit-oriented, mixed-use urban settings for new housing and job
growth attractive to an innovative workforce and consistent with the General Plan’s environmental goals.
The project includes the off-sale of alcohol at an existing convenience store, which provides retail
amenities to the surrounding area.


http://www.sanjoseca.gov/DocumentCenter/View/77588
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General Plan Policies
The project conforms to the following key General Plan policies:

Land Use Policy LU-5.1: In order to create complete communities, promote new commercial uses and
revitalize existing commercial areas in locations that provide safe and convenient multi-modal access to a
full range of goods and services.

Analysis: The existing convenience store is one of the few commercial retail uses within a half mile radius
and located within walking and biking distance of the Berryessa BART Station and new and existing
residential areas.

Land Use Policy LU-5.2: To facilitate pedestrian access to a variety of commercial establishments and
services that meet the daily needs of residents and employees, locate neighborhood-serving commercial
uses throughout the city, including identified growth areas and areas where there is an existing or future
demand for such uses.

Analysis: The current and future demand for such off-sale alcohol use is expected to increase as the area is
located in the Berryessa BART Urban Village. According to Appendix 5 of the General Plan, there have
already been 3,884 dwelling units entitled, with 930 additional dwelling units planned for Horizon 1 in the
Berryessa BART Urban Village. The project’s use would add to the variety of retail products available to
the growing community. The subject reatil store is within convenient walking and biking distance of the
surrounding neighborhood and within 1,000 feet of the Berryessa BART Station.

Community Design Policy 1.15: Consider the relationship between street design, use of the public right-
of-way, and the form and uses of adjoining development. Address this relationship in the Urban Village
Planning process, development of new zoning ordinances, and the review of new development proposals
in order to promote a well-designed, active, and complete visual street environment.

Analysis: The subject site is located at the intersection of two major streets that serve the surrounding
community and provide access to the Berryessa BART Station. The project does not change the overall
footprint of the existing building and the retail building and entrance to the convenience store are set back
one foot from the sidewalk along Mabury Road. The retail building is oriented with the storefronts to the
street. Pedestrians and bicyclists are adequately served by sidewalks as well as bicycle lanes on both North
King Road and Mabury Road. Additionally, the existing building provides adequate bicycle parking spaces.
The subject site is also served by three VTA Bus Lines, Routes 61, 12, and 77, all of which have stops within
250 feet of the subject site.

Zoning Ordinance Conformance
Land Uses

The existing building conforms to the development standards set forth in the CP Commercial
Neighborhood Zoning District. The site is located in the CP Commercial Pedestrian Zoning District, which
conforms to the Envision San José 2040 General Plan Land Use/Transportation Diagram designation. The
Commercial Pedestrian district is intended to support pedestrian-oriented retail activity at a scale
compatible with surrounding residential neighborhoods. The existing use as a retail store is a permitted
use in the Commercial Pedestrian Zoning District. The off-sale of alcoholic beverages requires a
Conditional Use Permit in this zoning district.

Development Regulations

There are no changes to the existing 5,535-square foot retail building, nor the 1,150 square foot retail
store, which was entitled through a Site Development Permit (File No. HO4-047). The subject site has two
front property lines along North King Road and Mabury Road and two rear property lines. In the
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Commercial Pedestrian Zoning District, there are no minimum front setbacks and a maximum front
setback of 10 feet is required. The existing building has front setbacks of one foot along both North King
Road and Mabury Road. In the Commercial Pedestrian Zoning District, a 25-foot rear setback is required.
The existing building provides rear setbacks of 52 feet and 77 feet respectively. The required maximum
building height in the Commercial Pedestrian Zoning District is 50 feet. The existing building has a
maximum height of 35 feet. No modifications are proposed to the existing building. The existing setbacks
and height are not being altered by this Conditional Use Permit.

Parking

There are no changes to the existing 5,535-square foot retail building. The existing retail building was
entitled through a Site Development Permit (File No. HO4-047) and is required to provide 24 vehicle
parking spaces. The project site currently provides 24 vehicle parking spaces. The additional off-sale
alcohol use would not require additional vehicle parking spaces. The subject site requires 4 bicycle
parking spaces, which are provided in the parking lot area at the east end of the subject site.

Conditional Use Permit Findings

In order to make the Conditional Use Permit findings and recommend approval to the Planning
Commission, staff must determine that:

1. The Conditional Use Permit, as approved, is consistent with and will further the policies of the General
Plan, applicable specific plans and area development policies; and

Analysis: As explained in detail above, the project use would be consistent with and further the policies
of the General Plan. The existing convenience store is the one of the few commercial uses providing
retail products in a safe and convenient multimodal neighborhood. The use would add to the variety of
retail products available to the surrounding community and would further facilitate pedestrian and
bicycle access to the subject site.

2. The Conditional Use Permit, as approved, conforms with the Zoning Code and all other provisions of
the San José Municipal Code applicable to the project; and

Analysis: The project has no modifications to the existing building. The existing setbacks, height, and
number of parking spaces are not being altered by this Conditional Use Permit. The existing retail use
is allowed in the Commercial Pedestrian Zoning District, and off-sale alcohol use would also be
permitted with a Conditional Use Permit pursuant to Table 20-90 of the Municipal Zoning Code.
Therefore, the project would be in conformance with the requirements of the of the Commercial
Pedestrian Zoning District.

3. The Conditional Use Permit, as approved, is consistent with applicable City Council policies, or
counterbalancing considerations justify the inconsistency; and

Analysis: There are no applicable City Council policies for the project.
4. The proposed use at the location requested will not:

a. Adversely affect the peace, health, safety, morals or welfare of persons residing or working in the
surrounding area; or

b. Impair the utility or value of property of other persons located in the vicinity of the site; or


https://library.municode.com/ca/san_jose/codes/code_of_ordinances?nodeId=TIT20ZO_CH20.90PALO_PT1GEPR_20.90.060NUPASPRE
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c. Be detrimental to public health, safety or general welfare; and

Analysis: As indicated in the San José Police Department Memorandum dated October 1, 2019, the
project use is located in an area that is unduly concentrated with alcohol sales but is not in an area
of high crime. The Police department is neutral regarding this project. Due to the concentration of
alcohol sales within this census tract, a Determination of Public Convenience and Necessity is
required. The sales area dedicated to off-sale alcohol sales is 50 square feet, which is 5% of the
1,000-square foot sales area. Additionally, the Mitigation Management and Operations Plan,
prepared by the applicant and submitted on October 25, 2019, provides provisions for trash and
graffiti removal, security and safety, loitering and panhandling, and employee training. Therefore,
the use would not be considered detrimental to the surrounding neighborhood.

5. The proposed site is adequate in size and shape to accommodate the yards, walls, fences, parking and
loading facilities, landscaping and other development features prescribed in this title, or as is
otherwise required in order to integrate said use with the uses in the surrounding area; and

Analysis: The existing retail building conforms to the development regulations, including setbacks,
height, and parking for a building in the Commercial Pedestrian Zoning District. There are no
modifications to the exterior of the building.

6. The proposed site is adequately served:

a. By highways or streets of sufficient width and improved as necessary to carry the kind and
quantity of traffic such use would generate; or by other forms of transit adequate to carry the kind
and quantity of individuals such use would generate; and

b. By other public or private service facilities as are required.

Analysis: The subject site is adequately served and accessed from North King Road and Mabury Road.
The subject site is located within 1,000 feet of the future Berryesssa BART Station, and is along the
path of three VTA bus routes, numbers 12, 77, and 61. There are three stops that are less than 250 feet
from the site located to the east, west, and southwest.

7. The environmental impacts of the project, including but not limited to noise, vibration, dust, drainage,
erosion, storm water runoff, and odor which, even if insignificant for purposes of the California
Environmental Quality Act (CEQA), will not have an unacceptable negative affect on adjacent property
or properties.

Analysis: The project does not involve any modifications to the existing retail building. There would be
no construction on-site. The retail store in which the off-sale alcohol would be sold is already an
existing retail use. Therefore, there would be no unacceptable negative environmental impacts related
to noise, vibration, dust, drainage, storm water runoff, or odor, and the project will not have an
unacceptable negative affect on adjacent properties.

Required Findings for the Off-Sale of Alcohol

A Conditional Use Permit may be issued pursuant to the applicable provisions of this title for the off-sale
of any alcoholic beverages only if the decision-making body first makes the following additional findings,
where applicable:

1. Forsuch use at a location closer than five hundred feet from any other such use involving the off-sale
of alcoholic beverages, situated either within or outside the city, that the proposed location of the off-
sale alcohol use would not result in a total of more than four establishments that provide alcoholic
beverages for off-site consumption within a one-thousand-foot radius from the proposed location.
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Analysis: The use is not located within 500 feet from any such use involving the off-sale of alcoholic
beverages. The project use would also not result in a total of more than four establishments that
provide alcoholic beverages for off-site consumption within a one-thousand foot radius from the
subject site. Therefore, this finding can be made.

2. For such use at a location closer than five hundred feet from any other use involving the off-sale of
alcoholic beverages, situated either within or outside the city, where the proposed location of the off-
sale of alcoholic beverages use would result in a total of more than four establishments that provide
alcoholic beverages for off-site consumption within a one-thousand-foot radius from the proposed
location, that the resulting excess concentration of such uses will not:

a. Adversely affect the peace, health, safety, morals, or welfare of persons residing in or working in
the surrounding area; or

b. Impair the utility or value of property of other persons located in the vicinity of the area; or
c. Be detrimental to public health, safety or general welfare

Analysis: The use is not located within 500 feet from any such use involving the off-sale of alcoholic
beverages. The use would also not result in a total of more than four establishments that provide
alcoholic beverages for off-site consumption within a one thousand-foot radius from the subject site.
As indicated in the San José Police Department Memorandum dated October 1, 2019, the Police
Department is neutral regarding the project use. Additionally, the Mitigation Management and
Operations Plan, prepared by the applicant and submitted on October 25, 2019, provides provisions
for trash and graffiti removal, security and safety, loitering and panhandling, and employee training.
Therefore, this finding can be made.

3. For such use at a location closer than five hundred feet from any child care center, public park, social
service agency, residential care facility, residential service facility, elementary school, secondary
school, college or university, or one hundred fifty feet from any residentially zoned property, that the
building in which the proposed use is to be located is situated and oriented in such a manner that
would not adversely affect such residential, child care center, public park, social service agency,
residential care facility, residential service facility and/or school use.

Analysis: The use is located less than 500 feet from two social service agencies. Family Supportive
Housing, a shelter providing temporary housing to families is located approximately 330 feet from
door to door to the south of the subject site. Greater Opportunities Day Program, a non-profit agency
providing daytime services to adults with developmental disabilities, is located approximately 180 feet
west of the subject site across North King Road. There are residentially zoned properties located less
than 150 feet from the subject site to the north, south, and east. Therefore, this finding cannot be
made. Because this finding cannot be made, the project is required to receive a Determination of
Public Convenience or Necessity.

Pursuant to Section 20.80.900B of the San José Municipal Zoning Code, where a Conditional Use Permit
Application requesting the off-premises sale of alcoholic beverages also would require a Determination of
Public Convenience or necessity under the provisions of Chapter 6.84 of Title 6 of the Municipal Code,
and the Planning Commission cannot make the required findings under Section 6.84.030 of Chapter 6.84
of Title 6 of the Municipal Code, the Planning Commission shall make a report and recommendation to
the City Council on said Conditional Use Permit application. In this instance, the City Council shall be the
initial and final decision-making body on said Conditional Use Permit Application.



https://library.municode.com/ca/san_jose/codes/code_of_ordinances?nodeId=TIT20ZO_CH20.80SPUSRE_PT11OLEALBE_20.80.900OLEALBE
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Required Findings for Determination of Public Convenience or Necessity

Under California Business and Professions Code Sections 23958 and 23958.4, the Department of Alcohol
Beverage Control (ABC) must deny an application for a liquor license “if issuance of that license would
tend to create a law enforcement problem, or if the issuance would result in or add to an undue
concentration of liquor licenses in the area,” unless the City determines that the public convenience or
necessity would be served by the issuance of the license (Determination of Public Convenience or
Necessity, or PCN). An “undue concentration” is defined as follows:

1. The premises of the proposed license are located in an area that has 20 percent greater number of
reported crimes than the average number of reported crimes for the City as a whole, or

2. The premises of the proposed license are located in a census tract where the ratio of existing retail
off-sale licenses to population in the census tract exceeds the ratio in the County as a whole.

Analysis: The project site is located within Census Tract 5037.09. According to the Police Department
Memorandum, dated October 1, 2019, the neighborhood does not report 20 percent more crimes
above the city average. However, the ratio of existing retail off-sale licenses to population in the
census tract exceeds the ratio in the County as a whole. Therefore, for the California Department of
Alcoholic Beverage Control to be able to issue a license for this off-sale use, the City must grant a
Determination of Public Convenience or Necessity. The analysis of the proposal is based on the
required findings identified in Title 6 of the San José Municipal Code and is described below.

Chapter 6.84 of Title 6 identifies the process and findings related specifically to the off-sale of alcohol and
specifies that the Planning Commission may issue a PCN only after first making all of the findings specified
below (see San Jose Municipal Code section 6.84.030):

1. The proposed use is not located within a Strong Neighborhoods Initiative or neighborhood
revitalization area or other area designated by the city for targeted neighborhood enhancement
services or programs, or located within an area in which the chief of police has determined based
upon quantifiable information that the proposed use: (a) would be detrimental to the public health,
safety, or welfare of persons located in the area; or (b) would increase the severity of existing law
enforcement or public nuisance problems in the area; and

Analysis: The project site is not located within an SNI or neighborhood revitalization area or other area
designated by the City for targeted neighborhood enhancement services or programs. According to the
Police Department Memorandum dated October 1, 2019, The Police Department stated that it is
neutral to the issuance of a Conditional Use Permit for the off-sale of alcohol at the subject site.
Additionally, the Mitigation Management and Operations Plan, prepared by the applicant and
submitted on October 25, 2019, provides provisions for trash and graffiti removal, security and safety,
loitering and panhandling, and employee training. The use would not be detrimental to public health,
safety, or welfare of persons located in the area, or increase the severity of existing law enforcement
or public nuisance problems in the area. Therefore, this finding can be made.

2. The proposed use would not lead to the grouping of more than four off-premises sale of alcoholic
beverage uses within a one thousand-foot radius from the exterior of the building containing the
proposed use; and

Analysis: The use would result in less than four off-sale establishments in a 1,000-foot radius. There
are currently no off-sale establishments within a 1,000-foot radius. Therefore, this finding can be
made.


https://library.municode.com/ca/san_jose/codes/code_of_ordinances?nodeId=TIT6BULIRE_CH6.84DEPUCONEALBECOLI
https://library.municode.com/ca/san_jose/codes/code_of_ordinances?nodeId=TIT6BULIRE_CH6.84DEPUCONEALBECOLI_6.84.030FI
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3. The proposed use would not be located within five hundred feet of a school, day care center, public
park, social services agency, or residential care or service facility, or within one hundred fifty feet of
a residence; and

Analysis: The use would be located less than 500 feet from two social services agencies and within 150
feet of a residence. Family Supportive Housing, a shelter providing temporary housing to families is
located approximately 330 feet, door to door, to the south of the subject site. Greater Opportunities
Day Program, a non-profit agency providing services to adults with developmental disabilities, is
located approximately 180 feet to the west of the subject site. The use would be located less than 150
feet from residentially zoned properties to the north, south, and east. Therefore, this finding cannot be
made.

4. Alcoholic beverage sales would not represent a majority of the proposed use; and

Analysis: The existing convenience store is 1,150 square feet. The sales floor area of the convenience
store is approximately 1,000 square feet. The floor area dedicated to alcohol sales is 50 square feet or
5% of the total sales floor area. Therefore, the percentage of alcohol sales would be 5% of the sales
floor area. Therefore, this finding can be made.

5. At least one of the following additional findings:

a. The census tract in which the proposed outlet for the off-premises sale of alcoholic beverages is
located is unusually configured and the proposed outlet would act as a convenience to an
underserved portion of the community without presenting a significant adverse impact on
public health or safety; or

Analysis: The census tract is not unusually configured in shape. However, the geographic
concentration of sites providing off-sale alcohol in the census tract is unusually configured. Based
on a California Alcoholic Beverage Control report for Census tract 5037.09, there are 4 existing
businesses that have off-sale alcohol licenses (Type 20 or 21). The allowed number of off-sale
licenses in the census tract is 2. The closest off-sale business is located approximately 2,300 feet
to the southeast of the subject site and is an importer of high quality commodities, beer, and
wine from East Africa, and only provides wholesale products to businesses. The remaining three
off-sale businesses are convenience stores located within 200 feet of one another and are
located at the southernmost edge of the census tract, approximately 3,800 feet from the subject
site, along McKee Road. Therefore, this finding can be made.

b. The proposed outlet for the off-premises sale of alcoholic beverages would enhance or facilitate
the vitality of an existing commercial area without presenting a significant adverse impact on
public health or safety; or

Analysis: The project is located in an area that has experienced significant population growth.
With the opening of Berryessa BART, the neighborhood is expected to increase in population and
jobs through the development of an urban multi-modal, transit-oriented neighborhood. The
surrounding neighborhood has experienced significant residential development in recent years.
From 2014 to present there have been 511 residential units constructed within 1,000 feet of the
subject site (File Nos. PD13-023, PD14-029, PD14-044, and PD15-024), significantly increasing the
population density of the census tract. The additional off-sale alcohol use would provide a more
convenient shopping experience and would further enhance the pedestrian and bicycle-oriented
nature of the neighborhood. Furthermore, the immediate area around the subject site is expected
to experience further population and job growth with the opening of the Berryessa BART station.
Finally, based on the Police Memorandum, Dated October 1, 2019, the subject site is not located
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in a high crime area, and the Police are neutral to the additional off-sale alcohol use at the
subject site. Therefore, the addition of off-sale alcohol use at the existing convenience store
would not present a significant adverse impact on public health or safety. Therefore, this finding
can be made.

c. The census tract in which the proposed outlet is located has a low population density in relation
to other census tracts in the city, and the proposed outlet would not contribute to an over-
concentration in the absolute numbers of outlets for the off-premises sale of alcoholic
beverages in the area; or

Analysis: The census tract in which the project is located has a higher population density in
relation to other census tracts in the city and is located in an already over-concentrated area.
Therefore, this finding cannot be made.

d. The proposed off-premises sale of alcoholic beverages is incidental and appurtenant to a larger
retail use and provides for a more complete and convenient shopping experience.

Analysis: Approximately 5% of the sales floor area would be dedicated to the off-sale of alcohol.
The remainder of the sales floor area would be dedicated to sales of items typical of a convenience
store. The subject site is the only convenience store within 1,000 feet of the new BART station.
Furthermore, it serves a census tract that has a higher than average population density for the City
of San José. Other businesses that provide off-sale alcohol are not located within walking distance.
Furthermore, the off-sale of alcohol at this location would provide a more complete and
convenient shopping experience in a neighborhood with transit, bicycle, and pedestrian
connections. Therefore, this finding can be made.

Analysis: Given the above-stated analysis, the third finding for the Determination of Public
Convenience or Necessity cannot be made by the Planning Commission for the off-sale of alcohol
because the project site is located within 500 feet of a social services agency and 150 feet of a
residentially zoned property. However, the Planning Commission can make three of the four findings.
Moreover, the Commission can make findings 5.a, 5.b and 5.d of the additional findings for a PCN
determination. While the Planning Commission cannot make all of the required findings for the
Determination of Public Convenience or Necessity, there are significant and overriding benefits by the
use, as it would further activate an existing commercial area and provide new amenities to the existing
and proposed population and job growth in the surrounding area.

If the Planning Commission cannot make one or more of the first four findings (items 1 through 4) listed
above, then the Planning Commission is required by San Jose Municipal Code Section 6.84.030.D to make
a recommendation to the City Council as to whether the Council should make a determination for the
proposed use.

Analysis: Given the above-state analysis, the third finding for the PCN cannot be made for the off-sale
of alcohol because the project site is located within 500 feet of a social services agency and within 150
feet of a residentially zoned property. Therefore, City Council approval is required for the proposed
use. The Planning Commission must make a recommendation on the proposed use to the City Council
and the City Council may issue a determination in connection with an application for a license from the
California Department of Alcoholic Beverage Control for the off-premises sale of alcoholic beverages
where it can make a determination that not all of the required findings can be made, and when the
Council identifies that a significant and overriding public benefit or benefits will be provided by the
proposed use. The Council can identify and find that significant and overriding public benefit will be
provided by the proposed use.


https://library.municode.com/ca/san_jose/codes/code_of_ordinances?nodeId=TIT6BULIRE_CH6.84DEPUCONEALBECOLI_6.84.030FI
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Notwithstanding the foregoing provisions and requirements contained in Subsection D. above, the City
Council may issue a determination in connection with an application for a license from the California
Department of Alcoholic Beverage Control for the off-premises sale of alcoholic beverages where the City
Council does all of the following:

a. Makes a determination that not all of the required findings set forth in Subsection B. can be made;
and

Analysis: Given the above-stated analysis, the third finding for the Determination of Public
Convenience or Necessity cannot be made by the Planning Commission for the off-sale of alcohol
because the subject site is located within 500 feet of a social services agency and within 150 feet of a
residentially zoned property. However, the Planning Commission can make three of the four findings.
Moreover, the Commission can make findings 5.a, 5.b and 5.d of the additional findings for a PCN
determination.

b. Identifies and finds that a significant and overriding public benefit or benefits will be provided by the
proposed use.

Analysis: The surrounding neighborhood has experienced significant residential development in recent
years. From 2014 to present, there have been 511 residential units constructed within 1,000 feet of the
subject site, significantly increasing the population density of the census tract. Furthermore, the
immediate area around the subject site is expected to experience further population and job growth
with the opening of the Berryessa BART station. The existing retail stores is one of the few commercial
retail uses within a half-mile of the Berryessa BART station and within walking and biking distance of
new and existing residential areas. As stated above, the alcohol sales area would represent
approximately 5% of the total sales area of the store and would not be a primary use of the building.
While the Planning Commission cannot make all of the required findings for the Determination of
Public Convenience or Necessity, there are significant and overriding benefits by the project use, as it
would further activate an existing commercial area and provide new amenities to the existing and
future residents in the surrounding area.

CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA)

Under the provisions of Section 15301(a) for Existing Facilities of the State Guidelines for Implementation
of the California Environmental Quality Act (CEQA) as stated below, this project is found to be exempt
from the environmental review requirements of Title 21 of the San José Municipal Zoning Code,
implementing the California Environmental Quality Act of 1970, as amended.

Class 1 Categorical Exemption consists of the operation, repair, maintenance, permitting, leasing,
licensing, or minor alteration of existing public or private structures, facilities, mechanical equipment, or
topographical features, involving negligible or no expansion of use beyond that existing at the time of the
lead agency's determination. The key consideration is whether the project involves negligible or no
expansion of an existing use. The project does not involve any modifications or expansion to the footprint
of the existing retail building.

The project would allow off-sale alcohol at an existing retail store. The project would include interior
modifications to allow for the display of alcoholic beverages. The retail use of off-sale alcoholic beverages
will be conducted wholly inside the building. Based on the discussion and findings in the above sections,
the activity is not anticipated to have a significant effect on the environment. Therefore, a CEQA
exemption can be issued under Section 15301(a) for Existing Facilities.
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Exhibit A (Vicinity Map):

Exhibit B (General Plan Map):
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Exhibit C (Zoning Map):

Exhibit D (Alcohol Radius Map):
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Exhibit E (Floor Plan):
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MABURY MARKET
788 N King Road. Suite 80
San Jose, CA 95133

Operations Plan for 21 Off-Sale License

File No: CP19-028

Location: 788 N King Road, San Jose, CA 95133
Days of Operation: 7 days- Monday to Sunday
Hours of Operation: 6:30 AM to 11:30 PM

1. Trash/Litter/Graffiti/Site Maintenance, etc. The project site and all public streets and spaces within
300 feet of the site will be well maintained, clean and free of litter, graffiti, etc. We have a cleaning
and landscaping company that provides service 3 days a week for the entire shopping center.

2. Security and Police Issues. The project will employ up to 1 security personnel, positioned at each
exit/throughout the facility. At a minimum, there will be a minimum of 1 security persons for every
10 patrons. If required by operations/law, security personnel will check all patron identification
cards prior to admitting. If there is queueing, this will be monitored by security personnel and will
occur in a defined area. Security cameras will be strategically throughout the space, including facing
the public right-of-way. All security camera video footage will be retained for 30 days in the event
that an incident needs review by security personnel or the police.

3. Loitering and Panhandling. Loitering and panhandling will not be tolerated and the business
operator will maintain a zero tolerance policy. No loitering signs will be posted in conspicuous places
containing wording (Spanish and English) that aligns with state and local law (business owner to
work with San Jose Police to obtain proper language). All loitering and panhandling issues will be
dealt with in a swift and consistent manner by notifying local police. No consumption or open
alcoholic beverages will be permitted on the premises. Signs specifically prohibiting this activity will
also be placed in conspicuous places in both Spanish and English.

4. Addressing Neighborhood Concerns. The project applicant/business operator will engage the
community organization/neighborhood leaders/etc. to address neighborhood concerns with any
aspect of the business. The project applicant/business operator will be available to meet with
concerned parties and create a mutually beneficial mitigation plan in accordance with any and all
relevant laws and regulations.

5. Entertainment. There are no entertainment uses proposed for this site currently.

6. Lighting and Windows. The proposed project is located in a well-lit area that contains ample street
light/parking lot lighting/exterior lighting (detailed on the site plan). All lighting issues, such as
inadequate lighting or burned out lights, will be addressed promptly by our maintenance provider.
The business is designed with full height glass windows to provide a clear and unobstructed view
from inside and out. All signage affixed to the windows will not obstruct these views.



10.

11.
12.

13.

Noise. The project will conform to all local noise performance standards as required by the
Municipal Code. All efforts will be made to limit the amount of noise emanating from the business at
all times. No entertainment is proposed in the space. Any music played will be kept to ambient
background music.

Number of Employees on the site. There will be a minimum of 2 employees at all times from open
to close.

Employee Training. All staff are trained to check IDs when necessary and cease service to patrons if
they feel they’ve had too much to drink. We will have ID reader machines to protect the law and
order of the minimum age requirements.

Percentage of Floor Area Dedicated to Alcohol Sales. Currently we have allocated 4.9 % for
Alcoholic Beverages.

Type of ABC License Requested. We are in possession of a 21 Off Sale

Minimum Age Requirements for Entry. Since we are a local neighborhood market we do not have
age requirements for entry. Tobacco and Alcoholic beverage requirements are 21 in the State of
California. To purchase Alcohol & Tobacco they need to have an ID and be 21 and over.

What will be sold on the site. The following items will be sold at Mabury Market. General grocery,
chips, snacks, soda, water, energy drinks, soups, frozen foods, ice cream, soft drinks, coffee, candy,
sun Flower seeds, medication, Coffee, tobacco product, and if approved we will be selling liquor,
beer, and wine.



SAN JOSE Memorandum

CAPITAL OF SILICON VALLEY

TO: Manuel (Alec) Atienza FROM: Daniel Anderson #3177
Planner Vice Unit
SUBJECT: Maybury Market DATE: Oct 1, 2019
CP19-028
Approved Date

I have received your request for input regarding the Maybury Market, located at 788 North King
Road, San Jose, Ca. Maybury Market is seeking a Conditional Use Permit and a Type 21 Off
Sale Beer, Wine and Distilled Spirits license to allow off-sale sales of alcohol.

Per Business and Professions (B&P) Code Section 23958, the State of California Department of
Alcohol Beverage Control shall deny an ABC Application for an ABC License if the issuance of
that license would tend to create a law enforcement problem or if it would result in or add to an
undue concentration of ABC Licenses, as described in B&P Sections 23958.4 (a)(1) and
23958.4(a)(2). A location can be unduly concentrated because of its criminal statistics and/or it’s
proximity to other ABC Licenses. ABC can issue the license per B&P Sections 23958.4 (b)(1),
and 23958.4 (b)(2) if the local governing body determines that the public convenience or
necessity would be served. The City of San Jose Planning Department or the Planning
Commission are the delegated authorities to grant these exceptions.

The proposed location is in San Jose Police Beat M1. The reported crime statistics as defined by

B&P Section 23958.4(c) are not over the 20% crime index thus the location is not considered
unduly concentrated per B&P Section 23958.4 (a)(1).

Police Beat Crime Statistics

Beat Index Crimes Arrests Total 20% Above Average
M1 (2018) 351 162 513 No
City Average 335 151 486

Department of Alcohol Beverage Control (ABC) records indicate that the proposed location is in
census tract 5037.09. Pursuant to B&P Section 23958.4 (a)(2), the ratio of off-sale retail
licenses population in census tract 5037.09 does exceed the ratio of off-sale retail licenses to
population in the county in which the applicant premises are located.



Authorized and Current ABC Licenses in Census Tract 5037.09

Census | Authorized ABC Licenses Current ABC Licenses Unduly Concentrated
Tract On - Sale Off - Sale On — Sale | Off — Sale On - Sale Off — Sale
5037.09 6 2 6 4 NO YES

The San Jose Police Department is neutral to the issuance of a Conditional Use Permit at this

location.

Please feel free to contact me at 277-4322 if you have any questions.

Ofc. Daniel Anderson #3177
Administrative Officer
Special Investigations Unit /Vice Section




RESOLUTION NO.

A Resolution of the Planning Commission of the City of San José granting, subject to conditions, a
Conditional Use Permit to allow the off-sale of alcohol in an existing 1,150 square foot retail store and
granting the Determination of Public Convenience or Necessity for a Type 21 Alcoholic Beverage Control
License on an approximately 0.46-gross acre site, located at the southeast corner of North King Road and
Mabury Road (788 North King Road).

FILE NO. CP19-028

WHEREAS, pursuant to the provisions of Chapter 20.100 of Title 20 of the San José
Municipal Code, on August 8, 2019, an application (File No. CP19-028) was filed by the
applicant, Amritpal Kaur Powar, on behalf of owners Carmelo and Leticia Rosado, with the City
of San Jos¢ for a Conditional Use Permit to allow the off-sale of'alcohol in an existing 1,150
square foot retail store and granting the Determination of Public Convenience or Necessity for
off-sale alcohol for a proposed retail use, on an approximately 0.46-gross acre site, on that certain
real property situated in the CP Commercial Pedestrian Zoning District and located on the
southeast corner of North King Road and Mabury Road (788 North King Road, San José, which
real property is sometimes referred to herein as the “subject property”); and

WHEREAS, the subject property is all that real property more particularly described in

Exhibit “A,” entitled “Legal Description,” which is attached hereto and made a part hereof by this

reference as if fully set forth herein; and

WHEREAS, pursuant to and in accordance with Chapter 20.100 of Title 20 of the San José
Municipal Code, the Planning Commission conducted a hearing on said application on December
11, 2019, notice of which was duly given; and

WHEREAS, pursuant to and in accordance with Chapter 20.100 of Title 20 of the San José
Municipal Code, this Planning Commission conducted a hearing on said application, notice of
which was duly given; and

WHEREAS, at said hearing, this Planning Commission gave all persons full opportunity to
be heard and to present evidence and testimony respecting said matter; and

WHEREAS, at said hearing this Planning Commission received and considered the reports
and recommendations of the City’s Planning Commission and the City’s Director of Planning,
Building and Code Enforcement; and

WHEREAS, at said hearing, this Planning Commission received in evidence a plan for the

C.C. Agenda: 01-15-20

Item No.: 4.b
Dropped from 12/11/19
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subject property entitled, “Conditional Use Permit for Off-Sale of Alcohol Mabury Market, 788
King Road #80 San José, CA 95133, File No. CP19-028” dated received October 25, 2019, said
development plan is on file in the Department of Planning, Building and Code Enforcement and is
available for inspection by anyone interested herein, and said development plan is incorporated
herein by this reference, the same as if it were fully set forth herein; and

WHEREAS, said public hearing before this Planning Commission was conducted in all
respects as required by the San José Municipal Code and the rules of this Planning Commission;
and

WHEREAS, this Planning Commission has heard and considered the testimony presented to
it at the public hearing, and has further considered written materials submitted on behalf of the

project applicant, City staff, and other interested parties;

NOW, THEREFORE, BE IT RESOLVED BY THE PLANNING COMMISSION OF THE CITY
OF SAN JOSE THAT:

After considering all of the evidence presented at the Public Hearing, the Planning Commission
determines, concludes and finds as follows:

1. Site Description and Surrounding Uses. The subject 0.46-gross acre site is located on a corner
lot occupied by an existing 5,535-square foot retail building. The existing retail store is located
in a 1,150 square foot tenant space within the existing retail building. The subject site is
surrounded by vacant land to the east and a single-family house to the south. To the west of the
subject site, across King Road are industrial uses. The north of the site, across Mabury Road are
existing multi-family residences. The nearest residential use is adjacent to the subject site to the
south. The site is accessed by two driveways, one on North King Road and one on Mabury
Road. There are 24 existing parking spaces on-site.

2. Project Description. The project is a Conditional Use Permit and Determination of Public
Convenience or Necessity for a Type 21 Alcoholic Beverage Control (ABC) License to allow for
the off-sale of alcoholic beverages (full range of alcoholic beverages) at an existing retail store in
the Commercial Pedestrian Zoning District on the approximately 0.46-gross acre subject site.
There is no increase in building square footage. As described above, the site is accessible from
one entrance on North King Road and one on Mabury Road. As noted in the Operations
Management Plan, store hours of operation are from 6:30 AM to 11:30 PM on Monday to
Sunday. There will be two employees on site at all times. The sales floor area of the existing
stores is approximately 1,000 square feet. The area dedicated to the sale of alcoholic beverages
would be 50 square feet or 5% of the total sales floor area.

3. General Plan Conformance. The subject site has an Envision San José¢ 2040 General Plan
Land Use/Transportation Diagram land use designation of Urban Village. The Urban Village
land use designation is applied within the Urban Village areas that are planned in the current
Horizon to accommodate higher density housing growth along with a significant amount of job
growth. This designation supports a wide variety of commercial, residential, institutional or other
land uses with an emphasis on establishing an attractive urban form in keeping with the Urban
Village Concept.
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The subject site is in the Berryessa BART Urban Village. Creation of Urban Villages is Major
Strategy #5 in the General Plan and the Urban Village concept is to create a policy framework to
direct most new job and housing growth to occur within walkable and bike-friendly Urban
Villages that have good access to transit and other existing infrastructure and facilities. Urban
Villages are to provide active, walkable, bicycle-friendly, transit-oriented, mixed-use urban
settings for new housing and job growth attractive to an innovative workforce and consistent
with the General Plan’s environmental goals.

The proposed project is consistent with the following General Plan Policies:

Land Use Policy LU-5.1: In order to create complete communities, promote new commercial
uses and revitalize existing commercial areas in locations that provide safe and convenient multi-
modal access to a full range of goods and services.

Analysis: The existing convenience store is one of the few commercial retail uses within a half
mile radius of and located within walking and biking distance of the Berryessa BART Station and
new and existing residential areas.

Land Use Policy LU-5.2: To facilitate pedestrian access to a variety of commercial
establishments and services that meet the daily needs of residents and employees, locate
neighborhood-serving commercial uses throughout the city, including identified growth areas
and areas where there is existing or future demand for such uses.

Analysis: The current and future demand for off-sale alcohol use is expected to increase as the
area is located in the Berryessa BART Urban Village. According to Appendix 5 of the General
Plan, there have already been 3,884 dwelling units entitled, with 930 additional dwelling units
planned for Horizon 1 in the Berryessa BART Urban Village. The project’s use would add to the
variety of retail products-available to the growing community. The store is within convenient
walking and biking distance of the surrounding neighborhood and within 1,000 feet of the
Berryessa BART Station.

Community Design Policy 1.15: Consider the relationship between street design, use of the
public right-of-way, and the form and uses of adjoining development. Address this relationship
in the Urban Village Planning process, development of new zoning ordinances, and the review of
new development proposals in order to promote a well-designed, active, and complete visual
street environment.

Analysis: The subject site is located at the intersection of two major streets that serve the
surrounding community and provide access to the Berryessa BART Station. The project does not
change the overall footprint of the existing building and the retail building and entrance to the
convenience store are set back one foot from the sidewalk along Mabury Road. The retail building
is oriented with the storefronts to the street. Pedestrians and bicyclists are adequately served by
sidewalks as well as bicycle lanes on both North King Road and Mabury Road. Additionally, the
existing building provides adequate bicycle parking spaces. The subject site is also served by
three VTA Bus Lines, Routes 61, 12, and 77, all of which have stops within 250 feet of the subject
site.

Zoning Ordinance Conformance.

The existing building conforms to the development standards set forth in the CP Commercial
Neighborhood Zoning District. The site is located in the CP Commercial Pedestrian Zoning
District, which conforms to the Envision San José 2040 General Plan Land Use/Transportation
Diagram designation. The Commercial Pedestrian district is intended to support pedestrian-
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oriented retail activity at a scale compatible with surrounding residential neighborhoods. The
existing use as a retail store is a permitted use in the Commercial Pedestrian Zoning District.
The off-sale of alcoholic beverages requires a Conditional Use Permit.

Development Standards

Setbacks: There are no changes to the existing 5,535-square foot retail building, which was
entitled through a Site Development Permit (File No. H04-047). The subject site has two front
property lines along North King Road and Mabury Road and two rear property lines. In the
Commercial Pedestrian Zoning District, there are no minimum front setbacks and a maximum
front setback of 10 feet is required. The existing building has front setbacks of 1 foot along both
North King Road and Mabury Road. In the Commercial Pedestrian Zoning District, a 25 foot rear,
corner setback is required. The existing building provides rear setbacks of 52 feet and 77 feet
respectively. The required maximum building height in the Commercial Pedestrian Zoning
District is 50 feet. The existing building has a maximum height of 35 feet. No modifications would
occur to the existing building. The existing setbacks and height are not being altered by this
Conditional Use Permit.

Parking: There are no changes to the existing 5,535-square foot retail building. The existing retail
building was entitled by a Site Development Permit (File No. H04-047) and is required to provide
24 vehicle parking spaces. The project site currently provides 24 vehicle parking spaces. The
additional off-sale alcohol use would not require additional vehicle parking spaces. The subject
site requires 4 bicycle parking spaces, which are provided in the parking lot area at the east end
of the subject site.

California Environmental Quality Act. Under the provisions of Section 15301(a) for Existing
Facilities of the State Guidelines for Implementation of the California Environmental Quality Act
(CEQA) as stated below, this project is found to be exempt from the environmental review
requirements of Title 21 of the San José Municipal Code, implementing the California
Environmental Quality Act of 1970, as amended.

Class 1 Categorical Exemption consists of the operation, repair, maintenance, permitting, leasing,
licensing, or minor alteration of existing public or private structures, facilities, mechanical
equipment, or topographical features, involving negligible or no expansion of use beyond that
existing at the time of the lead agency’s determination. The key consideration is whether the
project involves negligible or no expansion of an existing use. The project does not involve any
modifications or expansion to the footprint of the existing retail building.

The project would allow off-sale alcohol in an existing retail store. The project would include
interior modifications to allow for the display of alcoholic beverages. The retail use of off-sale
alcoholic beverages will be conducted wholly inside the building. Based on the discussion and
findings in the above sections, the activity is not anticipated to have a significant effect on the
environment. Therefore, a CEQA exemption can be issued under Section 15301(a) for Existing
Facilities.

. Required Findings for Off-Sale of Alcohol

A conditional use permit may be issued pursuant to the applicable provisions of this title for the
off-sale of any alcoholic beverages only if the decision-making body first makes the following
additional findings, where applicable:

a. For such use at a location closer than five hundred feet from any other such use involving
the off-sale of alcoholic beverages, situated either within or outside the city, that the
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proposed location of the off-sale alcohol use would not result in a total of more than four
establishments that provide alcoholic beverages for off-site consumption within a one-
thousand-foot radius from the proposed location.

Analysis: The use is not located within 500 feet from any other use involving the off-sale of
alcoholic beverages. The project use would also not result in a total of more than four
establishments that provide alcoholic beverages for off-site consumption within a 1,000-foot
radius from the project location. Therefore, this finding can be made.

For such use at a location closer than five hundred feet from any other use involving the off-
sale of alcoholic beverages, situated either within or outside the city, where the proposed
location of the off-sale of alcoholic beverages use would result in a total of more than four
establishments that provide alcoholic beverages for off-site consumption within a one-
thousand-foot radius from the proposed location, that the resulting excess concentration of
such uses will not:

i. Adversely affect the peace, health, safety, morals, or welfare of persons residing or
working in the surrounding area; or

ii. Impair the utility or value of property of other persons located in the vicinity of the area; or
iii. Be detrimental to public health, safety or general welfare.

Analysis: The use is not located within 500 feet from any such use involving the off-sale
of alcoholic beverages. The use would also not result in a total of more than four
establishments that provide alcoholic beverages for off-site consumption within a one
thousand-foot radius from the project location. As indicated in the San José Police
Department Memorandum dated October 1, 2019, the Police Department is neutral
regarding the project use. Additionally, the Mitigation Management and Operations Plan,
prepared by the applicant and submitted on October 25, 2019, provides provisions for
trash and graffiti removal, security and safety, loitering and panhandling, and employee
training. Therefore, this finding can be made.

For such use at a location closer than five hundred feet from any child care center, public
park, social service agency, residential care facility, residential service facility, elementary
school, secondary school, college or university, or one hundred fifty feet from any
residentially zoned property, that the building in which the proposed use is to be located is
situated and oriented in such a manner that would not adversely affect such residential, child
care center, public park, social service agency, residential care facility, residential service
facility and/or school use.

Analysis: The use is located less than 500 feet from two social service agencies. Family
Supportive Housing, a shelter providing temporary housing to families is located
approximately 330 feet from door to door to the south of the subject site. Greater
Opportunities Day Program, a non-profit agency providing daytime services to adults with
developmental disabilities, is located approximately 180 feet west of the subject site across
North King Road. There are residentially zoned properties located less than 150 feet from the
subject site to the north, south, and east. Therefore, this finding cannot be made. Because this
finding cannot be made, the project is required to receive a Determination of Public
Convenience or Necessity.
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3. Requirements for Determination of Public Convenience or Necessity. Under California Business
and Professions Code Sections 23958 and 23958.4, the Department of Alcoholic Beverage Control
(ABC) must deny an application for a liquor license “if issuance of that license would tend to create
a law enforcement problem, or if the issuance would result in or add to an undue concentration of
liquor licenses in the area,” unless the City determines that the public convenience or necessity
would be served by the issuance of the license (Determination of Public Convenience or Necessity).
An “undue concentration” is defined as follows:

a. The premises of the proposed license are located in an area that has 20 percent or greater number
of reported crimes than the average number of reported crimes for the City as a whole, or

b. The premises of the proposed license are located in a census tract where the ratio of existing
retail off-sale licenses to population in the census tract exceeds the ratio in the County as a
whole.

Analysis: The project site is located within Census Tract 5037.09. According to the Police
Memorandum, dated October 1, 2019, the neighborhood does not report 20 percent more
crimes above the city average. However, the ratio of existing retail off-sale licenses to
population in the census tract exceeds the ratio in the County as a whole. Therefore, for the
California Department of Alcoholic Beverage Control to.be able to issue a license for this off-
sale use, the City must grant a Determination of Public Convenience or Necessity. The analysis
of the project is based on the required findings identified in Title 6 of the San José Municipal
Code and is described below.

Chapter 6.84 of Title 6 identifies the process and findings related specifically to the off-sale
of alcohol and specifies that the Planning Commission may issue a PCN only after first making
all of the findings specified below (see San Jose Municipal Code section 6.84.030):

1. The proposed use is not located within a strong neighborhoods initiative or
neighborhood revitalization area or other area designated by the city for targeted
neighborhood enhancement services or programs, or located within an area in which
the chief of police has determined based upon quantifiable information that the
proposed use: (a) would be detrimental to the public health, safety, or welfare of
persons located in the area; or (b) would increase the severity of existing law
enforcement or public nuisance problems in the area; and

1) Would be detrimental to the public health, safety, or welfare of persons located
in the area; or

2) Would increase the severity of existing law enforcement or public nuisance
problems in the area; and

Analysis: The project site is not located within an SNI or neighborhood revitalization
area or other area designated by the City for targeted neighborhood enhancement
services or programs. According to the Police Department Memorandum dated October
1, 2019, The Police Department stated that it is neutral to the issuance of a Conditional
Use Permit for the off-sale of alcohol at the subject site. Additionally, the Mitigation
Management and Operations Plan, prepared by the applicant and submitted on October
25, 2019, provides provisions for trash and graffiti removal, security and safety,
loitering and panhandling, and employee training. The project would not be detrimental
to public health, safety, or welfare of persons located in the area, or increase the
severity of existing law enforcement or public nuisance problems in the area. Therefore,
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this finding can be made.

The proposed use would not lead to the grouping of more than four off-premises sale
of alcoholic beverage uses within a one thousand-foot radius from the exterior of the
building containing the proposed use; and

Analysis: The use would result in less than four off-sale establishments in a 1,000-foot
radius. There are currently no off-sale establishments within a 1,000-foot radius.
Therefore, this finding can be made.

The proposed use would not be located within five hundred feet of a school, day care
center, public park, social services agency, or residential care or service facility, or
within one hundred fifty feet of a residence; and

Analysis: The use would be located less than 500 feet from two social services agencies,
and within 150 feet of a residence. Family Supportive Housing, a shelter providing
temporary housing to families is located approximately 330 feet door to door to the south
of the subject site. Greater Opportunities Day Program, a non-profit agency providing
services to adults with developmental disabilities, is located approximately 180 feet to the
west of the subject site. The subject site is located approximately 150 feet from
residentially zoned properties to the north, east, and south. Therefore, this finding cannot
be made.

Alcoholic beverage sales would not represent a majority of the proposed use; and

Analysis: The existing convenience store is- 1,150 square feet. The sales floor area of the
convenience store is approximately 1,000 square feet. The area dedicated to alcohol
sales is 50 square feet or 5% of the total sales floor area. Therefore, the percentage of
alcohol sales would be 5% of the sales area. Therefore, this finding can be made.

At least one of the following additional findings:

1) The census tract in which the proposed outlet for the off-premises sale of alcoholic
beverages is located is unusually configured and the proposed outlet would act as a
convenience to an underserved portion of the community without presenting a
significant adverse impact on public health or safety; or

Analysis: The census tract is not unusually configured in shape. However, the
geographic concentration of sites providing off-sale alcohol in the census tract is
unusually configured. Based on a California Alcoholic Beverage Control report for
Census tract 5037.09, there are 4 existing businesses that have off-sale alcohol
licenses (Type 20 or 21). The allowed number of off-sale licenses in the census
tract is 2. The closest off-sale business is located approximately 2,300 feet to the
south east of the subject site and is an importer of high quality commodities, beer,
and wine from East Africa, and only provides wholesale products to businesses.
The remaining three off-sale businesses are convenience stores located within 200
feet of one another and are located at the southernmost edge of the census tract,
approximately 3,800 feet from the subject site, along McKee Road. Therefore, this
finding can be made.

2) The proposed outlet for the off-premises sale of alcoholic beverages would enhance
or facilitate the vitality of an existing commercial area without presenting a
significant adverse impact on public health or safety; or
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Analysis: The project is located in an area that has experienced significant
population growth. With the opening of Berryessa BART, the neighborhood is
expected to increase in population and jobs through the development of an urban
multi-modal, transit-oriented neighborhood. As shown in Exhibit A, the surrounding
neighborhood has experienced significant residential development in recent years.
From 2014 to present there have been 511 residential units constructed within 1,000
feet of the subject site (File Nos. PD13-023, PD14-029, PD14-044, and PD15-024),
significantly increasing the population density of the census tract. The additional
off-sale alcohol use would provide a more convenient shopping experience and
would further enhance the pedestrian and bicycle-oriented nature of the
neighborhood. Furthermore, the immediate area around the subject site is expected
to experience further significant population and job growth with the opening of the
Berryessa BART station. Finally, based on the Police Memorandum, Dated October
1, 2019, the subject site is not located in a high crime area, and the Police are
neutral to the addition of off-sale alcohol use at the subject site. Therefore, the
additional off-sale alcohol use at the existing convenience store would not present
a significant adverse impact on public health or safety. Therefore, this finding can
be made.

3) The census tract in which the proposed outlet is located has a low population
density in relation to other census tracts in the city, and the proposed outlet would
not contribute to an over- concentration in the absolute numbers of outlets for the
off-premises sale of alcoholic beverages in the area; or

Analysis: The census tract in which the project is located has a higher population
density in relation to other census tracts in the city, and is located in an already
over-concentrated area. Therefore, this finding cannot be made.

4) The proposed off-premises sale of alcoholic beverages is incidental and
appurtenant to a larger retail use and provides for a more complete and convenient
shopping experience.

Analysis: Approximately 5% of the sales floor area would be dedicated to the off-
sale of alcohol. The remainder of the sales floor area would be dedicated to sales of
items typical of a convenience store. The subject site is the only convenience store
within 1,000 feet of the new BART station. Furthermore, it serves a census tract that
has a higher than average population density for the City of San José. Other
businesses that provide off-sale alcohol are not located within walking distance.
Furthermore, the off-sale of alcohol at this location would provide a more complete
and convenient shopping experience in a neighborhood with transit, bicycle, and
pedestrian connections. Therefore, this finding can be made.

Notwithstanding the foregoing provisions and requirements contained in the San José Municipal
Code Section 6.84.030.D, the City Council may issue a determination in connection with an
application for a license from the California Department of Alcoholic Beverage Control for the off-
premises sale of alcoholic beverages where the City Council does all of the following:

a. Makes a determination that not all of the required findings in San José¢ Municipal Code Section
6.84.040.B can be made; and
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Analysis: Given the above-stated analysis, the third finding for the Determination of Public
Convenience or Necessity cannot be made by the Planning Commission for the off-sale of
alcohol because the subject site is located within 500 feet of a social services agency and
within 150 feet of a residentially zoned property. However, three of the four findings can be
made. Moreover, the Commission can make findings 5.a, 5.b and 5.d of the additional findings
can also be made for a PCN determination.

b. Identifies and finds that a significant and overriding public benefit or benefits will be provided
by the proposed use.

Analysis: The surrounding neighborhood has experienced significant residential development
in recent years. From 2014 to present, there have been 511 residential units constructed
within 1,000 feet of the subject site, significantly increasing the population density of the
census tract. Furthermore, the immediate area around the subject site is expected to
experience further population and job growth with the opening of the Berryessa BART station.
The existing retail stores is one of the few commercial retail uses within a half-mile of the
Berryessa BART station and within walking and biking distance of new and existing
residential areas. As stated above, the alcohol sales area would represent approximately 5%
of the total sales area of the store and would not be a primary use of the building. While not
all of the required findings cam be made for the Determination of Public Convenience or
Necessity, there are significant and overriding benefits by the project use, as it would further
activate an existing commercial area and provide new amenities to the existing and future
residents in the surrounding area.

In accordance with the findings set forth above, a Conditional Use Permit and Determination of
Public Convenience or Necessity to use the subject property for said purposes specified above
and subject to each and all of the conditions hereinafter set forth is hereby approved. The
Planning Commission expressly declares that it would not have granted this Permit except upon
and subject to each and all of said conditions, each and all of which conditions shall run with the
land and be binding upon the owner and all subsequent owner of the subject property, and all
persons who sue the subject property for the use conditionally permitted hereby.

Conditional Use Permit Section 20.100.700 of the Zoning Ordinance specifies the required
findings for approval of a Conditional Use Permit. These findings are made for the project
based on the analysis related to General Plan, Zoning Ordinance, and CEQA conformance and
subject to the conditions set forth in the Permit.

a. The Conditional Use Permit, as approved, is consistent with and will further the policies of the
General Plan, applicable specific plans and area development policies.

Analysis: As explained in detail above, the project use would be consistent with and further the
policies of the General Plan. The existing convenience store is the only commercial uses
providing retail products in a safe and convenient multimodal neighborhood. The use would
add to the variety of retail products available to the surrounding community and would further
facilitate pedestrian and bicycle access to the subject site.

b. The Conditional Use Permit, as approved, conforms with the zoning code and all other
provisions of the San José Municipal Code applicable to the project.

Analysis: The project has no modifications to the existing building. The existing setbacks,
height, and number of parking spaces are not being altered by this Conditional Use Permit.
The existing retail use is allowed in the Commercial Pedestrian Zoning District, and off-sale
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alcohol use would also be permitted with a Conditional Use Permit pursuant to Table 20-90
of the Municipal Zoning Code. Therefore, the project would be in compliance with the
requirements of the of the Commercial Pedestrian Zoning District.

The Conditional Use Permit, as approved, is consistent with applicable city council policies, or
counter Conditional Use Permit balancing considerations justify the inconsistency.

Analysis: There are no applicable City Council policies for project.

The proposed use at the location requested will not adversely affect the peace, health, safety,
morals or welfare of persons residing or working in the surrounding area; or impair the utility
or value of property of other persons located in the vicinity of the site; or be detrimental to public
health, safety or general welfare.

Analysis: As indicated in the San José Police Department Memorandum, dated October 1,
2019, the project use is located in an area that is unduly concentrated with alcohol sales, but
is not in an area of high crime. The Police department is neutral regarding this project. Due
to the concentration of alcohol sales, a Determination of Public Convenience and Necessity
is required. The sales area dedicated to off-sale alcohol sales is 50 square feet, which is 5%
of the 1,000-square foot sales area. Additionally, the Mitigation Management and Operations
Plan prepared by the applicant and submitted on October 25, 2019 provides provisions for
trash and graffiti removal, security and safety, loitering and panhandling, and employee
training. Therefore, the use would not be detrimental to the surrounding neighborhood.

The proposed site is adequate in size and shape to accommodate the yards, walls, fences, parking
and loading facilities, landscaping and other development features prescribed in this title, or as
is otherwise required in order to integrate said use with the uses in the surrounding areas.

Analysis: The existing retail building conforms to the development regulations, including
setbacks, height, and parking for a building in the Commercial Pedestrian Zoning District.
There are no maodifications to the existing building.

The proposed site is adequately served by highways or streets of sufficient width and improved
as necessary to carry the kind and quality of traffic such use would generate, and by other public
or private service facilities as are required.

Analysis: The subject site is adequately served and accessed from North King Road and Mabury
Road. The subject site is located within 1,000 feet of the future Berryesssa BART Station, and is
along the path of three Valley Transportation Authority bus routes, numbers 12, 77, and 61.
There are three stops that are less than 250 feet from the site located to the east, west, and
southwest.

The environmental impacts of the project, including but not limited to noise, vibration, dust,
drainage, erosion, storm water runoff, and odor which, even if insignificant for purposes of the
California Environmental Quality Act (CEQA), will not have an unacceptable negative affect
on adjacent property or properties.

Analysis: The project does not involve any modifications to the existing retail building. There
would be no construction on-site. The retail store in which the off-sale alcohol would be sold is
already existing. Therefore, there would be no unacceptable negative environmental impacts
related to noise, vibration, dust, drainage, storm water runoff, or odor, and would not have an
unacceptable negative affect on adjacent properties.



File No. CP19-028
Page 11 of 14

In accordance with the findings set forth above, a Conditional Use Permit to use the subject property
for said purpose specified above and subject to each and all of the conditions hereinafter set forth is
hereby approved. This Planning Commission expressly declares that it would not have approved this
Conditional Use Permit except upon and subject to each and all of said conditions, each and all of which
conditions shall run with the land and be binding upon the owner and all subsequent owners of the
subject property, and all persons who use the subject property for the use conditionally permitted
hereby.

CONDITIONS

1. Acceptance of Conditional Use Permit and Determination of Public Convenience or Necessity.
Per Section 20.100.290(B) of Title 20 of the San José Municipal Code, should the permittee fail to
file a timely and valid appeal of this Conditional Use Permit and Determination of Public
Convenience or Necessity within the applicable appeal period, such inaction by the permittee shall
be deemed to constitute all of the following on behalf of the permittee:

a. Acceptance of the Conditional Use Permit and Determination of Public Convenience or
Necessity by the permittee; and

b. Agreement by the permittee to be bound by, to comply with, and to do all things required of or
by the permittee pursuant to all of the terms, provisions, and conditions of this Permit or other
approval and the provisions of Title 20 of the San Jos¢ Municipal Code applicable to such
Permit.

2. Permit Expiration. This Conditional Use Permit and Determination of Public Convenience or
Necessity shall automatically expire two years from and after the date of issuance hereof by the
Planning Commission, if within such time period, a Building Permit has not been obtained or the
use, if no Building Permit is required, has not commenced, pursuant to and in accordance with the
provision of this Conditional Use Permit and Determination of Public Convenience or Necessity.
The date of issuance is the date this Conditional Use Permit and Determination of Public
Convenience or Necessity is approved by the Planning Commission. However, the Director of
Planning may approve a Permit Adjustment/Amendment to extend the validity of this Permit in
accordance with Title 20 of the San José Municipal Code. The Permit Adjustment/Amendment
must be approved prior to the expiration of this Permit.

3. Building Permit/Certificate of Occupancy. Procurement of a Building Permit and/or
Certificate of Occupancy from the Building Official for the structures described or contemplated
under this permit shall be deemed acceptance of all conditions specified in this Permit and the
permittee’s agreement to fully comply with all of said conditions. No change in the character of
occupancy or change to a different group of occupancies as described by the Building Code
shall be made without first obtaining a Certificate of Occupancy from the Building Official, as
required under San José Municipal Code Section 24.02.610, and any such change in occupancy
must comply with all other applicable local and state laws.

4. Sewage Treatment Demand. Pursuant to Chapter 15.12 of Title 15 of the San José Municipal
Code, acceptance of this Permit by Permittee shall constitute acknowledgement of receipt of
notice by Permittee that (1) no vested right to a Building Permit shall accrue as the result of the
granting of this Permit when and if the City Manager makes a determination that the cumulative
sewage treatment demand of the San José - Santa Clara Regional Wastewater
Facility represented by approved land uses in the area served by said Facility will cause the
total sewage treatment demand to meet or exceed the capacity of San José - Santa Clara
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Regional Wastewater Facility to treat such sewage adequately and within the discharge
standards imposed on the City by the State of California Regional Water Quality Control Board
for the San Francisco Bay Region; (2) substantive conditions designed to decrease sanitary
sewage associated with any land use approval may be imposed by the approval authority; (3)
issuance of a Building Permit to implement this Permit may be suspended, conditioned or
denied where the City Manager is necessary to remain within the aggregate operational capacity
of the sanitary sewer system available to the City of San José¢ or to meet the discharge standards
of the sanitary sewer system imposed on the City by the State of California Regional Water
Quality Control Board for the San Francisco Bay Region.

Use Authorization. This Conditional Use Permit and Determination of Public Convenience or
Necessity authorizes the off-sale of alcohol (full range of alcoholic beverages) in an existing
1,150-square foot convenience store, on the approximately 0.46-gross acre subject site. The
Management and Operations Plan, prepared by the applicant and submitted on October 25, 2019,
provides provisions for trash and graffiti removal, security and safety, loitering and panhandling,
and employee training. The hours of operation allowed are between 6:30 a.m. and 11:00 p.m.

Off-Sale of Alcohol. This Conditional Use Permit and Determination of Public Convenience or
Necessity authorizes the off-sale of alcohol at the subject establishment and successors of said tenant
spaces whereby the subsequent tenant maintains a similar use as deemed by the Director of Planning.

Alcoholic Beverage Control. The off-sale of alcohol (full range of alcoholic beverages) is allowed
in conformance with the requirements of the Department of Alcohol Beverage Control (ABC). The
permittee shall obtain and maintain full compliance with its ABC license and remain in good
standing with the Department of Alcoholic Beverage Control.

Limitations on the Area of Alcohol Sales. The sale of alcohol for off-site consumption allowed by
this Permit shall be limited and incidental to the primary use of a convenience store. The area in
which alcoholic beverages are displayed or otherwise offered for sale shall not exceed 5 percent of
the total floor area of the retail area that is open and accessible to the general public (i.e., excluding
backroom storage and office spaces). Alcohol product displays shall not be placed outside the retail
tenant space.

Conformance to Plans. The development of the site shall conform to the approved Conditional
Use Permit plans entitled, “Conditional Use Permit for Off-Sale of Alcohol Mabury Market, 788
King Road. San José¢, CA 95133, File No. CP19-028,” dated received October 25, 2019, on file
with the Department of Planning, Building and Code Enforcement as may be amended and
approved by the Director of Planning, Building, and Code Enforcement, and to the San José
Building Code (San José Municipal Code, Title 24). The plans are referred to herein as the
“approved plans” or the “Approved Plan Set.”

Nuisance. This use shall be operated in a manner which does not create a public or private
nuisance. Any such nuisance must be abated immediately upon notice by the City.

. Compliance with Local and State Laws. The subject use shall be conducted in full

compliance with all local and state laws. No part of this approval shall be construed to permit a
violation of any part of the San Jos¢ Municipal Code. The Permit shall be subject to revocation
if the subject use is conducted in such a manner as to cause a nuisance, as defined above.

Discretionary Review. The Director of Planning, Building and Code Enforcement maintains
the right of discretionary review of requests to alter or amend structures, conditions, or
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restrictions of this Permit incorporated by reference in accordance with Chapter 20.100 of the
San José Municipal Code.

Anti-Graffiti. The permittee shall remove all graffiti from buildings and wall surfaces within 48
hours of defacement, including job sites for projects under construction.

Anti-Litter. The site and surrounding area shall be maintained free of litter, refuse, and debris:

a. Cleaning shall include keeping all publicly used areas free of litter, trash, cigarette butts and
garbage and shall include daily damp washing of all exterior walls and sidewalks along the
project's frontage.

b. The operator of the proposed use shall clean the public right-of-way immediately adjacent to
the subject site before 8:00 a.m. each day.

c. Mechanical equipment used for outside maintenance, including blowers and street sweepers
may not be used between 10:00 p.m. and 6:00 a.m. daily.

Noise. Noise shall be contained within the buildings and the buildings shall be adequately
insulated to prevent excessive noise from emanating outside.-Adequate HVAC (air
conditioning) shall be provided to allow all doors and windows on the subject site to remain
closed during the operation and activities of the site. Maximum noise levels from the interior of
the facility shall not exceed 55 decibels at the adjacent property line.

Outdoor Storage. No outdoor storage is allowed or permitted unless designated on the
Approved Plan Set.

Sign Approval. No signs are approved at this time. All proposed signs shall be subject to
review and approval by the Director of Planning through a subsequent Permit Adjustment.

Building and Property Maintenance. The permittee shall maintain the property in good visual
and functional condition. This shall include, but not be limited to all exterior elements of the
enclosure such as paint, roof, lighting and landscaping.

Lighting. All on-site exterior, unroofed lighting shall conform to the Outdoor Lighting Policy
(Council Policy 4-3) as amendment. All proposed lighting shall require issuance of a Permit
Adjustment.

Building Division Clearance for Issuing Permits. Prior to the issuance of a Building Permit,
the following requirements must be met to the satisfaction of the Chief Building Official:

a. Construction Plans. This permit file number CP19-028 shall be printed on all construction
plans submitted to the Building Division.

b. Americans with Disabilities Act. The permittee shall provide appropriate access as required
by the Americans with Disabilities Act (ADA).

c. Construction Plan Conformance. A project construction plan conformance review by the
Planning Division is required. Planning Division review for project conformance will begin
with the initial plan check submittal to the Building Division. Prior to any building permit
issuance, building permit plans shall conform to the approved Planning development permits
and applicable conditions.

d. Construction Hours. Construction and grading activities shall be limited to the hours of
7:00 a.m. to 7:00 p.m. Monday through Friday.
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21. Fire Department Clearance. Hazmat clearance and compliance with all applicable fire and
building codes and standards relating to fire and panic safety shall be verified by the Fire
Department during the Building Permit process.

22. Revocation, Suspension, Modification. This Conditional Use Permit and Determination of
Public Convenience or Necessity may be revoked, suspended or modified by the Planning
Commission, or by the City Council on appeal, at any time regardless of who is the owner of the
subject property or who has the right to possession thereof or who is using the same at such
time, whenever, after a noticed hearing in accordance with Part 2, Chapter 20.100, Title 20 of
the San José Municipal Code it finds:

a. A violation of any conditions of the Conditional Use Permit and Determination of Public
Convenience or Necessity was not abated, corrected or rectified within the time specified on
the notice of violation; or

b. A violation of any City ordinance or State law was not abated, corrected or rectified within
the time specified on the notice of violation; or

c. The use as presently conducted creates a nuisance.

APPROVED and issued this 15" day of January, 2020 by the following vote:
AYES:
NOES:
ABSENT:

ABSTAIN:

SHILOH BALLARD
Chairperson
ATTEST:

ROSALYNN HUGHEY
Director of Planning, Building & Code Enforcement
Planning Commission Secretary

NOTICE TO PARTIES

The time within which judicial review must be sought to review this decision is governed by the
provisions of the California Code of Civil Procedure Section 1094.6.



CITY OF &

SAN JOSE Department of Planning, Building and Code Enforcement

CAPITAL OF SILICON VALLEY ROSALYNN HUGHEY, DIRECTOR

FILE NO. CP19-028

LOCATION OF PROPERTY Southeast corner of North King Road and Mabury
Road (788 North King Road)

PROJECT DESCRIPTION Conditional Use Permit and Determination of Public

Convenience or Necessity for an ABC License to allow
the off-sale of alcohol (full range of alcoholic
beverages) at an existing 1,150-square foot retail store
on an approximately 0.46-gross acre site.

ASSESSOR'S PARCEL NUMBER 254-04-099

CERTIFICATION

Under the provisions of Section 1530 of the State Guidelines for Implementation of the California
Environmental Quality Act (CEQA) as stated below, this project is found to be exempt from the
environmental review requirements of Title 21 of the San José¢ Municipal Code, implementing the
California Environmental Quality Act of 1970, as amended.

Section 15301. Existing Facilities

Class 1 consists of the operation, repair, maintenance, permitting, leasing, licensing, or minor
alteration of existing public or private structures, facilities, mechanical equipment, or topographical
features, involving negligible or no expansion of use beyond that existing at the time of the lead
agency’s determination. The types of “existing facilities” itemized below are not intended to be all-
inclusive of the types of project which might fall within Class 1. The key consideration is whether the
project involves negligible or no expansion of an existing use. Examples of this exemption include
Subsection (a) for interior or exterior alterations involving such things as interior partitions,
plumbing, and electrical conveyances.

Analysis

The project is to allow the off-sale of alcohol at an existing 1,150-square foot retail store. The off-sale
of alcohol will not involve an expansion of uses beyond the existing retail store. Minimal interior
alterations would be made in order to display the off-sale items. The subject site is served by all
public services, including water, sewer, and trash. The proposed project has a land use designation of
Neighborhood/Community Commercial which is intended to support a very broad range of
commercial activity, including commercial uses that serve the communities in neighboring areas,
such as neighborhood serving retail. Additionally, based on the Santa Clara Valley Habitat Agency
Plan, the site is located in the Urban-Suburban land cover area. Therefore, the subject property is not
in an environmentally sensitive area. The project would not result in a significant environmental



impact and qualifies for an exemption under section 15301(a) for Existing Facilities of the CEQA
Guidelines.

Exceptions:

CEQA Guidelines Section 15300.2 provides exceptions to the usc of Categorical Exemptions where
the use of a Categorical Exemption is prohibited under certain circumstances. The City has considered
the project’s applicability to all of the exceptions under Section 15300.2. An analysis of each of these
exceptions in reference to this specific project is provided below.

(a) Section 15300.2(a) does not apply to the Class Category 1 and 15 of exemptions. Even so, the
project would not impact an environmental resource of hazardous or critical concern.

(b) Based on the above analysis, there is no evidence of a potential significant cumulative impact on
the environment from the proposed project. The project proposes no expansion or change to the
current development and allowable use. It has been determined that the project will not
cumulatively impact traffic, noise, air quality, or water quality.

(c) The project would not result in any significant effects on the environment due to unusual
circumstances. The proposed project site does not have any unusual circumstances that would
negatively impact the environment.

(d) The project site is not located adjacent to or visible from a designated state scenic highway.
Therefore the project is not subject to 15300.2(d).

(e) The proposed project is not located on a site which is included on any hazardous waste list
complied pursuant to Section 65962.5 of the Government Code. Therefore, the project is not
subject to 15300.2(¢).

(f) The proposed project is not eligible as a City Landmark and therefore is not a historical resource.
Additionally, the site is not located in a historical conservation area. Therefore, the project would
not adversely change the significance of a historical resource.

ROSALYNN HUGHEY, Director
Planning, Building and Code Enforcement

Date XZLZ??;/?‘? i /f; lerr _a

Project Manager: Alec Atienza




The following
Items were
recelved after
packets were
distributed.



CP19-029
irm. Y, b.

. | MYy,
Greater Opportunities | “&1& ég e Cora: A 5050
& 7 {408) 248-4464

he Developmentally Disabled !
2700 S |
74N
| GREATER |

{ OPPORTUNITIES |

Federal tax-ID: 77-0020972

8ill Coker, CEO

QOctober 8, 2019

Re: Mabury Market

To Whom it May Concern:

We would like to make it known, Greater Opportunities has no objection to Mabury
Market obtaining a 21 Liquor License. It is convenient for the neighborhood and the
general community as well as the people we support. We understand the neighborhood
had changed so much in the fast decade and the new residents of the area would like a
local store where they can simply walk to and from. We are confident Mabury Market,
convenient store will follow are laws set forth by the licensing authorities.

We support support Mabury Market obtaining a 21 Off Sale Liquor License. If you have
any guestions, we can be reached at the above address and phone number.

Best Regards,
e
Bill Coker, CEO

Greater Opportunities

cc.  cl/10-8-19

A Private, Non-Profit{c)(3) Corporation Providing Support and Personalized Services to Indivicutals with Developmental Disabllities




: MABURY MARKET
788 N KING RD. SAN JOSE, CA 95133

19-628
item: Y. b.

For your convenience we are applying for a Liquor license. 1 you feel that this would be a convenient piace for you to purchase
Beer, Wine, and Liquor please sign below. We will forward this comminity/Neghiborhood request to the counci! members,
Honorable Mayor, and the city of San lose. Thank You for your long awaited coorporation, and participation.
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MABURY MARKET

: 788 N KING RD. SAN JOSE, CA 95133
For your convenience we are applymg fora. !.lquor license: If you feel that this would be a convenient place for you to purchase

Beer, Wine, and Liquor please s;_gn below. We will forward this comminity/Neghiborhood request to the council members,
Honorable Mayor, and the city of San Jose. Thank You for your long awaited coorporation, and participation.
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MABURY MARKET
788 N KING RD. SAN JOSE, CA 95133

For your convenience we are applying for a quuor ficense. If you feel that this would be a convenient place for you to purchase
Beer, Wine, and Liquor please sign below. We will forward this comminity/Neghiborhood request to the council members,
Honorable Mayor, and the city of San Jose. Thank You for your long awaited coorporation, and participation.

DATE NAME ADDRESS PHONE # SIGNATURE Pa)
%( - )OS NV ! A =263 4 ' !
A “ 29%7. et & ot ) 700 ]

o s fgaw AT Y& i 774
g1 2-F 5cnm | Doy roudl VA5 Covrtzy Yo g7 300~
8N4 | (e BovodwaoD/ | 125 £ TRl ST Lﬁm e} Stleos
G2 Adion Cowern | T [jos, L J15 S sy 874
G299 | JXESVs P2 $95 hazuyGel €0 QQ@MéOvWSF
A2 | ShatN AR 20N ;3*” o A% o4 2od 97 Twby’
T 13-4 \}(BC‘ (‘_’\4’,«( "t e B fﬁ‘“‘ﬁ vl
Gl T~ Lan By A I3 Jed st <) (’A’- S5 5 20
=R Gl ™o (o RIS SRS I R =
U2 el “ 4 vor f‘?‘f»—ll;{}
alizip’l ¢ Ve A | AR 7 AR ED
glisib- 12320 _ranleyy  f1 o/ L& 4l =797
Gl (el . Y
Q’/f%//"‘B SRR < s 150 - FTH
hHiM Cnyomefk' \(cuﬂ(_, HAG ﬂnmqu Q- Soon 63 BY=R 0 -quRT]
: Q(tuma _5”510‘4 Con< 100 Wewbuy Panll D “Coan Tse CPU&-«??Z;@‘(@%
AR Y, 2040 S fam 7l 41&- 61 -
alidiq ’W s Tohn bt | 1700 Neadary ot CDe 06{055??(0 -
i | Marie Sadaniec) P390 SN “«g?s ST (\/\X&
Crortel Aeovy _SavdT 119260 Matewe 9 &f P2 CEw ST e
(IR N ROD 000S L ons WUG.CT0 A2} vf

AL N 254 7 Plenfont Cresr e, 250 oK E5L 059 | - 2,
‘t\lSH‘% W&remh i‘js(si‘/fcf’xf.i\b DR iond GG % ‘H)‘E‘b3§‘510§ |

‘31/[‘;49 [iedas Avil 066 Lerplnaje Z)m

‘l/_deM Amaral  Sopl {825 OAYe AT LI;@I}‘J']}-I"’

1/




1

(921

M)ABU RY MARKET

788 N KING RD. SAN JOSE, CA 95133

For your ‘convenience we are applying for a Liquor license. if you feel that this would be a convenient place for you to purchase
Beer, Wine, and Liquor piease sigh below. We will forward this comminity/Neghiborhood request to the council members,
* Honorable Mayor, and the city of San Jose. Thank You for your long awaited coorporation, and participation.
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MABURY MARKET

. 788 N KING RD. SAN JOSE, CA 95133
For your convenience we are applying fora Liquor license. If you feel that this would be a convenient place for you to purchase
Beer, Wine, and Liquor please sign below. We will forward this comminity/Neghiborhood request to the council members,

Honoraile Mayor, and the city of San Jose. Thank You for your long awaited coorporation, and participation.
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MABURY MARKET
788 N KING RD. SAN JOSE, CA 95133

For your convenience we are applymg for a Ligquor license. if you feel that this would be a convenient place for you to purchase
Beer, Wine, and Liquor please sign below. We will forward this comminity/Neghiborhood request to the council members,

Honorable Mayor, and the city of San Jose. Thank You for your fong awaited coorporation, and participation.
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MABURY MARKET
788 N KING RD. SAN JOSE, CA 95133
For your convenience we are applymg for a Liquor license. If you feel that this would be a convenient place for you to purchase
Beer, Wine, and Liquor please sign below. We will forward this comminity/Neghiborhood request to the council members,
Honorabie Mayor, and the city of San Jose. Thank You for your long awaited coorporation, and participation.
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MABURY MARKET
788 N KING RD, SAN 10SE, CA 95133

For your convenience we are appiymg for a Liquor license. If you feel that this would be a convenient place for you to purchase
Beer, Wine, and Liquor please sign below. We will forward this comminity/Neghiborhood request to the council members,

Honorable Mayor, and the city of San Jose. Thank You for your long awaited coorporation, and participation.
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, MABURY MARKET
' 788 N KING RD. SAN JOSE, CA 95133
For your convenience we are applying for a Liquor license. If you feel that this would be a convenient place for you to purchase
Beer, Wine, and Liquor please sign below. We will forward this comminity/Neghiborhood request to the council members,
Honorable Mayor, and the city of San Jose. Thank You for your long awaited coorporation, and participation.
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MABURY MARKET
788 N KING RD. SAN JOSE, CA 95133

For your convenience we are applying for a Liquor license. If you feel that this would be a convenient place for you to purchase
Beer, Wine, and Liguor please sign below. We will forward this comminity/Neghiborhood request to the council members,

Honorable Mayor, and the city of San Jose. Thank You for your long awaited coorporation, and participation.
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MABURY MARKET
788 N KING RD. SAN JOSE, CA 95133

For your ronvenience we are applying for a Liquor license. If you feel that this would be a convenient place for you to purchase
Beer, Wine, and Liquor please sign below. We will forward this commmlty/h!eghlborhood request to the councit members,

Honorable Mayor, and the city of San Jose. Thank You for your long awaited z':oorporation, and participation.
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MABURY MARKET

788 N KING RD. SAN JOSE, CA 95133

For? your cenvemence we are applying for a Liquor license. If you feel that this would be a convenient place for you to purchase
Beer, w:ne and Liquor please sign below. We will forward this commmltv/Neghlborhood request to the council members,

Honorable Mayor, and the city of San Jose. Thank You for your long awaited coorporatlon, and participation.
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MABURY MARKET
788 N KING RD. SAN JOSE, CA 95133

For your convemence we are applying for a Liquor license. If you feel that this would be a convenient place for you to purchase
Beer, Wine, and Liquor please sign below. We will forward this commlmty/Neghlborhood request to the council members,
Honorable Mayor, and the city of San Jose. Thank You for your long awaited coorporation, and participation.
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MABURY MARKET

788 N KING RD. SAN JOSE, CA 95133

For’ your convenience we are applying for a Liquor license. If you feel that this would be a convenient place for you to purchase
Beer, Wine, and Liquor please sign below. We will forward this commmlty/Neghlborhood request to the councii members,

Honorable Mayor, and the city of San Jose. Thank You for your long awaited coorporation, and participation.
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MABURY MARKET
788 N KING RD. SAN JOSE, CA 95133
For your éij;hvenience we are applying for a Liquor license. If you feel that this would be a convenient place for you to purchase
Beer, Wine, and Liquor please sign below. We will forward this comminity/Neghiborhbod request to the council members,

Honorable Mayor, and the city of San Jose. Thank You for your long awaited coorporation, and participation.
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MABURY MARKET
788 N KING RD. SAN JOSE, CA 95133

For your convenience we are applying for a Liquor license. If you feel that this would be a convenient place for you to purchase
Beer, Wine, and Liquor please sigh below. We will forward this commlmty/Neghlborhood request to the council members,

Honorable Mayor, and the city of San Jose. Thank You for your long awaited coorporatiOn, and participation.
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MABURY MARKET
788 N KING RD. SAN JOSE, CA 95133
For your convenience we are applying for a Liquor license. If you feel that this would be a convenient place for you to purchase
Beer, Wine, and Liquor please sign below. We will forward this commmlty/Neghuborhood request to the council members,
Honorable Mayor, and the city of San lose. Thank You for your long awaited coorporation, and participation.
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| \ Y. .
Greater Opportunities \\\\\ % e G Ch 95050
for the Developmentally Disabled & £ 4 S
Bil Coker, CEO 7 \S\ B ) Federal tax-ID: 77-0020972

DN |

GREATER |

| OPPORTUNITIES |

October 8, 2019

Re: Mabury Market

To Whom it May Concern:

We would like to make it known, Greater Opportunities has no objection to Mabury
Market obtaining a 21 Liquor License. It is convenient for the neighborhood and the
general community as well as the people we support. We understand the neighborhood
had changed so much in the last decade and the new residents of the area would like a
local store where they can simply walk to and from. We are confident Mabury Market,
convenient store will follow are laws set forth by the licensing authorities.

We support support Mabury Market obtaining a 21 Off Sale Liquor License. If you have
any questions, we can be reached at the above address and phone number.

Best Regards,
A
Bill Coker, CEO

Greater Opportunities

cc:.  cl/10-8-19

A Private, Non-Profit(c)(3) Corporation Providing Support and Personalized Services to Individuals with Developmental Disabilities



MABURY MARKET
788 N KiNG RD. SAN JOSE, CA 95133

For your convenience we are applying for a Liquor license. If you feel that this would be a convenient place for you to purchase
Beer, Wine, and Liquor please sign below. We will forward this comminity/Neghiborhood request to the council members,

Honorable Mayor, and the city of San Jose. Thank You for your long awaited coorporation, and participation.
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MABURY MARKET

: 788 N KING RD. SAN JOSE, CA 95133
For your convenience we are applymg fora. !.lquor license: If you feel that this would be a convenient place for you to purchase

Beer, Wine, and Liquor please s;_gn below. We will forward this comminity/Neghiborhood request to the council members,
Honorable Mayor, and the city of San Jose. Thank You for your long awaited coorporation, and participation.
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MABURY MARKET
788 N KING RD. SAN JOSE, CA 95133

For your convenience we are applying for a quuor ficense. If you feel that this would be a convenient place for you to purchase
Beer, Wine, and Liquor please sign below. We will forward this comminity/Neghiborhood request to the council members,
Honorable Mayor, and the city of San Jose. Thank You for your long awaited coorporation, and participation.
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M)ABU RY MARKET

788 N KING RD. SAN JOSE, CA 95133

For your ‘convenience we are applying for a Liquor license. if you feel that this would be a convenient place for you to purchase
Beer, Wine, and Liquor piease sigh below. We will forward this comminity/Neghiborhood request to the council members,
* Honorable Mayor, and the city of San Jose. Thank You for your long awaited coorporation, and participation.
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MABURY MARKET

. 788 N KING RD. SAN JOSE, CA 95133
For your convenience we are applying fora Liquor license. If you feel that this would be a convenient place for you to purchase
Beer, Wine, and Liquor please sign below. We will forward this comminity/Neghiborhood request to the council members,

Honoraile Mayor, and the city of San Jose. Thank You for your long awaited coorporation, and participation.
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MABURY MARKET
788 N KING RD. SAN JOSE, CA 95133

For your convenience we are applymg for a Ligquor license. if you feel that this would be a convenient place for you to purchase
Beer, Wine, and Liquor please sign below. We will forward this comminity/Neghiborhood request to the council members,

Honorable Mayor, and the city of San Jose. Thank You for your fong awaited coorporation, and participation.
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MABURY MARKET
788 N KING RD. SAN JOSE, CA 95133
For your convenience we are applymg for a Liquor license. If you feel that this would be a convenient place for you to purchase
Beer, Wine, and Liquor please sign below. We will forward this comminity/Neghiborhood request to the council members,
Honorabie Mayor, and the city of San Jose. Thank You for your long awaited coorporation, and participation.
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MABURY MARKET
788 N KING RD, SAN 10SE, CA 95133

For your convenience we are appiymg for a Liquor license. If you feel that this would be a convenient place for you to purchase
Beer, Wine, and Liquor please sign below. We will forward this comminity/Neghiborhood request to the council members,

Honorable Mayor, and the city of San Jose. Thank You for your long awaited coorporation, and participation.
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, MABURY MARKET
' 788 N KING RD. SAN JOSE, CA 95133
For your convenience we are applying for a Liquor license. If you feel that this would be a convenient place for you to purchase
Beer, Wine, and Liquor please sign below. We will forward this comminity/Neghiborhood request to the council members,
Honorable Mayor, and the city of San Jose. Thank You for your long awaited coorporation, and participation.
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MABURY MARKET
788 N KING RD. SAN JOSE, CA 95133

For your convenience we are applying for a Liquor license. If you feel that this would be a convenient place for you to purchase
Beer, Wine, and Liguor please sign below. We will forward this comminity/Neghiborhood request to the council members,

Honorable Mayor, and the city of San Jose. Thank You for your long awaited coorporation, and participation.

DATE NAME ADDRESS PHONE # . SIGNATURE
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MABURY MARKET
788 N KING RD. SAN JOSE, CA 95133

For your ronvenience we are applying for a Liquor license. If you feel that this would be a convenient place for you to purchase
Beer, Wine, and Liquor please sign below. We will forward this commmlty/h!eghlborhood request to the councit members,

Honorable Mayor, and the city of San Jose. Thank You for your long awaited z':oorporation, and participation.
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MABURY MARKET

788 N KING RD. SAN JOSE, CA 95133

For? your cenvemence we are applying for a Liquor license. If you feel that this would be a convenient place for you to purchase
Beer, w:ne and Liquor please sign below. We will forward this commmltv/Neghlborhood request to the council members,

Honorable Mayor, and the city of San Jose. Thank You for your long awaited coorporatlon, and participation.
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MABURY MARKET
788 N KING RD. SAN JOSE, CA 95133

For your convemence we are applying for a Liquor license. If you feel that this would be a convenient place for you to purchase
Beer, Wine, and Liquor please sign below. We will forward this commlmty/Neghlborhood request to the council members,
Honorable Mayor, and the city of San Jose. Thank You for your long awaited coorporation, and participation.
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MABURY MARKET

788 N KING RD. SAN JOSE, CA 95133

For’ your convenience we are applying for a Liquor license. If you feel that this would be a convenient place for you to purchase
Beer, Wine, and Liquor please sign below. We will forward this commmlty/Neghlborhood request to the councii members,

Honorable Mayor, and the city of San Jose. Thank You for your long awaited coorporation, and participation.
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MABURY MARKET
788 N KING RD. SAN JOSE, CA 95133
For your éij;hvenience we are applying for a Liquor license. If you feel that this would be a convenient place for you to purchase
Beer, Wine, and Liquor please sign below. We will forward this comminity/Neghiborhbod request to the council members,

Honorable Mayor, and the city of San Jose. Thank You for your long awaited coorporation, and participation.
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MABURY MARKET
788 N KING RD. SAN JOSE, CA 95133

For your convenience we are applying for a Liquor license. If you feel that this would be a convenient place for you to purchase
Beer, Wine, and Liquor please sigh below. We will forward this commlmty/Neghlborhood request to the council members,

Honorable Mayor, and the city of San Jose. Thank You for your long awaited coorporatiOn, and participation.
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MABURY MARKET
788 N KING RD. SAN JOSE, CA 95133
For your convenience we are applying for a Liquor license. If you feel that this would be a convenient place for you to purchase
Beer, Wine, and Liquor please sign below. We will forward this commmlty/Neghuborhood request to the council members,
Honorable Mayor, and the city of San lose. Thank You for your long awaited coorporation, and participation.
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