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ORDINANCE NO.

AN ORDINANCE OF THE CITY OF SAN JOSE 1) ADDING
A NEW TITLE 27 OF THE SAN JOSE MUNICIPAL CODE
THAT INCORPORATES RECENT CITY CHARTER
CHANGES MODERNIZING THE CONSTRUCTION
CONTRACT PROCUREMENT PROCESS, MAKES
CHANGES CONFORMING THE CODE TO CURRENT
CITY PRACTICES, AND OTHERWISE UPDATES,
STREAMLINES, CLARIFIES AND MODERNIZES
REQUIREMENTS FOR THE PROCUREMENT AND
ADMINISTRATION OF PUBLIC WORKS PROJECTS; 2)
AMENDING SECTION 4.12.055 OF CHAPTER 4.12 OF
TITLE 4 TO REFLECT RECENT CITY CHARTER
CHANGES CLARIFYING THAT MAINTENANCE
SERVICES CAN INCLUDE REPAIRS, CONSTRUCTION,
ERECTION, IMPROVEMENT OR DEMOLITION
INCIDENTAL TO SUCH MAINTENANCE; 3) AMENDING
CHAPTER 4.84 OF TITLE 4 TO ELIMINATE OUTDATED
INSURANCE REQUIREMENTS AND TO ALLOW THE
RISK MANAGER TO SET SUCH REQUIREMENTS; 4)
REPEALING CHAPTERS 14.04, 14.06, AND 14.07 OF
TITLE 14, TO BE REPLACED BY THE NEW TITLE 27; 5)
REPEALING CHAPTER 14.08 OF TITLE 14 WHICH IS
OUTDATED AND NO LONGER NEEDED; AND 6)
AMENDING SECTION 2.04.1420 OF CHAPTER 2.04 OF
TITLE 2, SECTION 4.08.030 OF CHAPTER 4.08 OF TITLE
4, SECTION 5.06.390 OF CHAPTER 5.06 OF TITLE 5,
SECTION 11.08.010 OF CHAPTER 11.08 OF TITLE 11,
SECTION 15.26.120 OF CHAPTER 15.26 OF TITLE 15,
AND SECTION 19.32.120 OF CHAPTER 19.32 OF TITLE
19 TO CHANGE REFERENCES FROM CHAPTER 14.04
TO TITLE 27

BE IT ORDAINED BY THE COUNCIL OF THE CITY OF SAN JOSE:

DRAFT

SECTION 1. Section 2.04.1420 of Chapter 2.04 of Title 2 of the San José Municipal
Code is hereby amended to read as follows:
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2.04.1420 Functions, Powers and Duties

In addition to those general functions, powers and duties given to the department head
by this Chapter and other provisions of this Code, the Director shall:

A. Manage and supervise the operation of San José International Airport.

B. Make recommendations to the City Manager respecting the betterment of the
airport, its operation, and all activities connected or related thereto.

C. Administer and enforce all laws, ordinances and regulations relating to the
operation and use of the airport.

D. Design and prepare plans and specifications and contract documents for work
done within the San José International Airport, under and pursuant to the public
works contracts which the Director of Public Works is authorized to execute and
enter into pursuant to Title 27 Chapter-14-04-of this Code, and supervise and
inspect such work.

E. Perform such other programs or functions related to the airport that the City
Council or the City Manager may, from time to time, authorize or request.

SECTION 2. Section 4.08.030 of Chapter 4.08 of Title 4 of the San José Municipal
Code is hereby amended to read as follows:

4.08.030 Contracts Subject to this Chapter

The following types of contracts are subject to this Chapter:

A. Contracts for public works. Any contract for a Ppublic Wworks Pprojects_that is
covered bv Title 2 —a%de#ned—by%eeﬂe%%%&eﬂﬁte—l#ef—m%ede—e%
. ' 4-of this
Code

B. Construction consultant contracts. Any contract for preparation by the contractor

of plans and specifications for a public works project or miscellaneous public
works project or for the making of soil tests or engineering surveys in connection
with such works.

C. Purchasing contracts. Any contract for the purchase by city of equipment,
supplies and materials.

SECTION 3. Section 4.12.055 of Chapter 4.12 of Title 4 of the San José Municipal
Code is hereby amended to read as follows:
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4.12.055 Services
A. "Services" means:

1. Any work performed or services rendered by an independent contractor,
with or without the furnishing of materials, to do the following:

a. Maintenance or nonstructural repair of Ceity buildings, structures
or improvements, which does not require engineering plans,
specifications or design, including but not limited to unscheduled
replacement of broken window panes, fire extinguisher
maintenance, minor roof repairs, elevator maintenance,
custodial services and pest control;

b. Repair, modification, and maintenance of Ceity equipment and
software;

C. Cleaning, analysis, testing, moving, removal or disposal
(otherwise than by sale) of Ceity materials, supplies and
equipment;

d. Replanting, care, or maintenance of public grounds, including

but not limited to trees, shrubbery, flowers and lawns, which
does not require engineering plans, specifications or designs;

e. Provide temporary personnel services;

f. Provide other miscellaneous services to facilitate department
operations;

g. Perform repair, demolition or other work required to abate

nuisances pursuant to this Code;
h. Install and implement information technology projects; or

I. Perform technical or professional services.

2. Software licensing and maintenance.

3. Leasing or rental of personal property for use by the City.
B. "Services" shall not include:
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1. Any Ppublic Wworks Pgroject as defined in Section 1217(a)(1)

14.04.140-of the San José City CharterMunicipal-Code, or any
purchases of materials, supplies or equipment;

2. Services performed under a grant agreement between the City and a
grantee of a City program,;

3. Services for the design, fabrication or installation of a work of art; or

4. Services performed under a concession agreement between the City
and a licensee or permittee on City property.

C. Consistent with the definition of Public Works Project in Section 1217(a)(1) of the
San José City Charter, Services involving maintenance can include repairs,
construction, erection, improvement or demolition incidental to such
maintenance. To be “incidental” to such maintenance, the procurement must
demonstrate that the repairs, construction, erection, improvement or demolition

are:
1. Absolutely necessary to the proper completion of the maintenance; and
2. A minor component of the maintenance considering factors such as the

cost and complexity of the maintenance, and the cost and complexity of
the repairs, construction, erection, improvement or demolition.

SECTION 4. Chapter 4.84 of Title 4 of the San José Municipal Code is hereby
amended to read as follows:

Chapter 4.84
Insurance Requirements For Certain-Public Werks Contracts-And-Use or
Occupancy of City-Owned Real Property

4.84.010 Purpose tespomen oo e nle o Db e Wilele Canlincle

The purpose of this Chapter 4.84 is to set forth the insurance requirements that must

be mcluded in any Use Aqreement as that term is deflned hereln Un#ess—e%he#wnse
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4.84.020 Definitionsihsurance Reguirements-for Use-or Occupancyof City-
OwnedReal Property

For purposes of this Chapter 4.84, the following words have the following meanings.

A. “Risk Manager’” means the person from the City responsible for reviewing,
determining and establishing appropriate insurance coverage and requirements
for City contracts.

B. “Use Agreement” means any City license, permit, lease, concession or other
agreement that allows a Person to occupy or use any real property of the City or
any structures or improvements on such real property.

4.84.030 Insurance Miscellaneous-Requirements
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The Risk Manager will determine and establish, consistent with this Chapter 4.84, the

appropriate insurance requwements mcludlnq coverages and coveraqe amounts, for all
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4.84.040 Duration

The Person executing a Use Agreement with the City must maintain the required
insurance for the full term of the Use Agreement.

4.84.050 Cost

The Person executing a Use Agreement with the City is solely responsible for all costs
and expenses associated with obtaining the insurance required by this Chapter 4.84.

4.84.060 Proof of Insurance

A. The Person executing a Use Agreement with the City must provide proof of
insurance in the form of a complete and properly issued certificate of insurance,
together with copies of all required endorsements.

B. Proof of insurance must be submitted to, and approved by, the Risk Manager.

4.84.070 Time for Providing Proof of Insurance

No Person can occupy or use any real property of the City or any structures or
improvements on such real property pursuant to a Use Agreement until the required
proof of insurance has been submitted to, and approved by, the Risk Manager.

4.84.080 Contract Requirement

Appropriate provisions implementing the insurance requirements of this Chapter 4.84
will be placed in all Use Agreements.
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4.84.090 Waiver

Only the Council may waive the requirement of insurance for Use Agreements.

SECTION 5. Section 5.06.390 of Chapter 5.06 of Title 5 of the San José Municipal
Code is hereby amended to read as follows:

5.06.390 Acquired Properties

A. Notwithstanding the provisions of Section 2.04.4220 of this Code, the Director is
authorized to provide management, (including maintenance) and/or to dispose of
properties the City has acquired under this Chapter by direct purchase,
foreclosure proceedings, or deeds in lieu of foreclosure, and to provide repairs to
and replacement of, operating systems in those properties.

B. Notwithstanding the-provisions-ef-Section 27.02.05014-04-090 of this Code, the
Director is authorized to expend an amount not to exceed the lesser of fifteen
(15) percent of the value of the property, or five hundred thousand dollars
($500,000.00) for any reasonable rehabilitation or improvements of properties
acquired under this Chapter by direct purchase, foreclosure proceedings, or
deeds in lieu.

C. The Director is authorized to issue requests for proposals or requests for
gualifications and to award consultant contracts up to fifty thousand dollars
($50,000.00) associated with (1) predevelopment activities for properties that the
City anticipates it will purchase for affordable housing, and (2) for professional
services including, but not limited to, accountancy and auditing, in order to
administer the federal and other grants programs of the department of housing
and to investigate the financial situations of grantees and borrowers of City funds
as the need arises.

SECTION 6. Section 11.08.010 of Chapter 11.08 of Title 11 of the San José Municipal
Code is hereby amended to read as follows:

11.08.010 City Traffic Engineer - Director, Department of Transportation

For the purposes of this Title 11, the Director of the Department of Transportation shall
serve as City Traffic Engineer and shall exercise the powers and duties with respect to
traffic as provided in this Title 11; provided, however, that the exercise of said powers
and duties shall be subject to the provisions of Chapter14-04Title 27 of this Code.

SECTION 7. Chapter 14.04 of Title 14 of the San José Municipal Code is hereby
repealed.
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SECTION 8. Chapter 14.06 of Title 14 of the San José Municipal Code is hereby
repealed.

Chapter-14.06
: i | Dj luti ’
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SECTION 9. Chapter 14.07 of Title 14 of the San José Municipal Code is hereby
repealed.
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SECTION 10. Chapter 14.08 of Title 14 of the San José Municipal Code is hereby
repealed.
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SECTION 11. Section 15.26.120 of Chapter 15.26 of Title 15 of the San Jose
Municipal Code is hereby amended to read as follows:
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15.26.120 Underground Utility Fund - Use of Fees

A. All fees collected pursuant to the provisions of this Chapter shall be placed in the
underground utility fund established by Part 35 of Chapter 4.80 of the San José
Municipal Code.

B. All fees collected pursuant to the provisions of this Chapter shall be used solely
for the conversion of overhead utility facilities to underground facilities on
designated streets within the City. The fees may be used for any and all of the
following purposes:

1. Payment to utility companies subject to Cal. P.U.C. Rule 20, Tariff
Schedule Cal. P.U.C. No. A2, or the City's cable franchise for the costs of
converting their existing overhead utility facilities with underground
facilities in the public right-of-way;

2. Reimbursement of a project applicant for the costs of converting existing
overhead utility facilities to underground facilities on designated streets
within the City which are being converted pursuant to Section 15.26.180.
The amount of reimbursement shall be no more than the principal amount
of fees previously collected by the City from development projects:

a. Located on the opposite side of the street from the applicant's
development project that are within the applicant's project site
frontage; or

b. Within the boundaries of the undergrounding project area if the
project applicant elects to underground facilities beyond the
applicant's project site frontage; and

C. Reimbursement of the project applicant shall be made pursuant to
a City-private developer contract in accordance with Chapter
14.0427.38 of the San José Municipal Code or a subdivision
improvement agreement in accordance with Chapter 19.32 of the
San José Municipal Code;

3. City costs to convert City overhead utility facilities to underground
facilities;
4. Contributions to underground utility districts that are established on
designated streets pursuant to Chapter 15.24 of the San José Municipal
Code;
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5. Payment of City expenses for staff, equipment, supplies and overhead
associated with the establishment and administration of undergrounding
projects eligible for funding under this Chapter or that are otherwise
subject to contribution pursuant to Subsection B.4.;

6. Contributions to a revolving fund for the purpose of performing work
pursuant to Section 15.24.170 of Chapter 15.24 of this Title, with such
contributions not to exceed ten percent of the total fees collected under
this Chapter; or

7. Payment to utility companies in connection with provision of underground
service laterals to properties in designated underground utility districts,
including a maximum of one hundred feet of electric service trenching and
underground conductor (as measured from property line) as well as
backfill, paving, and conduit.

C. Nothing in this Chapter is intended to affect the amount of reimbursement which
would otherwise be paid to utilities, under applicable laws, rules, regulations, and
tariffs, for undergrounding of utilities.

SECTION 12. Section 19.32.120 of Chapter 19.32 of Title 19 of the San Jose
Municipal Code is hereby amended to read as follows:

19.32.120 Construction of Improvements Before Approval of Final Map

In the event the subdivider elects to construct the improvements required by the
Director in connection with the subdivision before the final map is presented for
approval to the City Engineer, the subdivider shall present to the City Engineer for
approval the plans for such improvements. The subdivider of the subdivision shall also
enter into an improvement agreement with the City, in a form approved by the City
Attorney, agreeing to complete said improvements consistent with the approved
improvement plans within eighteen (18) months from the date of execution of the
agreement and approval of the improvements plans. Concurrently with the improvement
agreement, the subdivider shall provide the City with the security required by Section
19.32.130, excepting that the required security for faithful performance may be waived
at the discretion of the City Engineer. The subdivider shall also provide the City with a
cleanup deposit in the manner and amount specified in Section 14.04.45627.38.140 of
Chapter £4-0427.38 of Title 2714 of this Code. Security for labor and materials and
warranty security shall not be waived by the City Engineer.

Immediately upon execution of the improvement agreement and improvement plans by
the City Engineer, the subdivider may commence the construction of such
improvements in accordance with such plans and the standard specifications of the City
in effect at the time of approval of the tentative map.
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SECTION 13. The San Jose Municipal Code is hereby amended by adding a new Title
to be numbered and entitled and to read as follows:

TITLE 27
PROCUREMENT OF PUBLIC WORKS

CHAPTER 27.02
DEFINITIONS

27.02.010 Definitions

The definitions in this Chapter 27.02 govern the application and interpretation of Title
27.

27.02.020 Business Day

“Business Day” means any day in which San José City Hall is open to conduct public
business.

27.02.030 Calendar Day

“Calendar Day” means any day of the week, including Saturdays, Sundays and
holidays.

27.02.040 Contractor

"Contractor" means a properly licensed Person that contracts to provide the material,
labor, equipment and services, including the hiring and supervision of subcontractors,
needed to implement a Public Works Project.

27.02.050 Director

“Director” means the following:

A. The Director of the Department of Public Works as to all Public Works Contracts;

B. The Director of the Department of Transportation as to Minor Public Works
Contracts involving Public Works Projects under the Department’s jurisdiction;
and

C. The Director of the Environmental Services Department as to all Public Works

Contracts involving Public Works Projects under the Department’s jurisdiction.
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27.02.060 Design-Build Contract

“Design-Build Contract” means a Public Works Contract in which both the design and
construction is procured from a single Person.

27.02.070 Major Public Works Contract

“Major Public Works Contract” has the meaning set forth in Section 1217(a)(2) of the
Charter of the City of San José.

27.02.080 Minor Public Works Contract

“Minor Public Works Contract” has the meaning set forth in Section 1217(a)(3) of the
Charter of the City of San José.

27.02.090 Public Bidding

“Public Bidding” means the formal public bidding method of procuring a Public Works
Contract described in Section 1217(c) of the Charter of the City of San José.

27.02.100 Public Property

“Public Property” means real property, buildings, structures, ground facilities,
easements (including public utility and public service easements) and rights of way,
equipment or other property owned or controlled by the City, including, but not limited
to, libraries, fire stations, auditoriums, theaters, City Hall, parks, playgrounds, gardens,
bridges, drains, ditches, canals, sewers, water systems, electrical traffic control
systems, street lighting systems, parking lots, sidewalks, and streets and highways.

27.02.110 Public Works Contract

“Public Works Contract” means a contract between the City and a Contractor to
implement a Public Works Project. It includes a Minor Public Works Contract and a
Major Public Works Contract.

27.02.120 Public Works Project

“Public Works Project”’ has the meaning set forth in Section 1217(a)(1) of the Charter of
the City of San José.
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CHAPTER 27.04
ADMINISTRATIVE

27.04.010 Relationship with State Law

A. The City intends the ordinance adopting Title 27 to be an ordinance that conflicts
with the California Public Contract Code as provided in Section 1100.7 of the
California Public Contract Code. The City intends this Title to control over the
California Public Contract Code except where it expressly incorporates the
California Public Contract Code.

B. Nothing herein is intended to limit the City’s plenary authority over municipal
affairs under the charter city home-rule doctrine in Section 5(a) of Article Xl of
the California Constitution.

27.04.020 Administrative Implementation

The Director of the Department of Public Works, in coordination with the City Manager’s
Office and the City Attorney’s Office, is responsible for promulgating, developing,
maintaining and updating the following:

A. Administrative rules and procedures implementing this Title 27; and

B. Standardized procurement documents, contract documents, plans and
specifications implementing this Title 27.

27.04.030 Subdivision Improvement Agreements

Nothing in this Title applies to any improvement agreement governed by the
requirements of Title 19 of the San Jose Municipal Code.

27.04.040 Permit/Utility Work Authority

The Director is authorized to execute a permit or a contract for utility work if:

A. The permit is issued by a Federal, State or local public agency, or any other
entity with requlatory jurisdiction over the Public Works Project;

B. The permit or utility work is needed to perform the work required by the Public
Works Contract; and

C. The costs associated with the permit or contract for utility work have been
appropriated as part of funding for the Public Works Project.
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27.04.050 Contingency Amount

A. Except for a contract in which the Council approves a different amount, the
contingency amount established when a Public Works Contract is awarded will
be as follows:

1. No more than 10 percent of the total contract amount for all Public Works
Projects except those involving the renovation of a building or buildings;
and

2. No more than 15 percent of the total contract amount for all Public Works

Projects involving the renovation of a building or buildings.

B. Following the award of a Public Works Contract, only the Council can approve an
increase in the contingency amount.

27.04.060 Award Authority

The following applies whenever the Council reserves to itself the authority to award and
execute a Major Public Works Contract:

A. The City Clerk will execute, on behalf of the Council, the Major Public Works
Contract that the Council awards in accordance with such reserved authority;
and

B. The Council may delegate, by resolution, to the City Manager or a director of a
City department, any such reserved authority to award and execute the Major
Public Works Contract.

27.04.070 Design Approval Authority

This Section 27.04.070 sets forth the City Council's delegation of authority to approve a
plan or design on behalf of the City for the purpose of establishing design immunity. It
does not refer to the technical design approval of a licensed design professional who is
in responsible charge or control of the preparation of the plans and specifications for a
Public Works Project.

A. The award of a Public Works Contract by the Council, or the approval of an
amendment, change order, work order or other similar document by the Council,
is the City’s approval of the plan or design associated with such contract,
amendment, change order, work order or document.

B. Whenever the Director is authorized in this Title 27 to execute a Public Works
Contract, contract, work order, change order, amendment or other similar
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document described in this Title 27, such authority includes the authority to
approve, in the Director’s discretion, the plan or design associated with such
document. The Director’s execution of such document constitutes the City’s
approval of the plan or design associated with such document.

C. Whenever a City employee is deputized in accordance with San Jose Municipal
Code Section 2.06.010 to execute an official document on the City’s behalf,
including a Public Works Contract, contract, work order, change order,
amendment or other similar document described in this Title 27, such authority
includes the authority to approve, in the employee’s discretion, the plan or design
associated with such document. The City employee’s execution of such
document constitutes the City’s approval of the plan or design associated with
such document.

D. The authority of the Director or a City employee to direct other City employees to
implement a Public Works Project includes the authority, in the Director or
employee’s discretion, to approve the plan or design associated with the project.
Authorization by the Director or City employee for other City employees to
precede with a Public Works Project constitutes the City’s approval of the plan or
design pursuant to which such work will be completed.

27.04.080 Calculating Time

Whenever this Title 27 requires an action to be taken within a specified number of days
following an event, such as the giving of notice, the day such event occurs is not
included in calculating the number of days within which to take the action.

27.04.090 Computer Mapping Program Licenses

A. The Director of the Department of Public Works is authorized to negotiate and
execute all license agreements for any computer mapping program or system
developed by the City. The license agreements must, at a minimum, include
the following terms and conditions:

1. The initial term of each license agreement must be one vear,
renewable for additional periods of one year;

2. The City must have the right to terminate the license agreement with
thirty days’ notice to the licensee; and

3. If the license agreement authorizes the transfer, resale, or relicense of
the program or system, or any portion thereof, it must provide for
royalty payment to the City.
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B. The Director of the Department of Public Works is authorized to negotiate and
execute agreements with other public agencies for the use by the other public
agency of the computer mapping system developed by the City.

1. The agreements must contain the provision set forth in Subsection A of
this Section, as applicable.

2. The agreements may authorize the use of the computer mapping
system by a public agency without payment of any fees or charges,
other than reimbursement to the City for direct costs incurred in
providing the system to the public agency, if the Director of Public
Works finds that the use furthers a joint project between the City and
the public agency or that the use will otherwise benefit the City.

CHAPTER 27.06
PROCURING MINOR PUBLIC WORKS PROJECTS

27.06.010 Application of Chapter

This Chapter 27.06 sets forth the Director’s authority to procure and implement the
following: (1) Minor Public Works Contracts and (2) other Public Works Projects that
cost no more than the threshold amount of a Minor Public Works Contract.

27.06.020 Definition

For purposes of this Chapter 27.06, “Minor Public Works Project” means a Public
Works Project that costs no more than the threshold amount of a Minor Public Works
Contract.

27.06.030 Funding

The Director can enter into a contract, work order, amendment or change order in
accordance with this Chapter 27.06 only if enough money from an applicable
appropriation exists to pay for such contract, work order, amendment or change order.

27.06.040 City Employees

In accordance with the requirements of Chapter 27.48, the Director may authorize City
employees under the Director’s supervision to perform Minor Public Works Projects.

27.06.050 Request for Quotes

The Director will use a request for quotes process that complies with the following
requirements as the primary method of procuring Minor Public Works Contracts.
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A. The Director may send a request for quotes to Contractors by telephone, fax, e-
mail or any other electronic means.

B. The request for quotes must be in writing, and the Director must send the same
written request for quotes to all Contractors.

C. The Director must give Contractors a reasonable amount of time to respond to a
request for quotes given the complexity of the Minor Public Works Project.

D. The Director may conduct the procurement consistent with the “best value”
approach in Chapter 27.12, except that the Public Bidding requirements of
Section 27.12.030 will not apply.

E. The Director must require Contractors to respond to a request for quotes in
writing.
F. The Director must obtain written quotes from at least 3 Contractors unless doing

S0 is not practicable.

G. Except where legal constraints on the expenditure of funds prohibits the use of
preferences, the Director will give the following preferences to a Contractor in
determining the lowest quote:

1. A credit of 2.5 percent of the amount of the quote if the Contractor is a
Local Business Enterprise, as defined in 4.12.030 of Chapter 4.12 of the
Municipal Code; and

2. An additional credit of 2.5 percent of the amount of the guote if the
Contractor is also a Small Business Enterprise, as defined in 4.12.060 of
Chapter 4.12 of the Municipal Code.

H. The Director must award the Minor Public Works Contract in accordance with
either of the following:

1. To the Contractor submitting the lowest quote; or

2. If the Director uses the “best value” approach, to the Contractor submitting
the lowest quote as determined in accordance with Section 27.12.040 of
Chapter 27.12.
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27.06.060 Competitive Work Orders

As an alternative to the competitive procurement process in Section 27.06.050, the

Director may procure Minor Public Works Projects as follows.

A.

The Director will enter into a contract with each member of a pool of Contractors

that have been prequalified to perform Minor Public Works Projects involving a
defined category of work. The contract will not include work for a specific Minor
Public Works Project but will state how Contractors in the pool will compete for
work orders to perform specific projects as they arise.

The contract that the Director enters with each prequalified Contractor must

include, at a minimum, the following:

1. How Contractors will compete for work orders consistent with the request
for quotes process in Section 27.06.050; and

2. The general terms and conditions for performing the Minor Public Works
Projects consistent with requirements set forth in 27.06.100.

The amount of each work order issued pursuant to a contract cannot exceed the

threshold amount of a Minor Public Works Contract.

The Director will implement a process by which, at least once every 12 months,

new Contractors can be prequalified to participate in an already established pool
of Contractors.

27.06.070 On-Call Contracts

A.

For purposes of this provision, “On-Call Contract” means a City contract in which

the specific maintenance or Public Works Project a Contractor will perform, and
the compensation for such work, is not in the contract but is in negotiated work
orders issued pursuant to the contract as the need for work arises.

The Director will procure On-Call Contracts:

1. In the same manner as Major Public Works Contracts, except the low
bidder will be based on the lowest percentage markup; or

2. In the same manner as the City procures Services under Chapter 4.12 of
Title 4 of the San Jose Municipal Code, entitled “Procurement of Goods
and Services.”
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C. The Director may use a work order issued pursuant to an On-Call Contract as an
alternative means of procuring a Minor Public Works Project.

D. The Director cannot use On-Call Contracts to procure Major Public Works
Projects, and no work order issued pursuant to an On-Call Contract can exceed
the threshold amount of a Minor Public Works Contract.

27.06.080 Micro Contracts

Notwithstanding anything to the contrary in this Chapter 27.06, the Director may
procure without any competitive process a Minor Public Works Contract that does not
exceed $10,000, as adjusted pursuant to Section 4.04.085.

27.06.090 Exceptions

Notwithstanding anything to the contrary in this Chapter 27.06, the Director of the
Department of Public Works can procure the following contracts without any
competitive process if the amount paid by the City is equal to or less than the threshold
amount of a Minor Public Works Contract.

A. The contract is an Intergovernmental Contract as defined in Section 27.34.020 of
Chapter 27.34 of this Title, and the Director makes a written determination that
having the other public or governmental entity perform the Minor Public Works
Project is the most efficient way of completing the work.

B. The contract is a City-Public Utility Contract as defined in Section 27.36.020 of
Chapter 27.36 of this Title, and the Director makes a written determination that
having the public utility perform the Minor Public Works Project is the most
efficient way of completing the work.

C. The contract is a City-Developer Contract as defined in Section 27.38.020 of
Chapter 27.38 of this Title and the City-Developer Contract complies with the
requirements of Chapter 27.28 of this Title.

D. The Director makes a written finding that the contract is for Specialty Work, as
defined in Section 27.40.020 of Chapter 27.40 of this Title.

E. The Director makes a written finding that the contract is for Work of Urgent
Necessity, as defined in Section 27.42.020 of Chapter 27.42 of this Title.

F. The Director makes a written determination that an unusual or unique situation
makes competitive procurement of the contract contrary to the public interest,
the procurement is made with such competition as is practical under the
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circumstances, and the Director makes a written determination of the basis for
the procurement and for the selection of the Contractor.

27.06.100 Contract Requirements

Any contract entered into pursuant to this Chapter 27.06, together with any work order
issued pursuant to such contract, must include at least each of the following:

A. Plans and specifications that are:
1. Appropriately detailed given the complexity, magnitude and nature of the
work;
2. Prepared, signed and sealed by the appropriate registered design

professional in accordance with any State law applicable to the
preparation, signing and sealing of such plans and specifications; and

3. Prepared in accordance with Chapter 27.20 of the Title 27 regarding
directing a Contractor to use a designated material, product, service or
business;

B. Bond, insurance and indemnity requirements in accordance with Chapter 27.24
of this Title 27;

C. Environmental mitigation monitoring and reporting provisions consistent with
Chapter 27.18 of this Title 27;

D. Prevailing wage provisions consistent with Chapter 27.22 of this Title 27;

E. Any Contractor or subcontractor work-related qualification requirements that the
Director determines are appropriate;

F. Nondiscrimination requirements consistent with Chapter 4.08 of Title 4 of the
Municipal Code:; and

G. Any other requirements the Director deems appropriate.

27.06.110 Contingency

The amount of a contingency for a contract or work order entered pursuant to this
Chapter 27.06 must comply with Section 27.04.050 of Chapter 27.04.
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27.06.120 Alternative Procurements

The Director of the Department of Public Works may establish additional procedures for
procuring Minor Public Works Projects, provided that such procedures involve a
competitive process in which selection is based primarily on the lowest cost to the City.

27.06.130 Director’s Authority

A. The Director may execute a contract procured in accordance with, and otherwise
complying with, the requirements of this Chapter 27.06.

B. The Director has the following authority regarding each contract the Director
executes:
1. If the contract allows for the issuance of work orders, to execute work
orders that comply with the requirements of the contract and this Chapter
27.06;
2. To negotiate and execute change orders in accordance with Chapter

27.30 of this Title 27;

3. To approve the plan or design associated with the contract, task order,
amendment or change order;

4. To terminate the contract or any work order; and

5. To take such other actions the Director determines are reasonably
necessary to implement the contract or work order.

CHAPTER 27.08
PROCURING MAJOR PUBLIC WORKS CONTRACTS

27.08.010 Application of Chapter

This Chapter 27.08 sets forth the methods for procuring Major Public Works Contracts.

27.08.020 Competitive Procurement

In accordance with Section 1217(c) of the Charter of the City of San José, the Director
will procure Major Public Works Contracts using one of the following competitive
procurement methods.

A. The Director will procure Major Public Works Contracts primarily by Public
Bidding done in accordance with the requirements of Chapter 27.10.
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B. As an alternative to Public Bidding, the City may procure Major Public Works
Contracts using a best-value approach complying with the requirements of
Chapter 27.12.

C. The City may procure Major Public Works Contracts as Design-Build Contracts
using a process that complies with the requirements of Chapter 27.14 if the
contract is over $1,000,000 and the City Council finds a Design-Build Contract
would save money or result in faster project completion.

27.08.030 Prohibition

A Public Works Project cannot be separated into smaller items of work to avoid Public
Bidding.

27.08.040 Competitive Procurement Exceptions

In accordance with Section 1217(e) of the Charter of the City of San José, the Director
may procure the following Major Public Works Contracts without any competitive
process and without complying with Section 27.08.020:

A. Intergovernmental Contracts, which are subject to the requirements of Chapter
27.34 of this Title;

B. City-Public Utility Contracts, which are subject to the requirements of Chapter
27.36 of this Title;

C. City-Developer Contracts, which are subject to the requirements of Chapter
27.38 of this Title;

D. Contracts involving specialty work, which are subject to the requirements of
Chapter 27.40 of this Title;

E. Contracts involving work of urgent necessity, which are subject to the
requirements of Chapter 27.42 of this Title;

G. Contracts for which the solicitation of bids would be an idle act, which are subject
to the requirements of Chapter 27.46 of this Title.

27.08.050 State/Federal Funding

Notwithstanding anything to the contrary in this Chapter 27.08, if a Major Public Works
Contract is funded in whole or in part with State and/or Federal funds, the Director will
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procure the contract in accordance with any applicable State and/or Federal funding
requirements.

CHAPTER 27.10
PUBLIC BIDDING

27.10.010 Application of Chapter

This Chapter 27.10 sets forth the requirements for procuring Major Public Works
Contracts by Public Bidding.

Part1
Electronic Media

27.10.020 Scope of Part

Part 1 of this Chapter 27.10 addresses the use of electronic media in Public Bidding.

27.10.030 Use

The Director may use electronic media as part of Public Bidding, including without
limitation, the electronic solicitation, submission, opening and/or reporting of bids.

27.10.040 Requirements

The Director must use any electronic media in a manner that is consistent with the
Public Bidding requirements and the requirements of any applicable local, state or
federal laws or regulations.

Part 2
Bid Documents

27.10.050 Scope of Part

Part 2 of this Chapter 27.10 addresses the content of the bid documents used to
procure a Major Public Works Contract by Public Bidding.

27.10.060 Bid Security

A. The bid documents must require each bidder to provide bid security
quaranteeing that the bidder, if awarded the Major Public Works Contract, will
execute the contract.
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B. Except as otherwise directed by the Council, the bid security amount for Major
Public Works Contracts will be at least 10 percent of the total bid amount,
without consideration of the amount of any bid alternates.

C. The bid documents will set forth the form of the bid security, the grounds and the
manner for return and forfeiture of the bid security, and any other requirements
the Director deems appropriate.

27.10.070 Additional Requirements

The bid documents must also include each of the following:

A. Plans and specifications that are:
1. Appropriately detailed given the complexity, magnitude and nature of the
work;
2. Prepared, signed and sealed by the appropriate registered design

professional in accordance with any State law applicable to the
preparation, signing and sealing of such plans and specifications; and

3. Prepared in accordance with Chapter 27.20 of the Title 27 regarding
directing a Contractor to use a designated material, product, service or
business;

B. Bond, insurance and indemnity requirements in accordance with Chapter 27.24
of this Title 27;

C. Environmental mitigation monitoring and reporting provisions consistent with
Chapter 27.18 of this Title 27;

D. Prevailing wage provisions consistent with Chapter 27.22 of this Title 27;
E. Dispute resolution requirements consistent with Chapter 27.28 of this Title 27;
F. Any Contractor or subcontractor work-related qualification requirements that the

Director determines are appropriate;

G. Nondiscrimination requirements consistent with Chapter 4.08 of Title 4 of the
Municipal Code; and

H. Any other requirements the Director deems appropriate.
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27.10.080 Review and Approval

A. Before soliciting bids for a Major Public Works Contract, the Director will review
the bid documents to determine if they are suitable for Public Bidding.

B. The Director’s signature on the front of the bid documents indicates the
following:

1. The Director’s determination that the bid documents are suitable for
Public Bidding; and

2. The Director’s approval of the plan or design associated with the Public
Works Project being undertaken by the City.

Part 3
Soliciting Bids

27.10.090 Scope of Part

Part 3 of this Chapter 27.10 addresses soliciting bids for Major Public Works Contracts
procured by Public Bidding.

27.12.100 Notice Inviting Bids

The Director will issue a notice inviting bids containing at least the following information:

A. A brief, general description of the Public Works Project for which the City is
soliciting bids;

B. How and where to obtain the bid documents;

C. Notice that bids must be sealed:;

D. The date and time by which the sealed bids must be submitted to the City;

E. Where and to whom the sealed bids must be submitted;

E. The date and time when, and place where, the City will publicly open the sealed

bids; and

G. Any other information the Director deems appropriate.
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27.10.110 Publication

In accordance with Section 1217(e) of the Charter of the City of San José, the Director
will publish the notice inviting bids as follows:

A. In a newspaper of general circulation in the City, or electronically so that the
notice is publicly available to the general community of potential bidders; and

B. At least once no fewer than 10 Calendar Days before the date set for the
opening of bids.

Part 4
Submission and Opening of Bids

27.10.120 Scope of Part

Part 4 of this Chapter 27.10 addresses submitting and opening bids for Major Public
Works Contracts procured by Public Bidding.

27.10.130 Sealed Bids

Bidders must submit sealed bids on or before the time, and at the place, described in
the notice inviting bids.

27.10.140 Bid Opening

The Director will publicly open the bids and announce the aggregate amount of each
bid at the time and place specified in the notice inviting bids.

27.10.150 Availability of Bids

A. The Director will make available to bidders a summary of the properly submitted
bids within a reasonable time after bids are opened.

B. The Director will determine in what manner to make available the summary of
bids.

27.10.160 No Bids Received

If the City does not receive any bids:

A. The Director may re-advertise for bids: or
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B. In accordance with Section 1217(h) of the Charter of the City of San José, the
Council may have the Public Works Project done without further complying with
Public Bidding.

Part 5
Notice of Intended Determination

27.10.170 Scope of Part

Part 5 of this Chapter 27.10 addresses giving notice of what action the Director will take
after opening bids for Major Public Works Contracts procured by Public Bidding.

27.10.180 Notice Requirement

A. Within a reasonable time after opening bids, the Director will post a notice of
intended determination and give bidders notice of the posting.

B. The Director will determine the manner of posting the notice and of giving
bidders notice of the posting.

27.10.190 Notice of Action

The notice of intended determination will state which of the following actions the
Director intends to take:

A. Reject all bids and take no further action or re-advertise for new bids;

B. Make a recommendation to the Council regarding the award of the contract, in
which case the notice also must include to which bidder the Director intends to
recommend awarding the contract;

C. Award the contract in accordance with the authority delegated in Sections
27.04.060.B of Chapter 27.04 or 27.10.560 of Chapter 27.10, in which case the
notice also must include to which bidder the Director intends to award the
contract; or

D. Any other proper action the Director will take in response to the bids.

27.10.200 Notice Contents

In addition to the requirements of Section 27.10.190, the notice of intended
determination must include the following information whenever the Director’s intended
action is other than rejecting all bids:
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A. The time and date when the Director intends to make the award, or when the
Council will consider the Director’'s recommendation, whichever is applicable;

B. Any determination that a bid is non-responsive and the basis for that
determination;

C. Any determination that a bidder is not responsible, and a summary of the
evidence supporting that determination;

D. The location where, and the person to whom, bid protests and responses to bid
protests must be submitted, and a general statement of the procedures and time
requirements for submitting bid protests and responses to bid protests; and

E. Any other information the Director deems appropriate.

Part 6
Bid Protests

27.10.210 Scope of Part

Part 6 of this Chapter 27.10 addresses bid protests involving a Major Public Works
Contract procured by Public Bidding.

27.10.220 Exclusive Remedy

The bid protest procedures and time limits in this Part 6 are mandatory and are the
exclusive administrative remedy for protesting a bid.

27.10.230 Waiver of Rights

A. Failure to comply with the procedures and time limits in this Part 6 is a waiver of
any right to pursue a bid protest.

B. Failure to include an issue or argument in a bid protest is a waiver of any right to
pursue such issue or argument.

27.10.240 Rejection of Bids

A bidder cannot protest a decision to reject all bids, whether the rejection is by the
Council or the Director.

27.10.250 Standing

Only the following Persons have standing to protest a bid:
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A. A potential bidder who demonstrates it did not submit a bid because of an error
in the procurement process; and

B. A bidder who demonstrates it would have a reasonable possibility of being
awarded the contract if the City were to sustain its protest.

27.10.260 Timely Submission

A. The Director must receive a bid protest at the location stated in the notice of
intended determination.

B. The Director must receive the bid protest by 5:00 p.m. on the 5th Business Day
after the day the Director gives bidders notice of the posting of the notice of
intended determination.

C. The Director will not accept a late bid protest.

27.10.270 No Additional Protest Period

A. Bid protests must be submitted within the time set forth in Section 27.10.260.

B. There will be no additional protest period, even if a timely submitted protest
results in a change to which bidder the Director will award, or will recommend
award of, the Major Public Works Contract.

27.10.280 Written Protest

A bid protest must be submitted in writing and cannot be supplemented after submittal
without the Director’s written approval.

27.10.290 Protest Contents

A written protest must include the following:

A. The protestor’s identity and standing to submit a protest;
B. The name of the Major Public Works Contract at issue;
C. A complete statement of the legal and factual grounds for the protest, including

specific references to relevant documents and legal authorities;

D. Copies of any documents that support the protest; and
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E. A request for a responsibility hearing in accordance with Section 27.10.470 of
this Chapter if the bidder is protesting a proposed determination that it is not a
Responsible Bidder.

Part 7
Responding to a Bid Protest

27.10.300 Scope of Part

Part 7 of this Chapter 27.10 addresses responding to a bid protest.

27.10.310 Exclusive Remedy

The bid protest response procedures and time limits in this Part 7 of this Chapter 27.10
are mandatory and the exclusive administrative remedy for responding to a bid protest.

27.10.320 Waiver of Rights

A. A bidder’s failure to comply with the procedures and time limits in this Part 7 of
Chapter 27.10 is a waiver of any right to pursue a response to a bid protest.

B. A bidder’s failure to include an issue or argument in a response to a bid protest
is a waiver of any right to pursue such issue or argument.

27.10.330 Written Response

A. A bidder that is the subject of a protest may submit a response.

B. The response must be in writing and cannot be supplemented after submittal
without the Director’s written approval.

27.10.340 Timely Response

A. The Director must receive a bidder’s written response at the location stated in
the notice of determination.

B. The Director must receive the response by 5:00 p.m. on the 3rd Business Day
following the last day for submitting a bid protest.

C. The Director will not accept a late response.

27.10.350 Response Contents

A bid protest response must include the following:
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A. A complete statement of all legal and factual grounds for opposing the protest,
including specific references to relevant documents and legal authorities; and

B. Copies of any relevant documents supporting the response.

Part 8
Resolution of Protests

27.10.360 Scope of Part

Part 8 of this Chapter 27.10 addresses how the Director will resolve bid protests other
than those involving the responsibility of a bidder. The exclusive procedures for
resolving issues of responsibility are set forth in Part 9 of this Chapter 27.10.

27.10.370 Final Decision

The Council will finally resolve bid protests made during the procurement of a Major
Public Works Contract.

27.10.380 Director’s Recommendation

A. The Director will make a written recommendation, including a brief supporting
explanation, to the Council regarding a bid protest.

B. The Director may include the written recommendation as part of the Council
memorandum on the matter.

C. The Director will provide notice of the recommendation to the protestor(s).

27.10.390 Additional Information

To help determine what recommendation to make to the Council, the Director may
request the bidder protesting the bid and/or responding to a protest to provide
additional written or oral information.

27.10.400 Basis of Recommendation

The Director’'s recommendation may be based on the bid documents, any information
submitted as part of the protest or protest response, the results of any independent
investigation, and any other information the Director deems relevant.
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27.10.410 No Hearing Required

Neither the Council nor the Director is required to conduct a hearing on a bid protest.

Part 9
Responsible Bidder

27.10.420 Scope of Part

A. This Part 9 of Chapter 27.10 sets forth how the City will determine that a
Contractor bidding on a Major Public Works Contract is not responsible.

B. This Part 9 of Chapter 27.10 does not apply to the prequalification of Contractors
under Chapter 27.16 or to the debarment of a Contractor under Chapter 4.10 of
Title 4.

27.10.430 Final Decision

The Council will make the final decision regarding whether a bidder on a Major Public
Works Contract is responsible.

27.10.440 Director’s Recommendation

A. If a bidder’s responsibility is at issue, the Director will make a written
recommendation to the Council regarding the matter.

B. The Director must include supporting evidence with any recommendation that a
bidder is not responsible.

C. The Director may include the written recommendation as part of the Council
memorandum on the matter.

D. The Director will provide a copy of any recommendation regarding the
responsibility of a bidder to any protestor(s) and to all bidders.

27.10.450 Relevant Information

The following information is relevant to determining if a bidder is responsible:

A. The bidder’s performance on other contracts, including other City contracts;

B. The bidder’s record of compliance with relevant laws and requlations, such as
laws related to contractor licensing, labor laws related to employee
compensation and benefits, and laws related to the submission of false claims;
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C. The bidder’s record of business integrity;

D. The bidder’'s management expertise, technical qualifications, and experience;

E. The bidder’s demonstrated financial resources;

F. The lack of responsibility of one or more of the subcontractors listed by the
bidder; and

G. Any ground for debarment in Section 4.10.355 of the San Jose Municipal Code.

27.10.460 Notice of Non-Responsibility

A. The Director will notify a bidder, in writing, of a proposed finding that the bidder is
not responsible.

B. The Director’s notice of non-responsibility will include a summary of the evidence
forming the basis of the proposed finding.

C. The Director may include the notice of non-responsibility as part of the notice of
intended determination issued in accordance with Part 5 of this Chapter 27.10.

27.10.470 Hearing Request

A bidder receiving a notice of non-responsibility has the right to request, in writing, that
the Director conduct a “responsibility” hearing on the issue of the bidder’s responsibility.

27.10.480 Timing of Hearing Request

A. If the notice of non-responsibility is included in a notice of intended
determination, then the bidder must request a “responsibility” hearing as part of a
response made in accordance with Part 7 of this Chapter 27.10.

B. In all circumstances other than those addressed in Subsection A, the bidder
must request a “responsibility” hearing within 5 Business Days of the date of the
notice of non-responsibility.

27.10.490 Untimely Request

The bidder waives its right to a “responsibility” hearing by failing to timely request such
hearing.

T-6074.002\ 946549 6 76
Council Agenda: 9-10-2019
Item Number 3.4a

DRAFT: Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final
document.



RD:GDS:LCP
8/29/2019

27.10.500 Responsibility Hearing

If the bidder timely requests a “responsibility” hearing, the Director will conduct the
hearing before making a recommendation to the Council.

27.10.510 Hearing Procedures

The Director will conduct the “responsibility” hearing in accordance with the following.

A. The Director will give the bidder written notice of the day, time and place of the
hearing.
B. The Director will give the bidder a reasonable opportunity at the hearing to

demonstrate it is a responsible bidder.

C. The Director will conduct the hearing in an informal manner. Formal rules of
evidence will not apply.

D. The Director may establish reasonable hearing procedures, including placing
reasonable time restrictions on the submission of documents and other
evidence, and on the length of the hearing.

Part 10
Disposition of Bids

27.10.520 Scope of Part

Part 10 of this Chapter 27.10 sets forth the alternatives for final disposition of the bids
and who has the authority to take those actions.

27.10.530 Reject all Bids

The Council and the Director each have the authority to reject all bids for any reason,
and to take no further action or re-advertise for new bids.

27.10.540 Award

A Major Public Works Contract awarded following Public Bidding must be awarded to
the responsible bidder submitting the lowest responsive bid, except as otherwise
permitted in Section 27.12.040.
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27.10.550 Award Authority - Council

Except as specified below in Section 27.10.560, the authority to award a Major Public
Works Contract is reserved to the Council.

27.10.560 Award Authority - Director

A. The Director is authorized to award and execute a Major Public Works Contract
under the following conditions:

1. The amount of the Major Public Works Contract is $1,000,000 or less,
exclusive of the amount of any bid alternates being awarded; and

2. There is no unresolved bid protest that conforms to the requirements of
Part 6 of this Chapter 27.10.

B. The Director’s authority under this Section includes:

1. The authority to award bid alternates, even if their cost would cause the
Major Public Works Contract to exceed $1,000,000;

2. The authority to reject bid alternates; and

3. The authority to establish a construction contingency in an amount
consistent with Section 27.04.050.

C. The Director’s authority under this Section is subject to the limitation that the
contract amount, plus the project delivery costs, plus the construction
contingency must be less than or equal to the amount appropriated for the

project.

D. The Director’s authority under this Section includes the authority to approve the
plan or design associated with the Major Public Works Contract the Director
awards and executes.

27.10.570 Minor Irreqularities

In accordance with Section 1217(e)(5) of the Charter of the City of San José,
informalities or minor irreqularities in bids or bidding may be waived.
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27.10.580 Identical Bids

In accordance with Section 1217(h)(1) of the Charter of the City of San José, a Major
Public Works Contract may be awarded to any of the responsible bidders submitting
identical responsive bids.

27.10.590 Second Lowest Bidder

If the responsible bidder submitting the lowest responsive bid is awarded a Major Public
Works Contract and does not execute the contract, the contract may be awarded to the
responsible bidder submitting the second lowest responsive bid.

27.10.600 Relief of Bidder

The Director may consent to relieving a bidder of its bid for mistake if the bidder
established the grounds for such relief in accordance with California Public Contracts
Code Sections 5101 through 5103, as those sections may be amended.

CHAPTER 27.12
BEST VALUE

27.12.010 Application of Chapter

This Chapter 27.12 sets forth the requirements for procuring Major Public Works
Contracts by the Best Value method under Section 1217(c)(1) of the Charter of the City
of San José.

27.12.020 Definitions

For purposes of this Chapter 27.12, the following phrases have the following meaning:

A. “Best Value” means a procurement method by which the City selects a
Contractor using objective criteria to determine the best combination of price and
qualifications.

B. “Labor Compliance” means a Contractor’s ability to comply with, and past
performance and compliance with, contract and statutory requirements related to
labor, such as laws involving the payment of wages and work hours,
qualifications of the workforce and use of apprentices.

27.12.030  Public Bidding

Except as provided in Sections 27.12.040 through 27.12.080, a Best Value
procurement will follow the Public Bidding requirements in Chapter 27.10.
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27.12.040 Low Bidder

The City will award the Major Public Works Contract to the responsible bidder that

submits the responsive bid reflecting the best value to the City, determined as follow:

A. For each bid, the bidder’s bid price will be divided by a qualification score
assigned to that bidder; and
B. The bidder with the lowest resulting quotient, or cost per quality point, will be the

Best Value bid.

27.12.050 Qualification Score

A. A panel of evaluators will assign each bidder a qualification score based on
objective criteria.
B. The objective criteria used to assign each bidder a qualification score must

include, at a minimum, the submission of information regarding a bidder’s safety
record, past performance, Labor Compliance, demonstrated management
competence, financial condition and relevant experience.

27.12.060 Evaluation Timing

A. At the Director’s discretion, qualification scores will be assigned either during a
prequalification done in accordance with Chapter 27.16 or as part of bidding.

B. If qualification scores are assigned as part of a prequalification, the
prequalification documents will set forth the objective criteria, as well as the
methodology and rating system, the panel will use to evaluate bidders.

C. If the qualification scores are part of bidding, the bid solicitation documents will

set forth the objective criteria, as well as the methodology and rating system, the
panel will use to evaluate bidders.

27.12.070 Evaluation Panel

The Director will adopt procedures for the selection of evaluation panel members.

27.12.080 Bid Prices

Bid prices will remain sealed until after the evaluation panel has assigned a qualification

score to each bidder.

T-6074.002\ 946549 6 80
Council Agenda: 9-10-2019
Item Number 3.4a

DRAFT: Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final
document.



RD:GDS:LCP
8/29/2019

CHAPTER 27.14
DESIGN-BUILD

27.14.010 Application of Chapter

This Chapter 27.14 sets forth the requirements for competitively procuring, negotiating
and awarding a Design-Build Contract under Section 1217(c)(2) of the Charter of the
City of San José.

27.14.020 Award Authority

The authority to award a Design-Build Contract procured in accordance with this
Chapter 26.14 is reserved to the Council.

27.14.030 Requirements

The procurement set forth in this Chapter 27.14 applies only if:

A. The Major Public Works Contract exceeds $1,000,000; and

B. At or before contract award, the City Council makes a finding that the delivery of
the project by design-build would save money or result in faster completion.

27.14.040 State Law Procedures

Except as otherwise set forth in this Chapter 26.14, the Director will procure a Design-
Build Contract under Section 1217(c)(2) of the Charter of the City of San José in
accordance with the procedures and requirements of California Public Contract Code
Sections 22162 through 22168, as amended.

27.14.050 Prohibited Conflict

A. A Person that substantially participated in the preparation of the procurement
documents for a Design-Build Contract cannot be part of any responding Person
or team.

B. The prohibition in Subsection A of this Section 27.14.050 does not apply to a
Person that prepared a foundational report or study, such as a master plan, soils
report, or environmental clearance document, that is used by another Person to
prepare the design requirements for a Design-Build Contract.
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27.14.060 Single Proposal

A. No Person, team, or member of such Person or team can participate in the
submission of more than one proposal.

B. Nothing herein prohibits subcontractors from participating as a subcontractor in
more than one proposal.

27.14.070 Permissible Communications

A. Until the Director makes a recommendation to the Council regarding award of a
Design-Build Contract procured under this Chapter 27.14, communications
regarding the procurement must be to the City employee(s) designated in the
solicitation to receive communications.

B. Subsection A of this Section 27.14.070 does not prohibit communicating with the
Council or any other Person in the City regarding an alleged failure of a City
employee to follow the procurement procedures, or any alleged misconduct or
impropriety of a City employee related to the procurement.

27.14.080 Disqualification

The City will disqualify from further consideration a Person or team that violates
Sections 27.14.050 through 27.14.070 of this Chapter 27.14.

CHAPTER 27.16
PREQUALIFICATION

27.16.010 Application of Chapter

This Chapter addresses the prequalification of Contractors and subcontractors before
the procurement of a Public Works Contract.

27.16.020 Decision to Prequalify

A. The Director has the discretion to decide whether to prequalify Contractors
and/or subcontractors for a procurement.

B. The Director will exercise the Director’s discretion based on an analysis that
weighs and balances various factors, including the project cost, complexity,
budget and time constraints, the number and quality of bidders, and economic
conditions.
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27.16.030 Requirements

The Director will conduct a prequalification in accordance with California Public
Contract Code Section 20101, as amended.

CHAPTER 27.18
ENVIRONMENTAL MITIGATION MONITORING AND REPORTING

27.18.010 Application of Chapter

This Chapter addresses the inclusion of environmental mitigation measures in a Public
Works Contract.

27.18.020 Incorporating Mitigations

Every Public Works Contract will include appropriate requirements for the Contractor to
complete the applicable environmental mitigation measures adopted by the City or
other lead agency as a condition of approving the underlying project.

27.18.030 Confirming Completion

The Director, in coordination with the Director of Planning, will document completion of
the environmental mitigation measures required by the Public Works Contract before
finally accepting the work performed under the contract.

27.18.040 Procurement Documents

The procurement documents for any Public Works Contract must include appropriate
provisions implementing this Chapter 27.18.

CHAPTER 27.20
DESIGNATING A MATERIAL, PRODUCT, SERVICE OR BUSINESS

27.20.010 Application of Chapter

This Chapter addresses the use of specifications directing a Contractor to use a
designated material, product, service or business.

27.20.020  Conflict

The provisions of this Chapter are intended to conflict with California Public Contract
Code Section 3400, as it may be amended, and with any other section(s) of the Public
Contract Code covering the use of a designated material, product, service or business.
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Part1
“Or Equal” Requirement

27.20.030 Requirement

Except as otherwise provided in Part 2 of this Chapter 27.20:

A. A specification calling for a designated material, product, service or business
must be followed by the words “or equal’ so that Contractors may provide any
equal material, product, service or business;

B. A specification calling for a designated material, product, service or business that
is not followed by “or equal” will be read as including “or equal;” and

C. A Contractor must use the material, product, service or business designated in a
specification unless the Contractor requests and obtains the Director’s approval
to substitute a different material, product, service or business in accordance with
this Part 1.

27.20.040  Substitution Request

A. A Contractor may request to substitute an equivalent material, product, service
or business for the one designated in the specification(s).

B. A Contractor’s request for substitution must be in writing and must comply with
the requirements in the applicable specification(s).

27.20.050 Equivalency

A. The Contractor’s request for substitution must demonstrate to the Director’s
satisfaction that the proposed substitute material, product, service or business is
equivalent in all material respects to the one designated in the applicable
specification(s).

B. The Contractor’s request for substitution must provide the information, test data
and other documents reasonably required by the Director to fully evaluate the
equivalency of the proposed substitute material, product, service or business.

C. The Director may require independent testing, including destructive testing, of
the Contractor’s proposed substitute material or product.

D. The Contractor must bear all expenses associated with its substitution request.
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27.20.060 Timing of Request

A. The specifications will state a period before, after, or before and after the award
of the Public Works Contract within which the Contractor must submit a
substitution request.

B. If the specifications do not state a period within which the Contractor must

submit a substitution request, then the Contractor must submit the request on or
before 35 Calendar Days after the award of the Public Works Contract.

27.20.070 Untimely Requests

A. The Director has discretion to consider a substitution request not submitted
within the time set forth in the specification(s).
B. If the Director denies an untimely substitution request, the Contractor must use

the material, product, service or business designated in the specification(s).

27.20.080 Director’s Decision

A. The Director will issue a written decision in response to each timely substitution
request.

B. The Director’s failure to issue a timely written decision in response to a
substitution request will be deemed a rejection of the request.

C. The Director’s decision on a substitution request is final.

27.20.090 Substitution Costs

If the Contractor’s request for substitution is approved, then the following applies:

A. The Contractor bears all direct and indirect additional costs resulting from using
the substitute material, product, service or business; and

B. The Contractor must credit the City with 50 percent of any net cost savings
resulting from using the substitute material, product, service or business.
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Part 2
Exceptions to “Or Eqgual”’” Requirement

27.20.100 Exceptions

Notwithstanding anything to the contrary in this Chapter 27.20, the Director may require
the Contractor to use only the designated material or product in accordance with this
Part 2.

27.20.110  Written Findings

To require a Contractor to use only the designated material or product, the Director
must make a written finding that the material or product is designated for at least one of
the following purposes:

A. To conduct a field test or experiment to determine suitability of the material or
product for City use;

B. To match other materials or products already in use by the City, including, but
not limited to, technology purchases required to achieve interoperability with
existing hardware, software, systems or programs;

C. To obtain a necessary material or product that is available only from one source;

D. To respond to an imminent threat of harm to the health, safety or welfare of one
or more persons as the result of an emergency; or

E. To achieve significant cost savings based upon consideration of the following
factors:
1. Timeliness and quality of installation, repair and maintenance;
2. Quality of user training;
3. Supplies and replacement parts;
4. Modification of existing equipment, materials or systems;
5. Future upgrades and updates;
6. Estimated amount and cost of reasonably foreseeable future purchases of

equipment that would be required to be compatible or functional with the
designated manufacturer or product; and
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7. Administrative costs.

27.20.120 Procurement Documents

The Director must include in the procurement documents the written finding(s) made in
accordance with Section 27.20.110.

CHAPTER 27.22
PREVAILING WAGE REQUIREMENTS

27.22.010 Requirement

All Public Works Contracts must include the provisions needed to comply with the
applicable prevailing wage requirements set forth in Chapter 14.09 of Title 14.

CHAPTER 27.24
BONDS, INSURANCE AND INDEMNITY

27.24.010 Application of Chapter

A. Except as provided in Subsection B, this Chapter 27.24 sets forth payment bond,
performance bond, insurance and indemnity requirements for Public Works
Contracts.

B. Notwithstanding Subsection A, this Chapter 27.24 does not apply to bond,
insurance or indemnity requirements governed by a different Title of the San
Jose Municipal Code, including subdivision improvement agreements governed
by Title 19 and encroachment permits issued pursuant to Titles13 or 15.

Part 1
Bonds

27.24.020 Payment Bonds

In accordance with California Civil Code Section 9550, as it may be amended, the
Director will require a Contractor that is awarded a Public Works Contract involving an
expenditure of over $25,000 to provide a payment bond meeting the requirements of
this Part 1 of this Chapter 27.24.

27.24.030 Payment Bond Requirements

A. The payment bond amount cannot be less than 100 percent of the total amount
payable under the Public Works Contract.
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B. The Contractor must provide an acceptable payment bond within the time set
forth in the Public Works Contract, provided that under no circumstances can the
Contractor start construction work until the required payment bond has been
provided to the Director and approved by the City.

C. An acceptable payment bond is one that:

1. Is executed by the Contractor as principal;

2. Is executed as surety by a corporate surety authorized to be a corporate
surety under the laws of California;

3. Otherwise complies with all California laws applicable to such bonds,
including California Civil Code Sections 9550 through 9566, inclusive, as
those sections may be amended; and

4. Complies with all other requirements reasonably required by the Director.

27.24.040 Performance Bonds

A. The Director will require a Contractor to provide a performance bond whenever a
payment bond is required.

B. Only the Council can waive the performance bond requirement.

C. A performance bond must meet the same requirements as set forth for payment
bonds in Section 27.24.030 of this Chapter 27.24.

27.24.050 Work on Public Property

The bond requirements in Sections 27.24.020 through 27.24.040 also apply to each
Person performing construction work on any Public Property pursuant to a permit,
except for any work that is done by the owner or occupier of property abutting upon a
public street pursuant to a permit and that has a reasonable value of one hundred
dollars or less.

27.24.060 Director’s Discretion

For any construction project in which a payment and performance bond is not otherwise
required under this Chapter 27.24, the Director has the discretion to require such bonds
if the Director determines they would protect the City from non-performance by the
Contractor or Persons working on the project from non-payment by the Contractor.
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27.24.070  Multiple Sureties

The Contractor can satisfy its performance and payment bond obligations by submitting
multiple bonds from multiple sureties provided each bond meets the requirements of
this Chapter 27.24.

27.24.080 Other Bonds

In addition to payment and performance bonds, the Director may require any other
kinds of bond(s) and may fix the amount of such bond(s) as part of a Public Works
Contract.

27.24.090 Alternative Security

A. The Director cannot accept any alternative form of security for a payment bond.

B. For all bonds other than a payment bond, the Director may accept an alternative
form of security, such as a certificate of deposit or a letter of credit, if the
Director, after coordinating with the Office of the City Attorney, determines that
the alternative form of security adequately protects the City against the risk being
covered.

27.24.100 Cost of Bonds

A Person required to provide bonds in accordance with this Part 1 of this Chapter 27.24
must do so at that Person’s sole cost.

Part 2
Insurance

27.24.110 Risk Manager Defined

For purposes of this Part 2, “Risk Manager’” means the person from the City responsible
for reviewing, determining and establishing appropriate insurance coverage and
requirements for City contracts.

27.24.120 Insurance Requirements

The Risk Manager will determine and establish the appropriate insurance reguirements,
including coverages and coverage amounts, for all Public Works Contracts and all other
contracts governed by this Title 27.
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27.24.130 Contract Requirement

Public Works Contracts entered by the Director must conform to the insurance
coverage and requirements established by the Risk Manager.

27.24.140 Proof of Insurance

A. Proof of insurance must be in the form of a complete and properly issued
certificate of insurance, together with copies of all required endorsements.

B. Proof of insurance must be submitted to, and approved by, the Risk Manager.

27.24.150 Time for Providing Proof of Insurance

A. No Contractor can start performing any work pursuant to the Public Works
Contract until the required proof of insurance has been submitted to, and
approved by, the Risk Manager.

B. The Director may include provisions in a Public Works Contract requiring that
proof of insurance be provided at the time the contract is executed or at any
other time before the start of construction.

27.24.160 Waiver

Only the Council can waive the insurance required by this Part.

Part 3
Indemnification

27.24.170 General Requirement

Every Public Works Contract must include an appropriate provision, approved by the
City Attorney, requiring the Contractor to indemnify and hold harmless the City.

27.24.180 Waiver

Only the Council can waive the indemnification required by this Part.
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CHAPTER 27.26
COMPENSATION

27.26.010 Application of Chapter

This Chapter sets forth the requirements for payment of compensation in Public Works
Contracts.

27.26.020  Conflict

To the extent they differ, this Chapter’s provisions are intended to conflict with
California Public Contract Code Sections 7100, 7101, 7107 and 20104.50, as those
sections may be amended, and with any other section(s) of the California Public
Contract Code addressing progress payments and retention.

Part 1
Progress Payments

27.26.030 Payment Application

The Contractor is responsible for submitting a progress payment application that
complies with the requirements of, and includes the information and supporting
documents required by, the Public Works Contract.

27.26.040 Release of Claims

A. The Director may include requirements in a Public Works Contract making a
progress payment contingent on the Contractor providing a release of all claims
related to the progress payment.

B. Requirements for a release under Subsection A of this Section 27.26.040 must
allow the Contractor to exclude from the release disputed claim(s) if the
Contractor:

1. States with specificity the basis of each disputed claim;

2. States the approximate amount of each disputed claim; and

3. Complies with any other contractual requirements related to asserting
such a claim.
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27.26.050 Deductions

A. The Director may include requirements in a Public Works Contract for
withholding the following amounts from any progress payment: disputed
amounts, retention, any other withholdings or deductions allowed under State
law (such as for stop payment notices), and any other withholdings the Director
determines are appropriate.

B. The Director must include as part of the progress payment written notice of any
amounts withheld and the basis for withholding such amounts.

27.26.060  Timing

The City’s performance standard for making progress payments as part of a Public
Works Contract is 30 Calendar Days after the Director receives a progress payment
application that complies with Section 27.26.030 of this Chapter 27.26.

27.26.070 Extra Compensation

A. The Director, in the Director’s discretion, may include provisions in a Public
Works Contract for the payment of extra compensation to the Contractor for cost
reduction changes in the plans and specifications made pursuant to a proposal
submitted by the Contractor.

B. Any provisions included pursuant to Subsection A of this Section 27.26.070 must
provide for the Contractor and Director to negotiate the amount of extra
compensation, provided that the extra compensation cannot exceed 50 percent
of the net savings in construction costs as determined by the Director.

Part 2
Retention

27.26.080 Retention Amount

In accordance with California Public Contract Code Section 7201, as it may be
amended, a Public Works Contract will not require retention to exceed 5 percent of a
progress payment or total retention to exceed 5 percent of the contract price unless:

A. Before the procurement, the Director makes a written finding that the
improvement being constructed is substantially complex and therefore requires a
higher retention than 5 percent; and

B. The Director includes in the procurement documents details explaining the basis
for the finding and the actual retention amount.
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27.26.090 Decreasing Retention Amount

The Director will include reasonable requirements in Public Works Contracts for
decreasing the amount of retention based on the progress of construction.

27.26.100 Securities/Escrow

In accordance with California Public Contract Code Section 22300, as it may be
amended, a Public Works Contract will allow a Contractor to substitute securities for
retention or to require the City to pay retention directly to an escrow agent.

27.26.110 Release of Retention

The Director will release retention to the Contractor in accordance with Part 3 of this
Chapter 27.26.

27.26.120 Interest/Attorney’s Fees

The interest and attorney’s fees and costs provisions in California Public Contract Code
Section 7107, as it may be amended, for untimely release of retention are not
applicable to Public Works Contracts.

Part 3
Proposed Final Accounting

27.26.130 Requirement

The Public Works Contract will require the City to provide the Contractor with a
proposed final accounting consistent with the requirements of this Part 3.

27.26.140 Contents

The proposed final accounting will be a proposed final financial statement of any
compensation the City owes the Contractor and any moneys the Contractor owes the
City. It must address the following financial elements as they exist at the time the
accounting is prepared:

A. The original amount of the Public Works Contract;

B. Compensation adjustments;

C. Payments made by the City to the Contractor;

T-6074.002\ 946549 6 93
Council Agenda: 9-10-2019
Item Number 3.4a

DRAFT: Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final
document.



RD:GDS:LCP

8/29/2019

D. Payments owing to the Contractor by the City at the time of the proposed final
accounting;

E. The retention balance amount and the amount of retention, if any, that the City

will release to the Contractor after any withholdings; and

F. Any withholdings permitted in accordance with Section 27.26.160 of this Chapter
27.26.

27.26.150 Timing

The Public Works Contract will include time requirements for issuance of the proposed
final accounting consistent with the following requirements:

A. Not any earlier than issuance of a certificate of substantial completion; and

B. Not any later than promptly following the City’s final acceptance of the Public
Works Project.

27.26.160 Permissible Withholds

Notwithstanding anything to the contrary in this Title 27, the Public Works Contract will
include requirements for the withholding of any of the following amounts from any
moneys due and owing the Contractor, including retention.

A. 150 percent of the cost to complete any unfinished work, including outstanding
punch list work, work not approved or accepted in accordance with the plans and
specifications, unfinished or unsubmitted as-built drawings, warranties, and other
project-related documents, or any other outstanding work required by the Public
Works Contract.

1. The City will calculate the withholding based on an estimate of the cost for
the City to complete unfinished work, including the City’'s administrative
costs of contracting with another entity to perform the work.

2. If the Contractor completes unfinished work for which the City has
withheld money, the City will release to the Contractor the moneys
withheld for such work.

B. 150 percent of the estimated amount of any liability to the City for any damage to
property or Person caused by the Contractor. Once the City’s actual liability is
determined, the Director will release to the Contractor any excess moneys
withheld for such liability.
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C. Liguidated damages and any other amounts that may be imposed by the Director
in accordance with the Public Works Contract.

D. Sufficient amounts to pay the claims stated in any outstanding stop payment
notices, to provide for the City’s reasonable cost of any litigation pursuant to the
stop payment notice, and to otherwise comply with any law regarding stop
payment notices.

E. The amount of any penalties, fines, charges, or assessments resulting from the
Contractor’s violation of any law, statute, requlation, permit or other requirement
imposed by the City or a public entity having jurisdiction over the Public Works

Project.

F. Any credits to which the City is entitled under the Public Works Contract.

G. Up to 150 percent of the amount involved in any dispute between the City and
the Contractor.

27.26.170 Response

A. The Public Works Contract will provide requirements for the Contractor to submit
written objections to the proposed final accounting and a Statement of Claims in
accordance with Part 5 of Chapter 27.28.

B. The Public Works Contract will not require the Contractor to respond to the
proposed final accounting any sooner than 30 Calendar Days following the date
upon which the City sent the proposed final accounting to the Contractor.

Part 4
Final Accounting

27.26.180 Final Accounting

The Public Works Contract will require the City to provide the Contractor with a final
accounting consistent with the requirements of this Part 4.

27.26.190 Contents

A. The final accounting will be a final financial statement of any compensation the
City owes the Contractor and any moneys the Contractor owes the City.

B. The final accounting will include adjustments to the proposed final accounting
based on the following:
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1. Contractor’'s completion of any outstanding work since the issuance of the
proposed final accounting;
2. City payments since the issuance of the proposed final accounting;
3. Any objection or claims raised by the Contractor that the City determines
are meritorious; and
4. Any other financial changes since issuance of the proposed final
accounting.
C. The final accounting will include the City’s response to any objections and

Statement of Claims submitted by the Contractor in response to the proposed
final accounting.

27.26.200  Timing

The Public Works Contract will provide requirements for the City to issue the final
accounting following a Contractor’s response to the proposed final accounting or
following the time within which the Contractor should have submitted a response to the
proposed final accounting if the Contractor does not timely respond.

27.26.210 Undisputed Amounts

The Public Works Contract will include requirements for the City to promptly pay any
amounts determined by the City in the final accounting to be due the Contractor.

27.26.220 Disputes

The Public Works Contract will provide for the City and Contractor to resolve any
disputes over the final accounting in accordance with Chapter 27.28 of this Title 27.

CHAPTER 27.28
DISPUTE RESOLUTION

Part 1
Application

27.28.010 Application of Chapter

This Chapter sets forth the dispute avoidance and resolution requirements for Public
Works Contracts.
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27.28.020 Alternative Resolution Procedures

Notwithstanding anything to the contrary in this Chapter 27.28, the City and Contractor
may at any time mutually agree in writing to forego the dispute resolution procedures in
this Chapter and to seek resolution of a dispute through other methods, including

litigation.

27.28.030 Conflict

The provisions of this Chapter are intended to conflict with Section 9204 and Article 1.5
of Chapter 1 of Part 3 of the California Public Contract Code (starting with Section
20104), as those sections may be amended, and with any other section(s) of the Public
Contract Code that address Claims and the resolution of Claims.

Part 2
Definitions

27.28.040 Definitions

The definitions in this Part 2 govern the application and interpretation of this Chapter.

27.28.050  Claim

"Claim" means a dispute between the City and a Contractor over any of the following:

A. The time for completing the Public Works Project;

B. The payment of money or damages arising from work performed by a Contractor
or a subcontractor;

C. The performance of work shown or contemplated in the Public Works Contract;
or

D. An amount the payment of which is disputed by the City.

27.28.060 Dispute Review Board

"Dispute Review Board" means a panel of three independent individuals established to
provide non-binding recommendations regarding the resolution of a Claim.
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27.28.070 Facilitated Dispute Resolution

"Facilitated Dispute Resolution" means an informal, non-binding dispute resolution
process in which the City and a Contractor meet with a trained, neutral facilitator in an
effort to reach a mutually agreeable resolution to a Claim.

27.28.080 Notice of Potential Claim

“Notice of Potential Claim” means a written notice provided by a Contractor to the City
identifying one or more potential Claims and otherwise meeting the requirements of
Part 4 of this Chapter 27.28.

27.28.090 Partnering

A. "Partnering" is the development of team-based relationships between a
Contractor and the City in which:

1. Trust and open communications are encouraged and expected from
participants;
2. Parties address and resolve issues and problems promptly and at the

lowest possible level;

3. Parties seek to develop solutions that are agreeable and meet the needs
of everyone involved:

4. All parties have identified common goals for the partnerships and at the
same time are aware of and respect each other's goals and values; and

5. Parties seek input from each other in an effort to find better solutions for
the problems and issues at hand, thus creating synerqgy in the relationship
that fosters cooperation and improves the productivity of the partnership.

B. “Partnering” does not denote a legal relationship of agency, partnership, or joint
venture between the City and a Contractor.

27.28.100 Statement of Claims

“Statement of Claims” means a written statement provided by a Contractor to the
Director asserting one or more Claims and otherwise meeting the requirements of Part
5 of this Chapter 27.28.
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Part 3
Partnering

27.28.110 General Practice

The City will incorporate Partnering into the administration of its Public Works
Contracts.

27.28.120 Partnering Workshop

A. For Major Public Works Contracts exceeding $1,000,000, the City and
Contractor will engage in at least one pre-construction workshop to mutually
develop a Partnering strateqy.

B. The City and Contractor will engage in the Partnering workshop at a mutually
agreed upon time promptly following contract award.

27.28.130 Facilitated Partnering

A. For Major Public Works Contracts in the amount of $10,000,000 or more, an
independent facilitator must conduct the pre-construction Partnering workshop
required by Section 27.28.120.

B. For Major Public Works Contracts in the amount of $1,000,000 or more but less
than $10,000,000, the Contractor has the option, upon reasonable notice to the
City, of having an independent facilitator conduct the pre-construction Partnering
workshop required by Section 27.28.120.

27.28.140 Additional Partnering Workshops

The City and Contractor may agree to engage in additional Partnering workshops
beyond the one required by Section 27.28.120 and may agree to have an independent
facilitator conduct any additional Partnering workshops.

27.28.150 Selecting a Facilitator

The City and Contractor will mutually agree on a facilitator for any Partnering workshop
that will have an independent facilitator.

27.28.160 Costs

The Director will include appropriate provisions in the Major Public Works Contract
providing for the City and Contractor to share equally the costs of Partnering

workshops.

T-6074.002\ 946549 6 99
Council Agenda: 9-10-2019
Item Number 3.4a

DRAFT: Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final
document.



javascript:void(0)

RD:GDS:LCP
8/29/2019

Part 4
Notice of Potential Claim

27.28.170 Early Resolution

The City’s intent is that the City and Contractor raise and, if possible, resolve disputes
as early as possible.

27.28.180 Notice of Potential Claim

The Contractor must submit to the Director a Notice of Potential Claim no later than 15
Calendar Days after the event, occurrence or other cause giving rise to a potential
Claim.

27.28.190 Contents

A Notice of Potential Claim must include the following information:

A. The basis of the potential Claim; and

B. All documentation reasonably needed for the Director to evaluate the potential
Claim, or a statement of why such documentation is not available and when the
Contractor expects it to be available.

27.28.200 Pass-Through Claims

A. A Person furnishing labor, materials and/or equipment under contract to the
Contractor cannot submit a potential Claim directly to the City.

B. The Public Works Contract will allow the Contractor to pass through a potential
Claim from a Person furnishing labor, materials and/or equipment under contract
to the Contractor only if the Contractor certifies in the Notice of Potential Claim
that the Contractor reviewed the potential Claim and reasonably concluded the
potential Claim has merit.

27.28.210 Failure to Submit

A Contractor is not entitled to additional compensation or an extension of time based on

any Claim for which the Contractor does not submit a proper and timely Notice of
Potential Claim in accordance with Part 4 of this Chapter 27.28.
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27.28.220 Response

The Director will provide a written response to a Notice of Potential Claim stating
whether the City accepts all or part of the potential Claim, disagrees with all or part of
the potential Claim, or lacks sufficient information to fully evaluate the potential Claim.

27.28.230 Additional Dispute Resolution

The Director is authorized to include in a Public Works Contract provisions for dispute
resolution during the progress of the construction.

Part 5
Statement of Claims

27.28.240  Statement of Claims

The Contractor will submit to the Director a Statement of Claims in accordance with
Section 27.26.170 of Chapter 27.26.

27.28.250 Contents

A Statement of Claims must include the following information:

A. Each Claim, separately stated and identified, that the Contractor is asserting
against the City, along with the basis and amount of the Claim;

B. For each Claim, all documentation reasonably needed for the Director to
evaluate and determine the merits of the Claim; and

C. A Contractor certification that the Claims and all information provided in the
Statement of Claims are accurate and true to the best of Contractor’s

knowledge.

27.28.260 Precluded Claims

The Contractor is precluded from pursuing any of the following:

A. A dispute for which the Contractor failed to submit a Notice of Potential Claim as
required by Part 4 of this Chapter 27.28;

B. Any dispute not included in the Contractor’s Statement of Claims;
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C. Any dispute included in the Statement of Claims for which the Contractor fails to
provide enough documentation for the Director to evaluate and determine the
merits; and

D. Any pass-through Claim arising from a Person or entity that furnished labor,

materials and/or equipment under contract to the Contractor unless the
Contractor complies with the certification requirement in Section 27.28.200.

27.28.270 Response to Statement of Claims

A. The Director will respond, in writing, to a Statement of Claims by indicating
whether:

1. A Claim, in whole or in part, is disputed and the basis of any such dispute;
or

2. The Contractor provided insufficient information to determine the validity
of the Claims.

B. The Director will seek the appropriate authorization to pay the Contractor the
amount of any Claims, or portions of Claims, not in dispute.

27.28.280 Dispute Resolution Process

A. Within 15 Calendar Days of the Director’s response to a Statement of Claims,
the Contractor may, in the Contractor’s discretion, request a settlement
conference in accordance with Part 6 of this Chapter 27.28.

B. If the Contractor requests a settlement conference and the settlement
conference does not result in the resolution of the disputed Claims, the
Contractor may, in the Contractor’s discretion, request facilitated dispute
resolution in accordance with Parts 7 and 8 of this Chapter 27.28.

Part 6
Settlement Conference

27.28.290 Settlement Conference

The purpose of a settlement conference is to try informally to resolve disputed Claim(s)
in @ manner acceptable to both parties.
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27.28.300  Timing

The Director will conduct a settlement conference promptly following a Contractor’s
request for the conference.

27.28.310 Documents

A. The Contractor and Director may mutually agree to exchange documents setting
forth their respective positions on the disputed Claim(s).

B. If the Contractor and Director agree to exchange documents, they will mutually
agree on a time for the exchange that is sufficiently before the settlement
conference to allow all parties to adequately consider the documents.

27.28.320 Procedures

The Director will conduct the settlement conference informally, with both sides being
able to present their respective issues.

Part 7
Facilitated Dispute Resolution

27.28.330 Facilitated Dispute Resolution

If the Contractor requests a settlement conference in accordance with Part 6 of this
Chapter 27.28 and the settlement conference does not resolve all the Claims, the
Contractor may request the parties meet with a trained, neutral facilitator in an effort to
reach a mutually agreeable resolution of the disputed Claim(s).

27.28.340 Informal Process

A. Facilitated dispute resolution will be informal and non-binding, with each party
having an opportunity to present its position and supporting information.

B. Recommendations resulting from facilitated dispute resolution are not admissible
in court in any subsequent litigation.

27.26.350 Selection and Scheduling

The Director and Contractor will mutually agree on the scheduling of facilitated dispute
resolution and the selection of a person to act as the facilitator.
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27.26.360  Costs

The Director will include appropriate provisions in the Public Works Contract providing
for the City and Contractor to share equally the costs of facilitated dispute resolution.

Part 8
Dispute Review Board

27.28.370 Purpose

The purpose of a dispute review board is to provide a non-binding recommendation as
to the resolution of a disputed Claim that could not be resolved by means of the
settlement conference conducted in accordance with Part 6 of this Chapter 27.28.

27.28.380 Requirement

A. The Director and Contractor will establish a dispute review board before
construction starts and have the board available through construction if the Major
Public Works Contract is in the amount of $10,000,000 or more, and the Director
determines the work is sufficiently complex to warrant the cost of such a board.

B. If the Major Public Works Contract is in the amount of $1,000,000 or more but
less than $10,000,000, the Director or Contractor may request, at any time
before project completion, the establishment of a dispute review board.

27.28.390 Selection of Board Members

The members of a dispute review board will be selected as follows: the Director will
select a member, the Contractor will select a member and those 2 members will select
a third member.

27.28.400 Board Member Impartiality

No member serving on a dispute review board can have any relationship with the City,
Contractor or the construction project that would prevent that member from performing
his or her duties in an impartial and fair manner.

27.28.410 Non-Binding

A. The dispute review board is an advisory body that issues non-binding
recommendations.
B. The recommendations of the dispute review board are not admissible in court in

any subsequent litigation.
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27.28.420 Costs

The Director will include appropriate provisions in the Major Public Works Contract
providing for the City and Contractor to share equally all costs associated with a dispute
review board.

CHAPTER 27.30
CHANGES

27.30.010 Application of Chapter

This Chapter sets forth the requirements for using Change Orders, Directed Change
Orders, and Emergency Change Orders.

Part 1
Definitions

27.30.020 Definitions

The definitions in this Part 1 govern the application and interpretation of this Chapter.

27.30.030 Change Order

“Change Order” means a written amendment to the Public Works Contract or work
order, executed by both the City and Contractor, that does any of the following:

A. Changes the scope of work in the contract;

B. Adjusts the time for completing all or a portion of the scope of work in the
contract;

C. Adjusts the Contractor’s compensation to reflect any change in the scope of work

or any time adjustment; or

D. Makes any other changes arising from a change to the scope of work, a time
adjustment or an adjustment to the Contractor’'s compensation.

27.30.040 Directed Change Order

“Directed Change Order’ means a written amendment to the Public Works Contract or
work order that meets the requirements of a Change Order except that it is unilaterally
issued by the City.
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27.30.050 Emergency Change Order

“Emergency Change Order” means a Change Order or a Directed Change Order that
provides for the Contractor to perform work necessary for the immediate preservation
and safety of persons and/or property at or around the construction site.

Part 2
Authority to Execute

27.30.060 Council Authority

A. The Council reserves the authority to approve all Change Orders and Directed
Change Orders except as delegated in this Part.

B. The Director will execute, on behalf of the Council, all Change Orders and
Directed Change Orders approved by the Council.

27.30.070 Delegation of Authority

The Council, by resolution, may delegate to the Director the authority to approve and
execute Change Orders and Directed Change Orders that the Director does not
otherwise have authority to approve and execute.

27.30.080 Director’s Authority

The Director has the authority to negotiate, execute and issue a Change Order or
Directed Change Order that meets each of the following requirements:

A. The Change Order or Directed Change Order amount, when aggregated with the
amount of all previously issued Change Orders and Directed Change Orders for
the Public Works Contract or work order, does not exceed the contingency;

B. The Change Order or Directed Change Order does not extend the completion
date by more than 180 Calendar Days; and

C. If the Change Order or Directed Change Order alters the scope of work, it
complies with the requirements of Section 27.30.100 or 27.30.110, whichever is

applicable.

27.30.090 Emergency Change Order

Subiject to there being a sufficient unexpended and unencumbered balance in a proper
appropriation, the Director has the authority to negotiate, execute and issue an
Emergency Change Order in any dollar amount.
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Part 3
General Requirements

27.30.100 Change Orders

A Change Order that modifies the scope of work must comply with either one of the
following requirements:

A. The modification is needed to properly complete the construction work as
contemplated by the City at the time the City awarded the Public Works Contract
or work order; or

B. The modification meets each of the following requirements:

1. Its cost is not excessive relative to the cost of the Public Works Project to
which it is being added:;

2. It involves work on the same worksite as the Public Works Project to
which it is being added and is related to that Public Works Project;

3. It is the most efficient way of completing the work reflected in the
modification:

4. The Contractor has the expertise to perform the modification; and

5. The Contractor will perform the modification at a reasonable cost.

27.30.110 Directed Change Orders

A Directed Change Order can only modify the scope of work as needed to properly
complete the construction work as contemplated by the City at the time it awarded the
Public Works Contract or work order.

27.30.120 Emergency Change Order

Emergency Change Orders can only require a Contractor to perform work needed to
address an imminent threat to the safety of persons and property on or around the work
site.

27.30.130 Calculating Amount

If a Change Order or Directed Change Order includes one or more items that reduce
the Contractor's compensation, and one or more items that increase the Contractor’s
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compensation, the amount of the Change Order or Directed Change Order is the net
amount.

27.30.140 Compensation Reduction

Any reduction in compensation payable under a Public Works Contract or work order
resulting from a Change Order or Directed Change Order will be treated as additional
contingency, even if this results in the amount of the contingency exceeding the original
contingency amount established for the Public Works Project.

CHAPTER 27.32
SUBCONTRACTORS

27.32.010 Application of Chapter

This Chapter sets forth requirements applicable to a Contractor’s use of subcontractors.

27.32.020 State Law

Except as otherwise set forth in this Chapter 27.32, the City will follow the requirements
of the California Subletting and Subcontracting Fair Practices Act (California Public
Contract Code Sections 4100 — 4114), as that Act may be amended.

27.32.030 Subcontractor Substitutions

If a Contractor requests to substitute a new subcontractor for one listed in the
Contractor’s original bid, the Director is authorized to do the following in the manner set
forth in the California Subletting and Subcontracting Fair Practices Act:

A. Give all required written notices;

B. Conduct an informal hearing on the Contractor’s substitution request if the listed
subcontractor objects to the substitution and issue a preliminary decision on the
matter; and

C. If the subcontractor wants the Council to make the final decision, make a

recommendation to the Council based on the preliminary decision.

27.30.040 Voluntary Assighment

The Director is authorized to consent to a subcontract being voluntarily assigned or
transferred.

T-6074.002\ 946549 6 108
Council Agenda: 9-10-2019
Item Number 3.4a

DRAFT: Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final
document.



RD:GDS:LCP
8/29/2019

27.30.050 Inadvertent Listing Error

If a Contractor claims, in accordance with the California Subletting and Subcontracting
Fair Practices Act, that it made an inadvertent clerical error in listing a subcontractor,
the Director is authorized to do the following:

A. Consent to the requested substitution if the Contractor, the listed subcontractor
and the intended subcontractor agree that the Contractor made an inadvertent
clerical error;

B. Consent to the requested substitution if the Contractor and the intended
subcontractor agree that the Contractor made an inadvertent clerical error, and if
the listed subcontractor fails to submit written objections to the Contractor’s claim

within 5 Business Days of the Contractor’s notice of its claim; and

C. If the listed subcontractor submits written objections to the Contractor’s claim
within 5 Business Days of the Contractor’s notice of its claim, investigate the
Contractor’s claim, conduct an informal hearing on the matter and issue a
preliminary decision, and if the subcontractor wants the Council to make the final
decision, make a recommendation to the Council based on the preliminary
decision.

27.32.060 No Subcontractor Listed

The Contractor cannot subcontract any work in excess of ¥z of 1 percent of the
Contractor’s total bid if it did not list a subcontractor to perform such work unless the
Director makes a written finding that subcontracting the work is warranted by a public
emergency or necessity, or is in the City’s best interests.

CHAPTER 27.34
INTERGOVERNMENTAL CONTRACTS

27.34.010 Application of Chapter

This Chapter 27.34 applies to Intergovernmental Contracts, as defined herein.

27.34.020 Definition

Intergovernmental Contract means a contract in which a Public Works Project is done
for the City by another public or governmental body or agency.
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27.34.030 Charter Exception

Section 1217(i)(1) of the City of San José Charter excepts Intergovernmental Contracts
from the Major Public Works Contract procurement requirements of Section 1217(c) of
the City of San José Charter.

27.34.040 Council Authority

The authority to award an Intergovernmental Contract that exceeds the threshold
amount for a Minor Public Works Contract is reserved to the Council.

27.34.050 Contract Requirements

In addition to any other terms and conditions the City may require, the
Intergovernmental Contract must meet the following minimum requirements:

A. The contract must include payment and performance bond requirements
consistent with Part 1 of Chapter 27.24 of this Title 27, and require the bonds to
name the City as an additional obligee;

B. The contract must include insurance requirements complying with Part 2 of
Chapter 27.24 of this Title 27, and require the City to be named as an additional
insured;

C. The contract must include appropriate indemnity requirements that have been

approved by the City Attorney; and

D. The contract must comply with all other applicable laws and regulations.

CHAPTER 27.36
CITY-PUBLIC UTILITY CONTRACT

27.36.010 Application of Chapter

This Chapter 27.36 applies to City-Public Utility Contracts, as defined herein.

27.36.020 Definition

City-Public Utility Contract means a contract in which a Public Works Project is done for
the City by a public utility (publicly owned or regulated by the California Public Utilities
Commission) and where the work involves the property of the public utility or is
otherwise of direct concern to both the City and the public utility.
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27.36.030 Charter Exception

Section 1217(i)(2) of the City of San José Charter excepts City-Public Utility Contracts
from the Major Public Works Contract procurement requirements of Section 1217(c) of
the City of San José Charter.

27.36.040 Council Authority

The authority to award a City-Public Utility Contract that exceeds the threshold amount
for a Minor Public Works Contract is reserved to the Council.

27.36.050 Contract Requirements

In addition to any other terms and conditions that the City may require, the City-Public
Utility Contract must meet the following minimum requirements:

A. The contract must include payment and performance bond requirements
consistent with Part 1 of Chapter 27.24 of this Title 27, and require the bonds to
name the City as an additional obligee;

B. The contract must include insurance requirements complying with Part 2 of
Chapter 27.24 of this Title 27, and require the City to be named as an additional
insured;

C. The contract must include appropriate indemnity requirements that have been

approved by the City Attorney; and

D. The contract must comply with all other applicable laws and regulations.

CHAPTER 27.38
CITY-DEVELOPER CONTRACT

27.38.010 Application of Chapter

This Chapter 27.38 applies to City-Developer Contracts, as defined herein.

27.38.020 Definition

A. City-Developer Contract means a contract for a Public Works Project performed
by a developer or real property owner in connection with its private property
development.

B. City-Developer Contract does not include a contract involving improvements by a
subdivider as a condition of the approval of a final map or parcel map. Such
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contracts are governed by the requirements of Title 19 of the San Jose Municipal
Code.

27.38.030 Charter Exception

Section 1217(i)(3) of the City of San José Charter excepts City-Developer Contracts
from the Major Public Works Contract procurement requirements of Section 1217(c) of
the City of San José Charter.

27.38.040 Council Authority

A. The authority to award a City-Developer Contract in which the amount paid by
the City exceeds the threshold amount for a Minor Public Works Contract is
reserved to the Council.

B. The Council may establish a contingency in conjunction with the execution of a
City-Developer Agreement in which the City is reimbursing the developer or real
property owner for work in accordance with Section 27.38.070.

27.38.050 Director’s Authority

A. In accordance with Subsection C of Section 27.06.090, the Director of the
Department of Public Works can execute a City-Developer Contract in which the
amount paid by the City is equal to or less than the threshold amount for a Minor
Public Works Contract.

B. The Director cannot include a contingency in any City-Developer Contract that
the Director is authorized to execute under this Section 27.38.050.

27.38.060 Plan Review

A. Every City-Developer Contract must include appropriate requirements for the
Director to review and approve the plan or design of the Public Works Project
before construction starts.

B. The Director is authorized to approve the plan or design on behalf of the City.

27.38.070 Reimbursement

The City may agree in a City-Developer Contract to reimburse the developer or real
property owner partially or entirely for the cost of an improvement required by the
Contract if, and only if, all the following conditions exist:
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A.

The developer or real property owner will perform the reimbursable work in

connection with its private property development;

The reimbursable work is related to an improvement required as a condition of

the City’'s approval of the private property development but involves work
exceeding the size, area, capacity, capabilities, or other similar requirements of
the required improvement;

The developer or real property owner can perform the reimbursable work

expeditiously and with no more inconvenience to the public than if the City were
to perform the work;

The reimbursement amount is reasonably likely to be no more than what the City

would have to pay to complete the same work; and

The developer or real property owner complies with the prevailing wage

requirements in Chapter 14.09 of Title 14 to the extent they are applicable.

27.38.080 Security

Each City-Developer Contract will include the following types of security in the following

amounts.

A.

Performance security to secure the faithful performance by the developer or real

property owner to construct the Public Works Project required by the City-
Developer Contract. Performance security will be in the amount of 100 percent
of the estimated cost of the Public Works Project required by the City-Developer
Contract.

Payment security to secure payment by the developer or real property owner to

any contractor, subcontractor, supplier or other person furnishing labor or
materials to the Public Works Project required by the City-Developer Contract.
Payment security will be in the amount of 100 percent of the estimated cost of
the Public Works Project required by the City-Developer Contract.

Warranty security to warrant against defective labor and materials the work

undertaken by the developer or real property owner under the City-Developer
Contract. Warranty security will be for a period of one (1) year following the
City’s acceptance of the completed Public Works Project required by the City-
Developer Contract. It will be in the amount of 25 percent of the estimated cost
of the Public Works Project required by the City-Developer Contract.

Monument security to secure the developer or real property owner setting any

public monuments required by the City-Developer Contract before the City’s
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acceptance of the completed Public Works Project. Monument security will be in
the amount of 100 percent of the estimated cost of setting the public monuments
required by the City-Developer Contract.

27.38.090 Security Form

A. For a City-Developer Contract in which the estimated cost of the required Public
Works Project exceeds $250,000, the payment security and performance
security must be in the form of bonds meeting the requirements of Part 1 of
Chapter 27.24 of this Title 27.

B. For a City-Developer Contract in which the estimated cost of the required Public

Works Project is $250,000 or less, and for the warranty and monument securities
required by a City-Developer Contract of any amount, security may be in any of
the following forms.

1. Bonds meeting the requirements of Part 1 of Chapter 27.24 of this Title
27.

2. An irrevocable standby letter of credit from a financial institution and in a
form acceptable to the Director and the City Attorney. The City must have
the ability to withdraw funds if the developer or property owner fails to
fulfill any of the obligations for which the security is given.

3. A certificate of deposit from a financial institution and in a form acceptable
to the Director and the City Attorney. The City must have the ability to
withdraw funds if the developer or property owner fails to fulfill any of the
obligations for which the security is given.

4. A cash deposit with the City under terms and conditions that allow the City
to use the funds if the developer or property owner fails to fulfill any of the
obligations for which the security is given.

27.38.100 Clean-Up Deposit

A. If the estimated cost of the Public Works Project required by the City-Developer
Contract exceeds $250,000, then the developer or real property owner must
deposit with the Director a sum of money that the City can use to remedy the
developer’s or owner’s failure for any reason to perform any obligation of the
Contract.

B. The deposit must be in the following amounts:
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1. 5% of the first $100,000.00 of the estimated cost of the of the Public
Works Project,

2. 2.5% of the next $400,000.00 of the estimated cost of the of the Public
Works Project, and

3. 1% of the estimated cost of the Public Works Project exceeding $500,000.

C. The developer or real property owner must deposit the money with the City at the
time it executes the City-Developer Contract.

D. No deposit is required if the City-Developer Contract provides for the City to
reimburse the developer or real property owner pursuant to Section 27.38.070.

E. The Director will return any unexpended portion of such deposit following the
City’s final acceptance of the Public Works Project.

27.38.110 Insurance

Every City-Developer Contract must require insurance in accordance with Part 2 of
Chapter 27.24 of this Title 27.

27.38.120 Indemnity

Every City-Developer Contract must require an indemnity provision in accordance with
Part 3 of Chapter 27.24 of this Title 27.

27.38.130 Environmental Mitigation, Monitoring and Reporting

Every City-Developer Contract must include appropriate provisions complying with the
requirements of Chapter 27.18 of this Title 27.

27.38.140 In Lieu Fee

The Director is authorized to enter into and execute a City-Developer Contract that
provides for payment of a fee in lieu of construction of public improvements required as
a condition of any development permit issued by the City.

27.38.150 Refunds of Fees

A. The Director may refund any fee, or portion thereof, paid as a condition of a
development approval if the Director determines that:

1. The fee, or portion thereof, was collected in error;
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2. The condition of development approval requiring payment of the fee is
amended after payment of the fee to provide that the fee is not required or
the amount thereof is reduced; or
3. The development approval expires and no development thereunder has
commenced.
B. For the purposes of this Section, "development approval" means approval of any

development permit pursuant to Chapter 20.100 of the Municipal Code.

CHAPTER 27.40
SPECIALTY WORK

27.40.010 Application of Chapter

This Chapter 27.40 applies to Public Works Projects involving Specialty Work, as
defined herein.

27.40.020 Definition

Specialty Work means a Public Works Project in which the work meets each of the
following requirements:

A. The work necessary to implement the Public Works Project involves a highly
technical or professional skill or ability;

B. The highly technical or professional skill or ability is a key factor in selecting the
person to perform the work; and

C. So few people have the skill or ability that a competitive procurement would not
be practical.

27.40.030 Charter Exception

Section 1217(i)(4) of the City of San José Charter excepts a Public Works Project
involving Specialty Work from the Major Public Works Contract procurement
requirements of Section 1217(c) of the City of San José Charter.

27.40.040 Council Authority

The authority to award a Major Public Works Contract involving Specialty Work is
reserved to the Council.
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27.40.050 Contract Requirements

A Public Works Contract involving Specialty Work must comply with all requirements of
this Title except those involving a competitive procurement.

CHAPTER 27.42
WORK OF URGENT NECESSITY

27.42.010 Application of Chapter

This Chapter 27.42 applies to expenditures for Work of Urgent Necessity, as defined
herein.

27.42.020 Definition

Work of Urgent Necessity means a Public Works Project in which the work meets each
of the following requirements:

A. There is an urgent need to perform the work immediately to preserve life, health
or property; and,

B. The urgent need to perform the work makes the applicable competitive
procurement requirements impracticable.

27.42.030 Charter Exception

Section 1217(i)(5) of the City of San José Charter excepts a Public Works Project
involving Work of Urgent Necessity from the Major Public Works Contract procurement
requirements of Section 1217(c) of the City of San José Charter provided the Council
adopts, by approval of at least 8 members, a resolution that:

A. Authorizes the expenditure, and

B. Sets forth the facts demonstrating that the Public Works Project involves Work of
Urgent Necessity.

27.42.040 Council Authority

The authority to award a Major Public Works Contract involving Work of Urgent
Necessity is reserved to the Council.
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27.42.050 Contract Requirements

Other than the competitive procurement requirements, a Public Works Contract for a
Work of Urgent Necessity must comply with as many of the requirements of this Title as
reasonably possible considering the time constraints created by the urgency.

CHAPTER 27.44
EMERGENCY PUBLIC WORKS CONTRACT

27.44.010 Application of Chapter

This Chapter 27.44 applies to procuring a Public Works Contract in accordance with
Section 203 of the City of San José Charter.

27.44.020 Requirement

Section 203 of the City of San José Charter authorizes the City to respond to an
emergency resulting from war, enemy-caused calamity or other disasters of whatever
nature in any manner authorized by the laws of the State of California for such

purposes.

27.44.030 Public Bidding Exception

Acting under the emergency powers granted by Section 203 of the San José Charter,
the City may procure a Public Works Contract without Public Bidding in accordance with

the requirements of Section 22050 of the California Public Contract Code or any other
provisions of State law that exempt the award of such contracts from competitive

procurement.

27.44.040 Contract Requirements

A Public Works Contract awarded by the City under this Chapter 27.44 must comply
with as many of the requirements of this Title applicable to Public Works Contracts,
excepting those applicable to Public Bidding, as reasonably possible considering the
time constraints created by the emergency.

CHAPTER 27.46
IDLE ACT

27.46.010 Application of Chapter

This Chapter 27.46 applies to a Major Public Works Contract in which the solicitation of
bids would be an Idle Act, as defined herein.
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27.46.020 Definition

“Idle Act” means that soliciting bids would not provide any significant value or benefit to
the City considered in the context of the purpose and goals of Public Bidding.

27.46.030 Public Bidding Exception

Section 1217(i)(6) of the City of San José Charter excepts a Public Works Project from
the Major Public Works Contract procurement requirements of Section 1217(c) of the
City of San José Charter if the solicitation of bids would be an Idle Act.

27.46.040 Council Authority

The authority to award a Major Public Works Contract based on a determination that
soliciting bids would be an Idle Act is reserved to the Council.

27.46.050 Contract Requirements

A Major Public Works Contract awarded based on a determination that the solicitation
of bids would be an Idle Act must comply with the requirements of this Title except
those applicable to Public Bidding.

CHAPTER 27.48
CITY EMPLOYEES CONSTRUCTING PUBLIC WORKS

27.48.010 Application of Chapter

This Chapter sets forth the authority of the City to have its employees construct a Public
Works Project.

27.48.020 Authority

The City can have its employees construct Public Works Projects in accordance with
this Chapter 27.48 only upon determining that such employees have the skill to perform
the work and that having City employees perform the work is in the City’s best interests.

27.48.030 Minor Public Works

City employees can perform a Public Works Project if the Director of the department
whose employees will perform the work makes a written determination that the cost of
constructing the Public Works Project, excluding the cost of materials, supplies and
equipment, is not more than the threshold amount of a Minor Public Works Contract.
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27.48.040  Specialty Work

City employees can perform a Public Works Project involving Specialty Work, as
defined in Section 27.40.020 of Chapter 27.40, if the Council determines the City
employees possess the necessary technical or professional skill to perform the
Specialty Work.

27.48.050 Work of Urgent Necessity

City employees can perform a Public Works Project involving Work of Urgent
Necessity, as defined in Section 27.42.020 of Chapter 27.42, if the Council adopts the
resolution required by Section 1217(i)(5) of the City of San José Charter and approves
the work being done by City employees.

27.48.060 No Bids

In accordance with Section 1217(h) of the City of San José Charter, City employees
can perform work that was included in a request for bids for a Major Public Works
Contract for which the City received no bids.

27.48.070  High Rebids

In accordance with Section 1217(h)(3) of the Charter of the City of San José, City
employees can perform work that was included in a request for bids for a Major Public
Works Contract and, after receiving and rejecting all bids and after readvertising for and
receiving new bids, the Council determines the bids are excessive.

CHAPTER 27.50
PUBLIC REPORTING

27.50.010 Application of Chapter

This Chapter sets forth reporting requirements.

27.50.020 Director’s Report

The Director will provide to the City Manager on at least a bi-annual basis, as
specified by the City Manager, a report setting forth all Public Works Contracts, work
orders, change orders, permits and other related documents needed to implement a
Public Works Project that the Director executed pursuant to this Title 27 since the

last report.

A. For Public Works Contracts and work order, the report must include the
amounts paid and/or payable by the City, and a general description of the
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scope of work.

B. For change orders, the report must include the amounts paid and/or payable
by the City, the scope of the change order and the reason for the change
order.

27.50.030 City Manager Report

The City Manager will compile the report(s) submitted pursuant to Section 27.50.020
and make the report public on the City's official website and provide the Council with
a copy of the report.

PASSED FOR PUBLICATION of title this day of , 2019 by the
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SAM LICCARDO
Mayor
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TONI J. TABER, CMC
City Clerk
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