Master City of San José Consultant Agreement
(Capital Projects)
(CPMS Contract No. 8030-B)

This Master Agreement is between the City of San José, a munlcnpal corporation (“City”), and Ten Over
Studio, Inc., a California corporation (“Consultant”).

This Master Agreement is made and entered into this ___ day of 20__ ("Contract Date”)

THE CITY AND CONSULTANT AGREE AS FOLLOWS:
1. AGREEMENT SCOPE

1.1 General: The Consultant will provide professional consulting services to the City on an as-
needed basis pursuant to individual service orders issued in accordance with the terms and
conditions of this Master Agreement. The type of professional consuiting services the Consultant
will provide can be described generally as: Architectural Services for various City essential

facility projects.

1.2 Exhibits: This Master Agreement consists of this agreement form, all Approved Service Crders
(defined in Subsection 3.2 below), and the following exhibits, which are incorporated herein by

reference:
Exhibit A: Approved Service Order Form
Exhibit B: Schedule of Rates and Charges
Exhibit C: Insurance Requirements
1.3 Director: "Director’ means the Director of Public Works or the Director's designee.

1.4 Business Days: "Business Day” and “Business Days” means the day(s) on which City Hall is
open to conduct regular business with the public.

1.5 Entire Agreement: This Master Agreement is the final, complete and exclusive understanding of
the parties as to the matters contained herein. it supersedes all prior communications and

understandings regarding such matters.

1.6 Amendments: This Master Agreement may be modified only by a written amendment executed
by the parties.

2. AGREEMENT TERM

The term of this Master Agreement is from the Contract Date to December 31, 2024, inclusive, unless
terminated earlier pursuant to Section 19 below.

3. SERVICE ORDERS

31 General: The Consultant will provide professional services to the City pursuant to individuai
service orders. Each service order will describe the services and deliverables (collectively
“Work”) the Consultant must provide, the time limit within which the Consultant must complete the
Work and the compensation for the Work.
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3.6 Performance: Subject to Subsection 3.5 above, the Consultant must perform the Work in
accordance with the specific requirements of the Approved Service Order. The Consultant must
coordinate and cooperate with City staff, consuitants and contractors in performing the Work, and
must perform the Work to the Director's satisfaction.

4. DESIGN SERVICE REQUIREMENTS

41 General: This Section applies to any design services the Consultant performs as part of an
Approved Service Order.

4.2 Standard Documents: The Consuitant is, or will become, familiar with the City of San José,
Department of Public Works, Standard Specifications, dated July 1992 (and any amendments
thereto), the City of San José, Department of Public Works, Standard Details, dated July 19982
(and any amendments thereto), and any other standard documents the City uses to design and
implement its capital projects (collectively “Standard Project Documents”).

4.3 Use of Standard Documents: Unless the Director provides prior written approval to the

contrary, the final design documents prepared by the Consultant must be based on, and must
incorporate, the Standard Project Documents.

5. CITY’S CONTRACT MANAGER

Attachment B of each Approved Service Order will identify the City’s contract manager. The City can
change its contract manager by providing the Consultant with written notice.

6. CONSULTANT’S STAFFING

6.1 Consultant’s Contract Manager and Other Staffing: Attachment B of each Approved Service
Order will identify the following:

¢ The Consultant’s contract manager, and

e The Consuitant(s) and/or employee(s) of the Consultant principally responsible for
providing the Work.

Attachment B will also indicate whether any of the identified persons are required to file a
Statement of Economic Interests, Form 700 (“Form 700”), provided that the individual does not
have a current Form 700 on file with the City Clerk for a separate agreement with the City.
Anyone required to file a Form 700 must do so in accordance with the requirements of
Subsection 17.2 below.

6.2 Contract Manager’s Authority: The Consultant’s contract manager must be authorized to act
on behalf of the Consultant for purposes of decisions regarding the Approved Service Order.

6.3 Staffing Changes: The Director’s prior written approval is required for the Consultant to remove,
replace or add to any of its staffing identified in Attachment B of an Approved Service Order.
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fees, costs and expenses related to the Consultant providing the Work (*Maximum
Service Order Compensation”). The Consultant shall complete all Work required by the
Approved Service Order for no more than the Maximum Service Order Compensation.

10.2 Exhibit B ~ Schedule of Rates and Charges: Exhibit B sets forth a schedule of the
Consultant's rates and charges (“Schedule of Rates and Charges”) that applies to any services
provided in an Approved Task Grder on a time and materials basis. The Schedule of Rates and
Charges is subject to the following requirements:

10.2.1 Premium Pay: "Premium Pay” is a special pay rate for working during times that are
less desirable, such as weekends, holidays or late shifts. The City will not pay the
Consultant Premium Pay.

10.2.2 No Increases: The City will not increase the Schedule of Rates and Charges during the
Master Agreement term.

10.2.3 Conflict: In the event of a discrepancy between this Section and the Schedule of Rates
and Charges, this Section governs.

10.3 Compensation Table: Attachment C of each Approved Service Order is a compensation table
setting forth the manner in which the City will pay the Maximum Service Order Compensation
(“Compensation Table”). Each Compensation Table is subject to the terms and conditions set
forth below in Subsections 10.4 through 10.7.

10.4 Compensation Table — Part 1: Part 1 of the Compensation Table addresses compensation for
the various tasks performed in accordance with the Approved Service Order. The following terms
and conditions apply o Part 1 of the Compensation Table.

10.4.1 Task Numbers (Column 1): Column 1 sets forth the task number(s) for which the City
will compensate the Consultant. Each task number corresponds to the same task
number in Attachment A of the Approved Service Order. If a task number included in
Attachment A is not included in the Compensation Table, then the City will not
compensate the Consultant separately for that task, and payment for such task is
deemed included in the other task(s) for which the Consultant is receiving compensation.

10.4.2 Basis of Compensation {Column 2): Column 2 identifies whether the City will pay the
Consuitant for the task(s) on a time-and-materials basis or on a fixed-fee (or lump-sum)
basis.

10.4.3 Invoice Period {Column 3): Column 3 identifies when the Consultant must submit its
invoice for payment. If invoicing is monthly, the Consultant must submit its invoice to the
City by the 10" Business Day of each month for Work completed during the previous
month. If invoicing is upon the completion of a task or group of tasks, the Consultant
must submit its invoice to the Director within 20 Business Days following completion of
the task(s) to the Director’s satisfaction. If invoicing is upon the completion of all Work,
the Consultant must submit its invoice to the Director within 20 Business Days following
completion of all Work to the Director’s satisfaction.

10.4.3.1 Invoice: Each invoice must include sufficient information and supporting
documents to establish to the Director’s satisfaction that the Consultant is
entitled to the payment requested. The City will pay the undisputed portion of
the invoice amount within 20 Business Days of the Director's approval of such
undisputed amount.
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Reimbursable Expense Schedule Mark Up

The cost of mailing, shipping and/or delivery of any documents or materials. No Markup

The cost of photographing, printing, reproducing and/or copying any No Markup

documents or materials.

Telephone and facsimile transmission charges. No Markup

The rental of any specialized equipment to the extent the City’s contract As specified,

manager has preapproved, in writing, the cost of such rental. not to exceed
10%

With the written pre-authorization of the City’s contract manager, mileage No Mérkup

and other travel-related expenses to the same extent that the City

reimburses its employees pursuant to the Employee Travel Policy (City

Policy Manual, Sections 1.8.2 and 1.8.3). The Consultant acknowledges

that it has received a copy of Sections 1.8.2 and 1.8.3 and is familiar with

these sections of the Employee Travel Policy.

6. | Any expenses expressly identified as being reimbursable in the Schedule of | As specified,

Rates and Charges or in an Approved Service Order. not to exceed

10% J

10.6 Compensation Table — Part 3: Part 3 indicates whether the City will compensate the Consultant
separately for subconsultant costs incurred in providing any part of the Work. If the City will
compensate the Consuifant for subconsultant costs, the City will do so in accordance with the
following terms and conditions.

10.6.1 Actual Costs: The Consultant can invoice the City for no more than the actual cost of
each subconsultant plus a specified markup not to exceed 5%.

10.6.2 Schedule of Rates and Charges: Any subconsuitant rates and charges set forth in the
Schedule of Rates and Charges must be the subconsultant’s actual rates and charges
exclusive of any markup. The City will compensate the Consultant in accordance with
those rates and charges.

10.6.3 Maximum Amount: For each Approved Service Order, the City will compensate the
Consultant for all subconsuitants in a total amount not to exceed the amount set forth in
the last column of Part 3. Any additional subconsultant costs that the Consultant incurs
in excess of the specified maximum amount are at no cost to the City.

10.7 Prevailing Wage - General: In accordance with Chapter 14.09 of Title 14 of the San José
Municipal Code, entitled “Prevailing Wage Requirements for City Contracts Involving Public
Works,” certain work performed by the Consultant may be subject to the payment of prevailing
wages under Chapter 1 of Part 7 of the California Labor Code, starting with Labor Code Section
1720. which requires the payment of prevailing wages to all workers performing "construction."
For purposes of this Master Agreement, "construction” has the meaning set forth in California
Labor Code Section 1720(a) and includes construction-oriented work performed during the
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11.3  Applicable Law/Duty to Defend: The Consultant’s indemnity obligations apply to the maximum
extent allowed by law and includes defending the City, its officers, employees and agents as set
forth in Section 2778 and 2782.8 of the California Civil Code. Upon the City's written request, the
Consultant, at its own expense, must defend any suit or action that is subject to the Consultant’s
indemnity obligations.

11.4 Insurance: The City's acceptance of any insurance in accordance with Section 12 of this Master
Agreement does not relieve the Consultant from its indemnity obligations. The Consultant's
indemnity obligations apply whether or not the insurance required by this Master Agreement
covers any damages or claims for damages.

11.5  Survival: The Consultant's indemnity obligations survive the expiration or earlier termination of
the Master Agreement.

12. INSURANCE REQUIREMENTS

121  General: The Consultant shall comply with the insurance requirements set forth in Exhibit C for
the Master Agreement term.

12.2 Documentation: Before performing any services, the Consultant must submit to the City’s
designated risk manager ("Risk Manager"), for the Risk Manager's written approval, all
documents demonstrating compliance with the requirements of Exhibit C.

12.3 Changes: The Risk Manager may amend or waive, in writing, any of the requirements contained
in Exhibit C.

13. OWNERSHIP OF WORK PRODUCT

131 Ownership: The City owns all rights in and to any of the following work product (including
electronic equivalents) without restriction or limitation upon their use immediately when and as
created by the Consultant or any other person engaged directly or indirectly by the Consultant to
perform the Consultant’s services pursuant to an Approved Service Order: reports, drawings,
plans, data, software, models, elevations, sections, details, schedules, diagrams, specifications,
studies, surveys, information, sketches, and documents or other materials developed or
discovered (collectively “Work Product”).

13.2 Copyright: To the extent permitted by Title 17 of the United States Code, the Work Product is
deemed a work for hire and all copyrights in such Work Product are the property of the City. In
the event it is ever determined that any Work Product is not a work for hire under United States
law, the Consultant hereby assigns to the City all copyrights to such works when and as created.

13.3 City’s Reuse: Notwithstanding Subsection 13.1, the City's reuse of any Work Product is subject
to California Business and Professions Code Sections 5536.25, 6735, 6735.3, 6735.4 or 8761.2,
whichever is applicable.

13.4 Consultant’s Reuse: With the Director’s prior written consent, the Consultant may retain and
use copies of the Work Product for reference and as documentation of experience and
capabilities.

14. DISCLOSURE OF WORK PRODUCT

141  Prohibition: Except as authorized by the Director or as otherwise required by law, the
Consultant shall not disclose any of the following to a third party: (a) Work Product, (b)
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16.2  Conditions of Prohibition: The prohibition in Subsection 16.1 is subject to the following
conditions:

16.2.1 Reasonable Accommodation: The prohibition is not intended to preciude the
Consuitant from providing a reasonable accommodation to a person with a disability.

16.2.2 Compliance Reports: The City’s "Compliance Officer”, as defined in Section 4.08.020
of the San José Municipal Code, is responsible for administering this Section 16. The
Compliance Officer may require the Consultant to file, and cause any Subcontractor to
file, reports demonstrating compliance with this Section 16. Any such reports shall be
filed in the form and at such times as the Compliance Officer designates. They shall
contain such information, data and/or records as the Compliance Officer determines is
needed to show compliance with this provision.

16.2.3 Waiver: The Compliance Officer may waive any of the requirements of this Section if the
Compliance Officer determines that the Consultant has its own
nondiscrimination/nonpreference requirements or is bound in the performance of this
Master Agreement by the nondiscrimination/nonpreference requirements of another
governmental agency, and the nondiscrimination/nonpreference provisions of the
Consultant or other governmental agency are substantially the same as those imposed
by the City.

16.2.4 Violation: A violation of the prohibition or any part of this Section 16 constitutes the
following: (&) a material breach of this Master Agreement; (b) a misdemeanor violation of
Chapter 4.08 of the San José Municipal Code; and (¢} a ground for debarment in
accordance with Chapter 4.10 of the San José Municipal Code.

16.3  Subcontracts: The Consultant shall include the requirements of this Section in each subcontract
that it enters into in furtherance of this Master Agreement.

17. CONFLICT OF INTEREST

174 General: The Consultant represents that it is familiar with the local and state conflict of interest
laws, and agrees to comply with those laws in performing this Master Agreement. The
Consultant certifies that, as of the Contract Date, it was unaware of any facts constituting a
conflict of interest or creating an appearance of a conflict of interest. The Consultant shall avoid
all conflicts of interest or appearances of conflicts of interest in performing this Master Agreement.
The Consultant has the obligation of determining if the manner in which it performs any part of
this Master Agreement resuits in a conflict of interest or an appearance of a conflict of interest,
and shall immediately notify the City in writing if it becomes aware of any facts giving rise to a
conflict of interest or the appearance of a conflict of interest.

17.2  Filing Form 700: In accordance with the California Political Reform Act (Government Code
Section81000 et seq.), the Consultant shall cause each person performing services under this
Master Agreement, and identified in Attachment B of an Approved Service Order as having to file
a Form 700 to do each of the following:

¢ Disclose the categories of economic interests in Form 700 as required by the Director; »
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¢ The use of recycled and/or recyclable products in daily operations (i.e. 30%, 50%, 100%
PCW paper, chlorine process free, triclosan free hand cleaner, etc.);

e The use of energy-star compliant equipment;

» The use of alternative fuel and hybrid vehicles, and implementation of protocols aimed at
increasing the efficiency of vehicle operation;

e The implementation of internal waste reduction and reuse protacol(s); and

o Water and resource conservation activities within facilities, including bans on individual
serving bottled water and the use of compostable food service products.

19. TERMINATION

19.4  For Convenience: The Director may terminate this Master Agreement and/or any Approved
Service Order(s) at any time and for any reason by giving the Consultant written notice of the
termination. The written notice must set forth the effective date of the termination, which must be
at least 7 Business Days’ after the date of the written notice.

18.2 For Cause: The Director may terminate this Master Agreement and/or any Approved Service
Order(s) immediately upon written notice for any material breach by the Consultant. [f the
Director terminates the Master Agreement and/or any Approved Service Order(s) for cause and
obtains the same services from another consuitant at a greater cost, the Consultant is
responsible for such excess cost in addition to any other remedies available to the City.

19.3  Delivery of Work: If the Director terminates the Master Agreement and/or any Approved Service
Order(s) — whether for convenience or for cause — the Director has the option of requiring the
Consultant to provide to the City any finished or unfinished Work Product prepared by the
Consuitant up to the date of Consultant's receipt of the written notice of termination.

18.4 Compensation: The City will pay the Consultant the reasonable value of Work satisfactorily
rendered by the Consultant to the City up to the date of Consultant’s receipt of the written notice
of termination. For Work to be “satisfactorily rendered,” the Director must determine that the
Consultant provided the Work in accordance with the terms and conditions of this Master
Agreement and/or any applicable Approved Service Order. The Director will determine the
reasonable value of satisfactorily rendered Work based on the Schedule of Rates and Charges
and the Compensation Table attached to the appropriate Approved Service Order.

19.5 Receipt of Notice: For purposes of this provision, the Consultant’s receipt of the written notice
of termination will be determined based on the date of actual receipt or based on Subsection 20.2
below, whichever occurs first.

20. NOTICES

201 Manner of Giving Notice: All notices and other communications required by this Master
Agreement must be in writing, and must be made via e-mail, personal service or United States
mail, postage prepaid.

20.2 When Effective: A notice or other communication that is e-mailed is effective when sent
provided the sender receives an acknowledgement from the intended recipient (e.g. return
receipt, return e-mail, or other written acknowledgement). A notice or other communication that is
personally serviced is effective when personally delivered. A notice or other communication that
is mailed js effective 3 Business Days after deposit in the United States mail.
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21.6 Business Tax: The Consultant represents and warrants that it currently has a City business tax
certificate or exemption, if qualified, and will maintain such certificate or exemption for the Master
Agreement term.

21.7  Assignability: Except to the extent this Master Agreement authorizes the Consultant to use
Subcontractors, the Consultant shall not assign any part of this Master Agreement without the
Director’s prior written consent. The Director, at the Director’s discretion, may terminate this
Master Agreement if a violation of this provision occurs.

21.8 Governing Law: California law governs the construction and enforcement of this Master
Agreement.

21.9 Disputes: Any litigation resulting from this Master Agreement will be filed in and resolved by a
federal or state court in California.

21.10 Survival of Provisions: If a court finds any part of this Master Agreement unenforceable, all
other parts shall remain enforceable.

2111 Headings: The section and exhibit headings are for convenience only and are not to be used in its
construction.
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Exhibit A
Master City of San José Consultant Agreement

Approved Service Order Form
(Capital Projects)

Cover Page

1a. CPMS Contract No.: 9030-B 1B. AC Contract No.: [Insert AC No.]

2. Approved Service Order No. [insert Number]

3. Consuitant's Name: .

4, Praject Name: [Insert Name of Project for which Consultant will provide services] ("Project”)

5. Project Location: [Insert the location of the Project, if applicable]

6. The Consultant and the City will implement this Approved Service Order in accordance with the Master Agreement, this cover page
and Attachments “A” {Tasks), "B” (Terms and Gonditions}, “C” (Compensation Table), and “D” (Schedule of Specific Services) which
are incorporated herein by references.

7. Budget/Fiscal:

a. Current unencumbered amount in Master Agreement: $

b. Maximum Service Order Compensation for this Approved Service Order: $

c. New unencumbered balance in Master Agreement (7.a — 7.b): $

d. Appropriation Certification: | certify that an unexpended appropriation in the amount of the Maximum Service Order
gcratﬁffznsation is available in the following fund(s) and that such fund(s) will be encumbered to pay for this Approved Service
Fund: Appn: RC: Amount: §
Fund: Appn: RC: Amount: $
Fund: Appn: RC: Amount: §
Authorized Signature: Date:

8. Division Analyst Approval: Date:

9. Consuitant Approval: Date:

10.  Approval as to Form (City Attorney):

[ Service Order Form Approved by the Office of the City Attorney
(Maximum Service Order Compensation is $100,000 or less, and the provisions of the service order form are not altered.)
1 Approved as to Form: Date:
(Sr.) Deputy City Attorney

1. City Director Approval: Date:
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Attachment B: Terms and Conditions

1. City’s Contract Manager: The City’'s contract manager for this Approved Service Order
is:
Name: Phone No.:
Department: E-mail.
Address:
2, Consultant’s Contract Manager and Other Staffing: Identified below are the following:

(a) the Consuitant’s contract manager for this Approved Service Order, and (b) the
Consultant(s) andf/or employee(s) of the Consultant who will be principally responsible for
providing the services and deliverables. If an individual identified below does not
have a current Form 700 on file with the City Clerk for a separate agreement with
the City, and is required to file a Form 700, the Consultant must comply with the
requirements of Subsection 17.2 of the Master Agreement, entitled “Filing Form

700.”
Regquired fo File Form 7007
Consuitant’s Contract Manager Yes ' Yes No
Already Filed Need to File
{Date Filed)
Name: Phone No.:
Address: E-mail:
Other Staffing
Name: Assignment:

1.

2.

3.
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Attachment C: Compensation Table

The City will compensate the Consultant for providing the services and deliverables set forth in . t Ain acco this Compensation Table. This Compensation Table is
subject to the terms and conditions set forih in the Master Agreement, including without limitation Saction 40 of the Master Agreament.

Column 1 Column 2 Column 3 Column 4
Task Nos. from Basis of Compensation invoice Period Compensation
Attachment A
[ Time & Materials {7 Fixed Fee 3 Monthly [3 Completion of Task(s) [ Complation of Work $
Time & Materals [ Fixed Fee 1 Mongthly [ Completion of Task(s) ] Complation of Work $
Time & Malerials [} Fixed Fee [ Monthly Completion of Task(s) 1] Completion of Work $
Time & Materials Fixed Fee [Z1 Monthly Completion of Task(s)  [] Completion of Work $

[ No expenses are separately reimbursable. The amount(s} in Column 4 of Part 1 {71 Expenses are separately reimbursable in the maximum amount of: $
include(s) payment for ali expenses.

[7} Subconsuiltant costs are not separately compensable. The amaunl(s) in Column [Z] Subconsuitant costs are sep ly comp ble in the imum amount of: $
4 of Part 1 include(s} subcansultant costs.

Maximum Service Order Compensation {sum of Pasts 1 through 3): | $
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EXHIBIT C: INSURANCE REQUIREMENTS

CONSULTANT, at CONSULTANT's sole cost and expense, shall procure and maintain
for the duration of this AGREEMENT insurance against claims for injuries to persons or
damages to property which may arise from, in connection with, the performance of the
services hereunder by CONSULTANT, its agents, representatives, employees or
subcontractors.

A. Minimum Scope of Insurance

Coverage shall be at least as broad as:

1. The coverage provided by Insurance Services Office Commercial General

Liability coverage (“occurrence”) Form Number CG 0001; and

2. The coverage provided by Insurance Services Office Form Number CA 0001
covering Automobile Liability. Coverage shall be included for ail owned, non-
owned and hired automobiles; and

3. Workers' Compensation insurance as required by the California Labor Code
and Employers Liability insurance; and

4.  Professional Liability Errors & Omissions for all professional services.

There shall be no endorsement reducing the scope of coverage required above
unless approved by the CiTY’s Risk Manager.

B. Minimum Limits of Insurance
CONSULTANT shall maintain limits no less than:

1. Commercial General Liability: $1,000,000 per occurrence for bodily injury,
personal injury and property damage. if Commercial Liability Insurance or
other form with a general aggregate limit is used, either the general
aggregate limit shall apply separately to this project/location or the general
aggregate limit shall be twice the required occurrence limit; and

2. Automobile Liability: $1,000,000 combined single limit per accident for bodily
injury and property damage; and

3. Workers' Compensation and Employers Liability: Workers' Compensation
limits as required by the California Labor Code and Employers Liability limits

of $1,000,000 per accident; and
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Coverage shall contain waiver of subrogation in favor of the City of San Jose, its
officers, employees, agents and contractors.

3. Al Coverages

Each insurance policy required by this AGREEMENT shall be endorsed to state that coverage shali not be suspended, voided,
cancelled, or reduced in limits except after thirty (30) days’ prior written notice has been given to CITY, except that ten (10)
days’ prior written notice shall apply in the event of cancellation for nonpayment of premium.

E. Acceptability of Insurers

Insurance is to be placed with insurers acceptable to CITY's Risk Manager.

F. Verification of Coverage

CONSULTANT shall furnish CITY with certificates of insurance and with original
endorsements affecting coverage required by this AGREEMENT. The certificates and
endorsements for each insurance policy are to be signed by a person authorized by that
insurer to bind coverage on its behalf.

Proof of insurance shall be either emailed in pdf format to : Riskmgmt@sanjoseca.gov,
or mailed to the following postal address or any subsequent address as may be directed
in writing by the Risk Manager:

City of San Jose—Finance

Risk Management

200 East Santa Clara Street, 14h Floor Tower
San Jose, CA 95113-1905

G. Subcontractors

CONSULTANT shall include all subcontractors as insureds under its policies or shalil
obtain separate certificates and endorsements for each subcontractor.
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