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This Agreement (“Agreement”) is made and entered into by and between the CITY OF SAN JOSE,
a municipal corporation of the State of California (“City”), and ICS Corporate Yard Multifamily,
LLC, a Delaware limited liability company (“Developer”} as of October 2, 2018. Each of City and

Developer are sometimes hereinafter referred to as a “Party” and collectively as the “Parties.”

RECITALS

A. The Parties acknowledge that this Agreement is entered into pursuant to: (i) the
Development Agreement Containing Perpetual Covenants Running with the Land
Including Environmental Covenants by and between The City of San Jose and Jackson
Taylor Partners LLC Relative and ICS Corporate Yard Multifamily, LLC DA14-003 as
amended by DA16-001 to the Development of The Japantown Corporation Yard Project,
recorded on April 17, 2015, as Document No. 22920137 (City File No. DA14-003), as
amended via City File No. DA16-001 and assigned from time to time (“DA”); and (ii) the

Parcel Map (as defined below); and (iii) the PD Permit (as defined below).

B. Developer desires to develbp a mixed-use project including 518 total residential units in
two separate buildings (299 units within the north building and 219 units in the south
building) (“Development”) on certain real property located at 696 North 6th Street, in the
City of San José, County of Santa Clara, State of California (“Property”). Developer has
obtained Planned Development Permit No. 15-055 for the Development (as it may be
amended and/or adjusted, the “PD Permit”).‘ Parcel Map Number 23096766 (the “Parcel
Map”, depiCted in the context map in Exhibit D) was filed with the City’s Planning
Department for the subdivision of the real property. The Parcel Map created four lots.
Lots 1 and 4 will be used for construction of the two residential buildings included in the
Development. Lot 2 is the “Performance Center Site,” an approximately 0.75-acre site
proposed for a center for the support of performing and other creative arts, or other
cultural or community—ba;sed activities and organizations. Lot 3 is the “Park Site,” an
approximately 0.75-acre site proposed for a public park. The Development will be

constructed in phases (PD Permit Project Description), and the Parties acknowledge that
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the requirements set forth in this Agreement may be satisfied in phases with respect to

each phase of the Development.

Pursuant to the Agreement for Purchase and Sale of Real Property by and between the
City of San Jose, a municipality of the State of California, as Seller and Developer’s
predecessor in interest in the ownership of the Property, Jackson Taylor Partners, LLC, a
Delaware Limited Liability Company (“Buyer”), as Buyer, dated December 16, 2014
(“PSA”), City sold to Buyer the Property (PSA § 2). Upon Closing (as defined in the PSA),
Buyer took title to the Park Site (PSA § 11.4). Buyer subsequently conveyed the Property,

including the Park Property, to Developer.

D. Recital D of the Development Agreement acknowledges that the Park Site will be
dedicated for public park purposes as shown on Exhibit B of the Development Agreement
(File No. DA14-003). Exhibit C to this same Development Agreement requires Developer
to develop the Park Site and requires a Parkland Agreement between the City and
Developer for the dedication of parkland and the construction of park improvements. PD
Permit Condition 25.i provides that the Development is subject to the requirements of
either the City’s Park Impact Ordinance (Ch. 14.25 of Title 24 of the San Jose Municipal
Code) or the Parkland Dedication Ordinance (Chapter 19.38 of Title 19 of the San Jose
Municipal Code) for the dedication of land and/or payment of fees in-lieu of dedication
of land for public park and/or recreational purposes. Collectively, these requirements of
the Development Agreement, the PD Permit, and the Parcel Map are referred to herein

as the “Parkland Dedication Obligation.”

In order for Developer to satisfy the requirements of PD Permit Condition of Approval
25(i) and Chapter 14.25 of the San Jose Municipal Code, Developer and City desire to
enter into this Agreement pursuant to which Developer shall satisfy Developer’s Parkland
Dedication Obligation as follows: Developer will dedicate the Park Site and construct park
improvements as outlined in Exhibit A to this Agreement (“Park Improvements”) and pay

any remainder park impact fees to City. The Parties acknowledge that if Developer
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complies with the obligations set forth in this Agreement, the City intends to accept

dedication of the Park Site and Park Improvements.

Once the .75 acres of parkland is accepted by the City, and the City has taken title to the
Park Site, the Park Site shall not be used for construction staging for the future Community

Center for the Arts (CCA) building or any other construction staging.

Developer shall also install certain private recreation improvements (“Private
Recreational Improvements”) as described in Exhibit A within the Development in
conjunction with the construction of the Development in accordance with the
requirements of the PD Permit and for which Devéloper is also eligible to receive credit
against its Parkland Dedication Obligation as set forth in this Agreement and Chapter
14.25 of the San Jose Municipal Code (“Park Impact Ordinance”) to the extent applicable

to the Development.

City’s Director of Parks, Recreation and Neighborhood Services (“City’s Director”) is
charged with the administration of this Agreement in conjunction with the Director of
Public Works (“Director of PW”). The Director of PW is responsible for the review,

inspection, approval, and acceptance of the Park Improvements.

~ The Park Site shall be privatély maintained by the Developer (or successor-in-interest)
for one calendar year (365 days) starting from of Acceptancé (as defined in Exhibit C), as
will be set forth in a separate maintenance agreement. This maintenance agreement
will be fully executed prior to the completion of 100% construction drawings and prior
to commencing construction and be recorded over the entire Property and shall require
the Developer or successor-in-interest to maintain the Park Site for one calendar year
(365 days) from the of date of Acceptance at no cost to the City. The maintenance
‘agreement will at a minimum require litter removal; graffiti abatement; landscaping
services; irrigation servicing (such as monitoring, repairs, and backflow inspection);
keeping the surface trail free of debris; weed abatement; pest control; outdoor lighting

inspection, maintenance, and repair; tree trimming; hardscape maintenance and repair,
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and provision and servicing of trash and recycling receptacles, all consistent with City

standards for park maintenance. Exempt from the agreement will be the maintenance

of any public art installed at the site. The City Manager Office of Cultural Affairs/Public

Art will be responsible for maintaining all public art features after completion. The

maintenance agreement will provide a schedule of all daily, weekly, and quarterly

maintenance activities and outline all Workman Compensation and General Liability

insurance requirements to the satisfaction of the Director of Parks, Recreation and

Neighborhood Services and City’s Risk Manager. In the event the commercial and

residential portions of the project are sold to different owners, the future owners would

be jointly responsible to fully comply with the executed maintenance agreement.

NOW, THEREFORE, in consideration of the mutual covenants set forth in this Agreement and for

valuable consideration, receipt and sufficiency of which is hereby acknowledged, the Parties

hereby agree as follows:

REPRESENTATIONS AND WARRANTIES OF DEVELOPER.

Developer represents and warrants to City that the following facts are true and correct:

A.

Any and all documents provided by Developer to City pursuant to the terms of this
Agreement, or in connection with the execution of this Agreement, are now in full
force and effect and contain no inaccuracies or misstatements of fact to the best
of Developer’s knowledge. Developer covenants that at such time City notifies
Developer of City's intention to accept the Park Improverﬁents, if any of these
documents contain inaccuracies, misstatements or have become obsolete to
Developer’s knowledge, Developer shall notify City and provide City with the

information required to render the documents accurate, complete and current.

Developer has the legal ability to enter into this Agreement and Developer's
signatory(ies) to this Agreement is (are) duly authorized to sign this Agreement on

its behalf. In the event the Developer is not the legal owner of the real property
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identified on the Parcel Map, the legal owner shall also be required to execute this
Agreement and shall be subject to all terms, conditions, and obligations of this

Agreement.

OFFER OF DEDICATION; DESIGN AND DEVELOPMENT OF PARK
IMPROVEMENTS; CREDIT FOR PRIVATE RECREATIONAL IMPROVEMENTS.

A. Developer affirms its irrevocable offer to dedicate to City approximately 0.75 acres
of unencumbered (except for the Permitted Exceptions, as defined in Section
2.G.1.b of Exhibit C) real property (”Pafk Site”) as shown in the concéptual plan
for the Park Improvements (“Park Site Plan”) depicted on the attached Exhibit A,
generally located midblock on North 6™ Street, between Jackson and Taylor
Streets. Developer shall be responsible for all costs incurred in the conveyance of

- the Park Site to City in accordance with the requirements and specifications set

forth in this Agreement.

B. Developer shall be responsible for the development of plans and specifications
for, and the construction of the Park Improvements on the Park Site consistent
with the Park Site Plan and as more particularly described in this Agreement.
Developer shall develop plans and specifications for the Park Improvements
(“Project Specifications”) for the review and approval of the Director of PW, as
more particularly described in the attached Design and Construction
Requirements Exhibit C. Subject to Exhibit C of this Agreement, Developer shall
construct the Park Improvements in conformance with the Project Specifications
and all applicable standards and specifications in effect on the date of actual

construction.

C. The Parties acknowledge that the exact size, dimensions, and other particular
characteristics of the Park Improvéments have not been determined as of the
Effective Date of this Agreement. The Parties, however, agree that the Park
Improvements shall consist of the following specific Park Improvements, all as

depicted in Exhibit A: (i) various types of hardscape pavers and paving, (ii) planting
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islands with trees and seating areas, (iii) an arbor-covered eating area, (iv) a

memory trail, and (v) a children’s play area.

D. Upon approval of Project Specifications in accordance with Exhibit C to this
Agreement, Developer shall be responsible for all costs incurred for planning; and
design, and, provided that Developer has obtained a building permit for and has
commenced construction of the first residential building in the Development,
construction, and supervision of the construction of all Park Improvements,
including without limitation, City's plan review and inspection. Developer shall
cause all labor and material incorporated in the Park Improvements"to be
furnished in accordance with the requirements and specifications set forth in this

Agreement.

E. Provided that Developer has obtained a building permit for and has commenced
construction of the first residential building in the Developm/ent, the Park
Improvements to be installed on the Park Site shall be completed on or before the
date that is one year after issuance of the final certificate of occupancy for the first
residential building, Phase 1, within the Development. The Park Improvements
shall be deemed completed and accepted by City upon recordation of the Notice
of Acceptance by Director of PW as outlined in Exhibit C of this Agreement. The
City’s Director may, at the City Director’s discretion, grant extensions of the

completion requirement specified in this subsection.

F. At such time that 100% design development plans are completed, Developer shall
provide the City with a minimum of three competitive and itemized preliminary
bids; unless otherwise exempted in writing and at the sole discretion of the City’s
Director of Public Works. City staff may then review such bids with Developer to
ensure that sufficient and appropriate funds are available to complete the Park

Improvements as designed.

G. The Developer shall submit proof of final costs to the City within 90 days of park

completion. In the event, that final costs are at least 10% lower than the Turnkey
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Park Improvement cost estimate outlined herein (Exhibits A and D), the Director
of Public Works may, at his/her sole discretion, amend the credits and any fees
due in Exhibit A to reflect reduced Turnkey Park Improvement costs. With respect
to any change in parkland fees due, Developer agrees to pay any increase in fees

prior to City’s acceptance of the completed park improvements.

H. The Development is eligible to receive credit for private recreation improvements
pursuant to the Park Impact Ordinance (SJIMC 14.25). The description of the
private recreation improvements to be included in the Development by Developer
that will receive credit pursuant to SMJC Chapter 14.25 is set forth in Exhibit A
and Exhibit B. Provided that Developer has obtained a building permit for and has
commenced construction of the first residential building in the Development,
Developer shall complete the installation of the private recreation improvements

described in Exhibit A and Exhibit B on or before the date of issuance of the final

certificate of occupancy for building in which the private recreation improvements

are included.

L With respect to anykcredited private recreation improvements which have not
been completed within the date specified herein, the credits for the incomplete
improvements shall be disallowed and Developer shall be required to pay any
increase in Parkland Fees, together with additional charges as set forth in the Park

Impact Ordinance.

J. Developer acknowledges and agrees that use of the private recreation
improvements shall be deed restricted for recreation purposes by this recorded
covenant which runs with the land in favor of the future owners of the
Development and which expressly cannot be defeated or eliminated without the
written consent of the City as described in SIMC 14.25. Provided, however, that
‘the total square footage within the Development containing private recreation
improvements shall not change, but the recreation uses may change as long as the

use is a creditable private recreational use as defined in Exhibit B of San Jose City
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Council Resolution 73587, as may be amended from time to time, or determined

acceptable by the Director.

K. Developer acknowledges and agrees that Developer shall not receive any credit
for eligible private recreation improvements pursuant to Park Impact Ordinance
except those private recreation improvements that are set forth in Exhibit A and
Exhibit B and constructed in full compliance with this Agreement, or as otherwise

creditable to the satisfaction of the Director of Parks, Recreation, and

Neighborhood Services. Where moderate adjustments to Exhibit A and Exhibit B
remain fully creditable pursuant to Chapters 14.25, and have been accepted by
“the Director of Parks, Recreation, and Neighborhood Services, the Developer shall

provide an updated Exhibit A within 60 days of request by the City.

L. Developer acknowledges that\pursuant to the covenants set forth in Section 2.H
above, the Developer or any successor owner of the Development or any portion
thereof (“Owner”) shall henceforth be required to maintain all such private
recreation improvements in safe working order and provide access for regular
inspections at the City’s request, subject to at least 48 hours advance written
notice to Developer. After any such inspection and pursuant to written request by
the City, the Developer or Owner shall promptly provide for any remedial actions,
replacement, and/or repair work as may be necessary to protect human health

and safety.

M. Public Access Improvements: The Development is not antidpated to include any
‘publicly accessible’” improvements (except the restroom described below).
However, in the event that the Development contains additional Private
Recreational areas such as ‘Private Plaza’, ‘Private Garden’, or other such spaces
that are also expressly designated in this Agreement and associated exhibits as
‘publicly accessible,” the Developer or Owner agrees to maintain perpetual public
access to all such ‘publicly accessible’ amenities for a minimum of 360 days per
year. The Developer or Owner may however, post reasonable Rules and

Regulations for respectful use and maintenance of such ‘publicly accessible’
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amenities as well as conduct occasional extended closures, subject to approval by
the Director of Parks, Recreation, and Neighborhood Services. This Section shall
apply in addition to any Easements or Restrictions that may be in place providing
for public access and/or appurtenant uses. The Parties acknowledge that the
Project will include a restroom located on the ground floor of the south building,
which shall be publicly accessible on limited basis as defined in the maintenance

agreement between the City and Developer pursuant to Recital I.

N. Public Art: Developer acknowledges that the City will facilitate and manage the
development of an Artwork at the Site to enhance the Park and the Site.
Developer shall provide funding to the City for project managerhent of Artwork,
design development of Artwork, and the fabrication, delivery, and installation of
Artwork; at a total amount not to exceed $275,500.00 prior to issuance of

Building Permits.

COMPLIANCE WITH THE PARKLAND DEDICATION ORDINANCE.

A. City acknowledges and agreés that Developer’s performance of this Agreement
shall satisfy Developer’s obligations under the City’s Park Impact Ordinance for
the residential units in accordance with the DA, Parcel Map, and PD Permit (as
ameneded). The Parties agree that building permits and/or certificates of
occupancy will be issued separately for each residential building within the
Development and for the Park Site. Provided that Developer is not in material
default hereunder (after any applicable notice and cure period) at the time
Developer requests issuance of a building permit and/or certificate of occupancy
for a building within the Development and for the Park Site, and provided further
that Developer satisfies all other terms, conditions, and requirements associated
with the Development, City shall issue all building permits necessary for the

residential units in accordance with the PD Permit.

B. The Parties acknowledge and agree that the calculation of the Developer’s

Parkland Dedication Obligation is set forth in Exhibit B, including the calculation
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of Parkland Fees and credits for Private Recreational Improvements, if applicable.
Developer shall pay to City the Parkland Fees specified, net of all credits for Private
Recreational Improvements, if applicable, in accordance with the payment
instructions set forth in Exhibit B. All Parkland Fees, net of all credits for Private
Recreational Improvements, if applicable, shall be paid to City prior to the issuance
of any building permit for residential construction in the Development. Developer
may be required to pay additional penalties and iate fee as set forth in the
‘Schedule of Parkland Fees adopted by the City Council if payments of Parkland
Fees are not made by the date set forth in this Section 3B. City will owe no refund
to Developer in the event Developer does not build the number or type of

residential units identified in the PD Permit.

C. In the event there is an increase in the number of residential units to be built, or
change in the dwelling unit type, Developer agrees to immediately notify the City’s
Director and to pay such additional Parkland Fees as are required by the Park

_Impact Ordinance.

D. Developer acknowledges that the costs and expenses for the design,
development, construction, and supervision related to the Park Improvements,
and dedication of parkland, may exceed the Parkland Fees that the Developer
would be obligated to pay under the Parkland Dedication Ordinance. Because of
the benefit to the Development that will result from the Park Improvements and
land dedication, Developer agrees to design, develop, and construct the Park
Improvements on the Park Site and dedicate the Park Site as specified in this
Agreement, without any obligation on the part of City. As set forth in Exhibit C,
Section 1.A.4, prior to finalizing the Project Specifications, with the Director’s
approval, which shall not be unreasonably withheld, Developer may modify the
final design to reflect the fees and credits identified in Exhibit B prior to approval

of the final Project Specifications in accordance with Exhibit C, Section 1.C.
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E. Except as otherwise provided in this Agreement and the “Development
Agreement Containing Perpetual Covenants Running with the Land Including
Environmental Covenants By and Between the City of San Jose and Jackson Taylor
Partners LLC Relative to the Development of the Japantown Corporation Yard
Redevelopment Project”, as may be amended from time to time (“Development
Agreement”), or in compliance with other applicable laws in effect at the date of
execution of this Agreement, the Developer and the City recognize that the
balance of Parkland Dedication Obligation, credits, and in-lieu fees is set out in
accordance with Exhibit B, Fee and Credits Summary, which depicts the total
financial obligation due of the Project to mitigate physical and level of service
impacts to public parks and recreational facilities, resulting from the residential
project. To that effect, the City shall not levy additional fees for the Project except

as required in this Agreement or adopted City policy or code.

REVIEW FEES AND CHARGES RELATED TO PARK IMPROVEMENTS.

A. Developer shall pay to City a fee for review and approval of the Project
Specifications for the Park Improvements and the inspection of the Park
Improvements (collectively, “Review Fee”). City's Review Fee shall be based on
the Developer's cost estimate for the Park Improvements, as approved by the
Director, and shall be calculated based on the fees and charges established for
City's review and inspection of like improvements then in effect at the time
Developer execute this Agreement. The Review Fee is $751,467.50. The total
Review Fee shall be paid directly to City as specified in Exhibit B prior to, or
concurrently with, the issuance of any building permit for residential construction

in the Development.

B. In the event that the City’s Director grants an extension of the term of this
Agreement pursuant to the provisions of Section 2(E) above or if the Review Fee
paid pursuant to Section 4B above is insufficient for City’s review and inspection

as set forth herein, then the Director of PW, at the Director of PW's sole discretion,
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shall have the right to escalate the total estimated cost of the Park Improvements,
and/or the corresponding Review Fee. The escalation of the total estimated cost
of the Park Improvements shall be based on the Engineering News Record
Construction Cost Index, or in the event that the Engineering News Record
discontinues publication during the term of this Agreement, an index of similar

repute and reliability as determined and selected by Director of PW.

5. BONDS AND SECURITY.

Developer shall furnish to City the following security upon full execution of this Agreement and

for the purposes, in the amounts, and under the conditions that follow:

A. Type and Amounts.

L. Performance Security. To assure the Developer’s faithful performance of

this Agreement to complete the Park Improvements in an amount of One
Hundred Percent (100%) of the estimated cost of the Park Improvements

(hereinafter “Performance Security”); and

2. Payment Security. To secure Developer’s payment to any Contractor,

subcontractor, person renting or supplying equipment, or furnishing labor
and materials for completion of the Park Improvements in the additional
amount of One Hundred Percent (100%) of the estimated cost of the

improvements (hereinafter “Payment Security”); and

3. Warranty Security. To warranty the Developer’s work (including only

labor, installation and materials used by Developer to construct the Park
Improvéments, and not including maintenance following recordation of
the Notice of Acceptance) for a period of one (1) year following
recordation of the Notice of Acceptance against any defective work or
labor done or defecﬁve materials furnished in the additional amount of
Twenty-Five Percent (25%) of the estimated cost of the improvements

(hereinafter “Warranty Security”); and
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4. Landscaping Security.

a. If drought restrictions preclude installation and maintenance of all
or a portion of the landscaping, or Water related amenities,
required by this Agreement, to secure Developer’s installation and
maintenance of such landscaping as may be required by the Project
Specifications, at such time when the drought restrictions have
been rescinded as further described in Section F(3) of Exhibit C
(hereinafter “Landscaping Security”), which Landscaping Security
shall remain in place for or a maximum of one year after issuance

of first certificate of occupancy for the Development.

b. Alternatively, if drought restrictions preclude installation and
maintenance of all or a portion of the landscaping required by this
Agreement at the time Developer provides notice that Developer
considers the construction of the Park Improvements to be
complete, in accordance with Exhibit C, Developer may elect to pay
to the City the reasonable cost of installation for the required
landscaping and maintenance of such landscaping for the one-year
establishment period (“Landscaping Cash-Out”). Developer shall
pay such Landscaping Cash-Out to the City prior to issuance of the
Notice of Acceptance, as defined in Exhibit C. The City’s acceptance
of the Landscaping Cash-Out shall be deemed satisfaction of the
Landscaping Security requirement and Developer shall have no
further obligation to install or maintain landscaping required by

this Agreement.
B. Conditions.

1. Developer shall provide the required security on forms approved by City
and from sureties authorized by the California Insurance Commissioner to

transact the business of insurance. Any bonds furnished by Developer to
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satisfy the security requirements in this Section 5 shall be in the forms
attached hereto as Exhibit D, as may be amended by City from time to

time.

2. A condition of the Developer’s security is that any changes not exceeding
ten percent (10%) of the original estimated cost of the Park Improvements4
shall not relieve the security. In the event that changes to the
Improvement Plans cause an increase of more than ten percent (10%) over
the original estimated cost of the Park Improvements, Developer shall
provide security as required by Section 5(A) of the Agreement for One
Hundred Percent (100%) of the total estimated cost of the Park

Improvements as changed.

3. Notwithstanding Section 5(B)(2) above, Developer’s security shall
compensate City for the actual cost of completing the required Park
Improvements in the Event of Default, as defined in Section 6 below, by
Developer in the performance of this Agreeme:wt, regardless of whether
City’s cost of completion exceeds the estimated total cost of the Park

Improvements.

4. A condition of Developer’s security is that any request by Developer for an
extension of time for the commencement or completion of the work under
this Agreement may be granted by City without notice to Developer’s
surety and such extensions shall not affect the validity of this Agreement

or release the surety or sureties on any security given for this Agreement.

5. As a condition of granting any extension for the commencement or
completion of the work under this Agreement, Director of PW may require
Developer to furnish new security guaranteeing performance of this
Agreement, as extended, in an increased amount to compensate for any

increase in construction costs as determined by Director of PW.
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6. If Developer seeks to replace any security with another security, the
replacement shall: (1) comply with all the requirements for security in this
Agreement; (2) be provided by Developer to Director of PW; and (3) upon
its written acceptance by Director of PW, be deemed to be a part of this
Agreement. Upon Director of PW’s acceptance of a replacement security,

the former security shall be released by City.

C. Release of Securities. City shall release the securities required by this Agreement
as follows:
1. Performance Security. City shall release the Performance Security upon

recordation of the Notice of Acceptance or as may otherwise be authorized

in accordance with California Government Code Sections 66499.7(a)-(g).

2. Payment Security. City shall release the Payment Security in accordance

with California Government Code Section 66499.7(h).

3. Warranty Security. City shall release the Warranty Security upon
expiration of the warranty period and settlement of any claims filed during

the one-year warranty period.

4, Landscaping Security. If Landscaping Security is furnished pursuant to

Section 5.A.4(a), City shall release the Landscaping Security the earlier of:
(a) the City’s release of the Warranty Security; (b) lifting of drought
regulations precluding installation of maintenance of landscaping required
by this Agreement; or (c) one year after issuance of the first certificate of
occupancy for the Development, in which case if drought restrictions
preclude installation or maintenance of landscaping required by this
Agreement, Developer shall pay to the City the reasonable cost of
installation for the required landscaping (or portion thereof) and

maintenance of such landscaping for the one-year establishment period.
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5. In the event that City draws on any security provided pursuant to Section
5 of this Agreement, City may retain from any security released an amount
sufficient to cover costs and reasonable expenses and fees, including

reasonable attorney’s fees.

D. Injury to Park Improvements, Public Property, or Public Utility Facilities. Until

recordation of the Notice of Acceptance of the Park Improvements, Developer
assumes responsibility for the care and maintenance of, and any damage to, the
Park Improvements. Developer shall replace or repair all Park Improvements,
public utility facilities, and surveying or subdivision monuments and benchmarks
which are destroyed or damaged for any reason, regardless of whether resulting
from the acts of the Developer, prior to the recordation of the Notice of
Acceptance. Developer shall bear the entire cost of such replacement or repairs
regardless of what entity owns the underlying property. Any repair or
replacement shall be to the satisfaction, and subject to the approval, of the

Director of PW.

Neither the City, nor any officer or employee thereof, shall be liable or responsible
for any) accident, loss, or damage, regardless of cause, occurring to the work or
Park Improvements prior to recordation of the Notice of Acceptance of the work

or improvements.

DEFAULT.

A. Subject to applicable notice and cure periods as set forth below, Developer shall
be in default hereunder upon the occurrence of any one or more of the following
events (“Event of Default”), subject to a Force Majeure event, in accordance with

Section 14 of this Agreement:

1. Developer’'s failure to timely complete construction of the Park

Improvements under this Agreement;
2. Developer’s failure to timely cure any defect in the Park Improvements;
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3. Developer’s failure to perform substantial construction work for a period
of sixty (60) calendar days after commencement of the work, excluding any
period(s) of work stoppage identified in the construction schedule

prepared pursuant to Section 1.C.4 of Exhibit C to this Agreement;

4. Developer’s insolvency, appointment of receiver, or the filing of any
petition in bankruptcy, either voluntary or involuntary, which Developer

fails to discharge within thirty (30} days;
5. Developer assigns this Agreement in violation of Section 9;

6. Developer fails to perform or satisfy any other term, condition, or

| obligation under this Agreement.

B. If an Event of Default occurs and the Event of Default is not cured by Developer in
accordance with Section 6(C) below, City in its sole discretion shall be entitled to
terminate Developer’s control over the work described herein and hold Developer
and its surety liable for all damages suffered by City as a result of the Event of
Default. City shall have the right, at its sole discretion, to draw upon or use the
appropriate security to mitigate City’s damages in the Event of Default by
Developer. Developer acknowledges and agrees that City’s right to draw upon or
use the security is in addition to any other remedies available at law or in equity
to City. The Parties acknowledge and agree that the estimated costs and security
amounts may not reflect the actual cost of construction of the Park
Improvements, and therefore, City’s damages in the Event of Default by Developer
shall be measured by the actual cost of completing the required Park
Improvements to the satisfaction of City. City may use the sums provided by the
securities for the completion of the Park Improvements in accordance with the

Project Specifications.

City may take over the work and complete the Park Improvements, by contract or
by any other method City deems appropriate, at the sole cost and expense of

Developer. In such event, City, without any liability whatsoever, may complete
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the Park Improvements using any of Developer’s materials, appliances, plans, or
other property located at the Park Site and that are necessary to complete the

Park Improvements.

C. Unless the City’s Director determines that the circumstances warrant immediate
enforcement of the provisions of this Section 6 in order to preserve the public
health, safety, and welfare, the City’s Director shall give twenty (20) working days'
prior written notice of termination to Developer (“Notice Period”), which notice
shall state in reasonable detail the nature of Developer's default and the manner
in which Developer can cure the default. During the Notice Period, Developer shall
have the right to cure any such default; provided, however, if a default is of a
nature which cannot reasonably be cured within the Notice Period, Developer
shall be deemed to have timely cured such default for purposes of this section if
Developer commences to cure the default within the Notice Period, and

prosecutes the same to completion within a reasonable time thereafter.

D. If an Event of Default occurs, Developer agrees to pay reasonable costs and
expenses incurred by City in securing performance of such terms, conditions, or
obligations giving rise to the Event of Default, including but not limited to,
reasonable fees and charges of architects, engineers, cdntractors, attorneys, and

other professionals, and court costs.

E. City's rights and remedies specified in this Section 6 shall be deemed cumulative

and in addition to any rights or remedies City may have at law or in equity.

F. Notwithstanding the foregoing, because the Buyer acquired the Park Site from the
City and as of the date of this Agreement the Parties anticipate that the Park Site
is suitable for park use, a subsequent determination by the City or a regulatory
agency of applicable jurisdiction that the Park Site cannot be used for parkland or
additional time is required to address conditions due to contamination or other
cause shall not be an event of default pursuant to this Section 6. In such case, the

timeline for completion of the Park Improvements set forth in Section 2.E of this

12
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Agreement shall be extended to a date mutually agreeable to the Parties, which
date shall accommodate a reasonable timeline for remediatioh of the
contamination or other cause if such remediation is feasible. The mechanism for
such an extension will be the Director utilizing the Director’s authority to extend
time for completion of the project pursuant to section 2.E of this Agreement. In
such circumstance, if the Developer is otherwise in compliance with this
Agreement and applicable City requirements, including PD Permit conditions of
approval, the City shall issue all building permits and certificates of occupancy for

the Development.

7. INDEMNITY/hold harmless.

City, or any officer, employee, or agent thereof shall not be liable for any loss or injury to persons
or property occasioned by reason of the acts or omissions of Developer, its agents, employees,
contractors, or subcontractors in the performance of this Agreement. Developer further
acknowledges and agrees to protect, indemnify, defend and hold City, its officers, agents and
employees harmless from and against any and all liability, loss, cost and obligations on account
of or arising out of or resulting from any injury or loss caused directly or indirectly by any cause
whatsoever in connection with or incidental to the activities performed by Developer under this
Agreement, except to the extent such injury or harm is caused by the sole active negligence or
willful misconduct of City, its officers, agents, or efnployees. This Section 7 shall survive the
recordation of the Notice of Acceptance, acceptance of the Park Site, or sooner termination of
this Agreement in accordance with Section 6, for a period of one (1) year from the date of such
recordation of the Notice of Acceptance or termination. Recordation of the Notice of Acceptance
by City of the Park Improvements shall not constitute an assumption by City of any responsibility

or liability for any loss or damages covered by this Section 7.

Developer shall reimburse City for all reasonable costs and expenses, including but not limited to
reasonable fees and charges of architects, engineers, attorneys, and other professionals, and

court costs, incurred by City in enforcing this Section 7.
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8. NOTICES.

Any notice required or permitted to be given under this Agreement shall be in writing and

personally served or sent by U.S. mail, postage prepaid, addressed as follows:

To City’s Director: City of San José
Department of Parks, Recreation and Neighborhood Services
Attn: PRNS Parks Planning Manager
200 East Santa Clara Street, Tower-9th Floor

San José, CA 95113

To Director of PW: City of San José
Department of Public Works
Attn: PW Division Manager
200 East Santa Clara Street, Tower-6th Floor

San José, CA 95113

To Developer: ICS Corporate Yard Multifamily, LLC
Attn: Greg Anderson
c/o Shea Properties
130 Vantis, Suite 200

Aliso Viejo, CA 92656

With Copy To: Cox, Castle & Nicholson LLP
, Attn: Margo Bradish, Esqg.
50 California Street, 32™ Floor

San Francisco, CA 94111
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Notice shall be deemed given upon receipt. The Parties shall notify each other of changes in
either their respective addresses or their representatives subject to notification in accordance

with the provisions of this section.
1. ASSIGNMENT.

Prior to City’s acceptance of the Park Improvements, this Agreement may not be assigned or
transferred in part or in whole by Developer without the express written consent of City. Any
attempts to assign or transfer any terms, conditions or obligations under this Agreement without
the express written consent of City shall be voidable at City’s sole discretion, provided that after

City acceptance of the Park Improvements, no consent is necessary.
2. BINDING UPON SUCCESSORS.

Subject to Section 9, this Agreement shall be binding upon and shall inure to the benefit of the

Parties' respective successors, assignees, transferees, and legal representatives.

3. GOVERNING LAW.

This Agreement shall be governecj by and construed in accordance with California law.
4. ENTIRE AGREEMENT.

This Agreement, including the exhibits, attachments and appendices, the DA, the Parcel Map,
and the PD Permit contain the entire agreement of the Parties with respect to the satisfaction of
the requirements of the Park Impact Ordinance for the Develbpment and supersede all prior
understandings or representations of the Parties, whether written or oral. Any subsequent

modification of this Agreement must be made in writing and signed by all Parties hereto.
5. TIME OF ESSENCE.

Time is of the essence in the performance of this Agreement.
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FORCE MAJEURE.

A. “Force Majeure Event” shall be defined as any matter or condition beyond the
reasonable control of a Party, including war, public emergency or calamity, fire,
earthquake, extraordinary inclement weather, Acts of God, stri‘kes, labor
disturbances or actions, civil disturbances or riots, litigation brought by third
parties against either the City or Developer or both, or any governmental order or
law which causes an interruption in the construction of the Park Improvements
(the “Work” for purposes of this section) or prevents timely delivery of materials

or supplies.

B. Should a Force Majeure Event prevent performance of this Agreement, in whole
or in part, the Party affected by the Force Majeure Event shall be excused or
performance under this Agreement shall be suspended to the extent
commensurate with the Force Majeure Event; provided that the Party availing
itself of this Section shall notify the other Party within ten (10) days of the affected
Party’s knowledge of the commencement of the Force Majeure Event; and
provided further that the time of suspension or excuse shall not extend beyond

that reasonably necessitated by the Force Majeure Event.

C. Notwithstanding the foregoing, the following shall not excuse or suspend

performance under this Agreement:

1. Negligence or failure of Developer to perform its obligations under a
contract for the Work (other than for a Force Majeure Event as defined

under the applicable contract) shall not constitute a Force Majeure Event.

2. The inability of Developer for any reason to have access to funds necessary
to carry out its obligations under this Agreement or the termination of any
contract for the prosecution of the Work for such reason or for Developer's

default under such contract shall not constitute a Force Majeure Event.
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Books and Records.

A. Developer shall be solely responsible to implement internal controls and record
keeping procedures in order to comply with this Agreement and all applicable
laws. Developer shall maintain any and all ledgers, books of account, invoices,
vouchers, bids, cancelled checks, and other records or documents evidencing or
relating to the activities performed by Developer under this Agreement, including
without limitation those relating to the construction of the Park Improvements,
for a minimum period of three (3) years, or for any longer period required by law,
from the date of termination of this Agreement or the date of the City's
acceptance of the Park Improvements, whichever is longer. Notwithstanding this
previous sentence, Developer shall retain such records beyond three (3) years so

long as any litigation, audit, written dispute, or written claim is pending.

B. Any records or documents required to be maintained pursuant to this Agreement
shall be made available for inspection or audit at no cost to City, at any time during
regular business hours, upon written request by the City Attorney, City Auditor,
City Manager, or a designatedb representative of any of these officers. Copies of
such documents shall be provided to City for inspection at City Hall when it is
practical to do so. Otherwise, unlgss an alternative is mutually agreed upon, the
records shall be available at Developer's address indicated for receipt of notices

in this Agreement.

C. Where City has reason to believe that such records or documents may be lost or
discarded due to dissolution, disbandment or termination of Developer’s
business, City may, by written request by any of the above-named officers, require
that custody of the records be given to City and that the records and documents
be maintained in City Hall. Access to such records and documents shall be grénted
to any party authorized by Developer, Developer’s representatives, or Developer's

successor-in-interest.
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D. Developer’s obligations under this Section shall be in addition to Developer’s

obligations specified in Exhibit C, Section 11(B).

MISCELLANEOUS PROVISIONS.
A. Captions. Captions and Sections of this Agreement are for convenience only

and shall not be considered in resolving any questions of interpretation or

construction.

B. Incorporation of Recitals. The Recitals in this Agreement are hereby

incorporated into the terms of this Agreement.

C. Jurisdiction. In the event that suit shall be brought by any of the Parties, the
Parties agree that venue shall be exclusively vested in the state courts of the
County of Santa Clara, or if federal jurisdiction is appropriate, exclusively in the

United States District Court, Northern District of California, San José, California.

D. Waiver. Developer agrees that waiver by City of any breach or violation or
any term, condition, or obligation of this Agreement shall not be deemed to be a
waiver of any other term, condition, or obligation contained herein or a waiver of

any subsequent breach or violation of the same term, condition, or obligation.

E. Plurality. As used in this Agreement and when required by the context, each

number (singular and plural) shall include all numbers.

F. Compliance with Laws. Developer, its employees, agents, representatives,

contractors, and subcontractors shall comply with all local, state and federal laws

in the performance of this Agreement.

G. Nondiscrimination. Developer, its employees, . agents, representatives,

contractors, and subcontractors shall not discriminate, in any way, against any
person on the basis of age, sex, race, color, religion, sexual orientation, actual or
perceived gender identity, disability, ethnicity, national origin, or any other
recognized or protected class in connection with or related to the performance of

this Agreement. Developer shall expressly require compliance with the provisions
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of this Section 16(G) in all agreements with contractors and will require its general
contractor to require compliance with the provisions of this Section 16(G) in all
agreements with subcontractors for the performance of the improvements

hereunder.

H. Developer has read each and every part of this Agreement, including without
limitation, its exhibits, and Developer freely and voluntarily has entered into this
Agreement. This Agreement is a negotiated document and shall not be interpreted
for or against any party by reason of the fact that such Party may have drafted this

Agreement or any of its provisions.

L Whenever in this Agreement words of obligation or duty are used, such words
shall have the force and effect of covenants. Any obligation imposed by either
Party shall include the imposition on such Party of the obligation to pay all costs

and expenses necessary to perform such obligation.

I Severability. If any provisions or portions of this Agreement are held to be
invalid by a court of competent jurisdiction, the remaining provisions or portions
of this Agreement shall remain in full force and effect unless amended or modified

by mutual written consent of the Parties.

K. This Agreement is entered into pursuant to and shall be governed by the Parkland
Dedication Ordinance. If not otherwise defined in this Agreement, capitalized
terms shall have the meanings set forth in Chapter 19.38 of the San José Municipal

Code.

9. AGREEMENT'S ATTACHMENTS.

This Agreement includes the following attachments:

Exhibit A Park Improvements and Private Recreational
Improvements Site Plans
Exhibit B Fee and Credits Summary

Exhibit C Design and Construction Requirements
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Exhibit C-1 “No Build” Easement
Exhibit D Bond Forms
Exhibit E Environmental Reports
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WITNESS THE EXECUTION HEREOF the day and year hereinafter written by City (the “Effective

Date”).

APPROVED AS TO FORM:

By:

JON CALEGARI

Deputy City Attorney

CITY

CITY OF SAN JOSE, a municipal corporation

By:
TONI TABER, CMC
City Clerk

Date:

DEVELOPER

ICS Corporate Yard Multifamily, LLC,
a Delaware limited liability company

By: Shea Properties Management Company, Inc.,
a Delaware corporation,
its manager

By:

Name:

Title:

By:

Name:

Title:
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* Al Developer/Owner's signatures must be accompanied by an attached notary
acknowledgement.

* Proof of authorization for Developer's/Owner’s signatures is required to be submitted
concurrently with this Agreement.
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

A notary public or other officer completing this certificate verifies only the identity of the individual
who signed the document to which this certificate is attached, and not the truthfulness, accuracy, or
validity of that document.

STATE OF CALIFORNIA

COUNTY OF

On before me, (here insert name and title of the
officer), personally appeared who proved to me on the basis of satisfactory

evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and
acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and
that by his/her/their signature(s) on the instrument the person(s) or the entity upon behalf of which the
person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS my hand and official seal.

Signature (Seal)

HAQCAOOL ~
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

A notary public or other officer completing this certificate verifies only the identity of the individual
who signed the document to which this certificate is attached, and not the truthfulness, accuracy, or
validity of that document.

STATE OF CALIFORNIA

COUNTY OF

On ~__ before me, B (here insert name and title of the
officer), personally appeared . who proved to me on the basis of satisfactory

evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and
acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and
that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the
person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS my hand and official seal.

Signature _ (Seal)

T arrrliurocA0mOs ~
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EXHIBIT A

PARK IMPROVEMENTS SITE PLAN
AND

PRIVATE RECREATIONAL AMENITIES SITE PLAN

Ex A-1
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OVERVIEW / DESCRIPTION:

This exhibit set is for inclusion in the Turnkey Park
Use Development within the block defined by Tayl:
Japantown District of San Jose.

Applicant/Owner: Shea Properties

130 Vantis, Suite 200
Alliso Viejo, CA 92656
(949) 389-7000
Rep: Sean McEachern
Project Name: Japantown
Assessor’s Parcel No:  249-39-039
Zoning: CP(PD): PDC15-018
PD Permit: PD15-055 and subsequent

RESIDENTIAL INFORMATION:

Number of Buildings: 2 Total - North Residential ar
Residential Units: 518 Total (100% Market Rate
Unit Classification: Multi-Family 5+ (100%)

LAND TO BE DEDICATED FOR PUBLIC PARK:
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ATTACHMENT 2 - PRIVATE RECREATION CREDIT EXHIBITS

SOUTH BUILDING AT JACKSON/6th STREET

VICINITY MAP

Applicant:

l
Shea\‘Properties,

OVERVIEW/DESCRIPTION:
This exhibit set is for Indusion In the Tumkey Park Agreement for the Residential/Mixed
Use Development within the block defined by Taylor, Jackson, 6th and 7th Streets in the

Japantown District of San Jose.
Applicant/Ownenr: Shea Properties
130 Vantis, Suite 200
AlisoViejo, CA 92656
(949) 389-7000
Rep: Sean McEachern
Project Name: Japantown -~
Assessor’s ParcelNo:  249-35-039 -
Zoning: CP(PD): PDC15-018
PD Permit PD15-055 and subsequent amendments/adjustment(s)

RESIDENTIAL INFORMATION:
Number of Buildings:  2Total - North Residential and Scuth Residential with Grd Fir Retail
Residential Units: 518Total {1003 Market Rate}

Unit Classification: Multi-Family 5+ (10096}

PRIVATE RECREATION INFORMATION:

Maximum Allowable Credit: ~ 50% of 3.64-AC 79,279 s
Credit SummaryperTable 1:  Active Elements: 84165

<

Non-Active Elements: 20895 sf

=

Total Private Rec 29311 sf

!

TAYLOR'ST

J75-ACPUBLC
PLAZA / PARK

A —

SUBMITTAL'NO. 3

i

SITE/BUILDING PLAN

AUGUST 10, 2018

prepared by

in coltaboration with:

BrightView 5. g‘g\ odeckes riS

hcatie Auvkrom Moisar
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PRIVATE RECREATION CREDIT SUMMARY

The Japantown Development proposes twenty one private recreation credits through a mixure
of Active and Non-Active Elements (see notes below for definition) to be applied to the project’s
obligation under the Park Impact (PIO) and Parkland Dedication Ordinances (PDO) {Municipal

Code Sections 1425 and 19:38),

Table 1-Private Recreation Credit Summary

Active Elements
Detlgnation Name Location Credit Class Sq.Feet  Sheat
Outdoor Kitchen 1_[North Res Courtyard Picnic Area 675] 3
RecArea | North Res Courtyard [Game/Courts 076 3
Outdoor Kitchen 2 _|North Res Courtyard Plcnic Area 4] 3
Dog Run ¥ [North Ries Roof Deck Private Pet Ament 180 4
Plenic Area, 408 4
icnic Area 93) 5.
Picnic Area 280 5
RecAres 1 South Res Courtyard | Game/Courts 706f 5
Bun2 South Res Roof Dack Private Pet Ameni 1,581 [3
Outdoor Kitchen 6 _|[South Res Roof Dack Picnic Area 3] &
Active Elements Subtotat: s
Non-Active Elements
« Designation Nama Location Cradit Class. Faet  Sheet
[NAE-1 Poal - Marth [North Res Courtyard Pool/Dack 4554 ?
[NAE-2 Spa- North [North Res Courtyard strl F=
NAE-2 Pool - South South Res Courtyard Pool/Deck 2687 8
INAE4 Spa 0] 8
[NAE-5 [Community Room 3,100 1
[NAE-6 [Community Reom 2004 12
[NAE-7 [Community Rec 1eso] 13
[NAE-& [Communlty Rec 331 14
[NAE-g Comm,Room3 __|south Res Interior ist Flaar Community Room B2l 15
NAE-10 Comm. Room 4 South Res Interlor 1st Floor Community Room 267 15
NAE-T7 Comm, Room5____|south Res Interlor 3nd Fioor Communlty Boom 1770] 16
Non-Active Eloments Subtotal: 20,895
Private Recrextion Credit Totali 29,311

Classification Categories based on City Council Resolution No, 73587

Active Elements Classificaticn: tot lot, picnic area, hard game court, soft game court, turf playing field,
private plaza, private garden area, private pet amenities, private garden plot

Non-Active El pool, spa, ¢

communlty kitchens, game rooms, etc)

room, recreational rooms {i.e. movie rooms,

COURTYARD

(2ND LEVEL) j

COURTYARD
(3RD LEVEL)
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L :]%A_'—?’\—'—“_H\S"_'_N%HHREET'_'\‘\

g

|

|

!
N
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L_|

NORTH
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Wi
SOUTH
RESIDENTIAL
BUILDING
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NORTH RESIDENTIAL COURTYARD
ACTIVE ELEMENTS

Designation: AE-1 - Outdoor Kitchen 1 ‘—7
Classification: Active Element, Picnic Area

Area: 675 sf

_Credit Requirement:

BBQ (2), Tables (3), Trash Receptacle (1)

- DINNING " DINNING.T
Included Program/Description: = TABLES -

Counter Height Dining Table (1) ot
Additional Dining Tables (4)
Counter Cooktop/BBQ (2)

_. Under-Counter Trash Receptacle (1) .. - - i

Designation: AE-2 -RecArea 1
Classification: Active Element, Game Courts
Area; 1,076 sf

Credit Requirement:
Hardscape Area with Games

$ FOOSBALL
X —— TJABLE. "

Program/Description:
Ping Pong Table
Foosball Table

m
PING-PONG
TABLE

Life-Size Chessboard N s

Designation: AE-3 - Outdoor Kitchen 2 v woow
Classification: Active Element, Picnic Area ’ h
Area: 675 st

Credit Requirement:
BBQ {2), Tables (3}, Trash Receptacle (1)

Program/Description:

Counter Height Dining Table {1}
Additional Dining Tables (2)
Counter Cooktop/BBQ (2}
Under-Counter Trash Receptacles (1}
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NORTH RESIDENTIAL ROOF DECK
ACTIVE ELEMENTS

Designation: AE-4-DoghRunt
Classification: Active Element, Private Pet Amenity
Area: 1,840 sf

Credit Requirement:
Private Pet Atea Greater than 300sf

Program/Description:
27'x58 Fenced Dog Run with Seating and Play Elements
Forecourt Entry

Designation: AE-5 - Outdoor Kitchen 3
Classification: Active Element, Picnic Area
Area: 408 sf

Credit Requirement:
BBQ (2), Tables (3), Trash Receptacle (1)

Program/Description:

Counter Height Dining Table (1}
Additional Dining Tables (2)
Counter Cooktop/BBQ (2)
Under-Counter Trash Receptacle (1)

—
/——-—— DINNING TABLE
.

DINNING TABLE

©

PLAN A - NORTH ROOF DECK

PLAN B - NORTH ROOF DECK
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SOUTH RESIDENTIAL COURTYARD
ACTIVE ELEMENTS

Designation: AE-6 - Qutdoor Kitchen 4
Classification: Active Element, Picnic Area
Area: 473 sf

Credit Requirement:
BBQ (2), Tables (3), Trash Receptacle (1)

Program/Description:

Counter Height Dining Table (1)

Additional Counter Height Dining Tables (2)

Counter Cooktop/BBQ (2)

PizaQuen(ly . I
* Under-Counter Trash Receptacle (2)

Designation: AE-7 - Outdoor Kitchen 5
Classification: Active Element, Picnic Area
Area: 280 sf

Credit Requirement:
BBQ {2), Tables {3), Trash Receptacle (1}

Program/Description:

Bar-Top Dining Table (4)

Counter Cooktop/BBQ (2)
Under-Counter Trash Receptacie {2)

Designation: AE-8 -Rac Area 2
Classification: Active Elernent, Game Courts
Area; 706 st

Credit Requirement:
Hardscape Area with Games

Program/Descriptiomn
Ping Pong Table
Foosball Table
Gametable Seating

NING TABLES

I =0

. PING-PONG

™ \
TABLE P — ®
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SOUTH RESIDENTIAL ROOF DECK
ACTIVE ELEMENTS

Designation: AE-9-Dog Run2
Classification: Active Element, Private Pet Amenity
Area: 1,581 sf

Credit Requirement:
Private Pet Area Greater than 300 sf

..Program/Description:

" 20'x70'Fenced Dog Run'with Seating and Play Eléments™ *~ ~ '~

Forecourt Entry

Designation: AE-10 - Outdoor Kitchen 6
Classification: Active Element, Picnic Area
Area: 743 sf

Credit Requirement:
BBQ (2), Tables {3}, Trash Receptacie (1)

Program/Description:

Counter Height Dining Table (1)
Additional Dining Tables (4)

Counter Cooktop/BBQ (2)
Under-Counter Trash Receptacles (1)

l[r

|
e

ACCESSITO 8T,

PLAN C- SOUTH RCOF DECK

AE-10

i

PLAN D - SOUTH ROOF DECK

]
N

1 DINNING TABLE
“~— DINNING TABLES

[ e a—
o W ®
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NORTH RESIDENTIAL COURTYARD
NON ACTIVE ELEMENTS

Designation: NAE-1 - Pool-North
Classification: Non Active Element, Pool/Deck
Area: 4554 sf B

Credit Requirement:
Pool and Deck Area

included Program/Description:

50'x29" Poal

Chaise Loungers on Deck

Cabana Loungers On Deck

Designation: NAE-2 - Spa-North
Classification: Non Active Element, Spa
Area: 250 sf

Credit Requirement:

Spa

Program/Description:

13x18'Spa

[ 1 ] ey A

s CHiRMEIAT
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SOUTH RESIDENTIAL COURTYARD

NON ACTIVE ELEMENTS
Designation: NAE-3 - Pool-South
Classification: Non Active Element, Pool & Deck
Area: 2,687 sf

Credit Requirement:
Pool and Deck Area

Program/Description:
43'x20° pool with farge round Joungers

Designation: - - - -NAE-4-Spa-South - -
Classification: Non Active Element, Spa
Area: 250 sf
Program/Description:

13'x18 Spa

Pray )

Lo N 2

e

——
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INTERIOR NON ACTIVE ELEMENTS

LOCATION DIAGRAM (Ist Floor)
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INTERIOR NON ACTIVE ELEMENTS
LOCATION DIAGRAM (2nd & 3rd Floor North /3rd Floor South)
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NORTH BUILDING INTERIOR Ist FLOOR
NON ACTIVE ELEMENTS

Designation: NAE-5- Community Room 1
Classification: Non Active Element, Community Room
Area: 3,300 sf

Credit Requirement:

Common Community Room Accessible to All Residents

Program/Description:

Indoor recreational social space allowing residents to sit, relax, socialize,
and work in an informal setting. The entire area is furnished with
varying styles of tables and chairs, power outlets, and WiFi capability

ta allow for both individual and collaborative workspaces. Additionally,

- ehclosed works pods dnd meeting rooms (each equipped withits own =™

flatscreen TV), allow residents and guests to enjoy a more secluded
setting. A six-screen interactive TV display is féatured right when

you enter, on which residents and guests can enjoy their favorite TV
show or sports game. Residents can also consume food and drinks by
utilizing the wet bar or the commercial coffee machine. The Mud Room,
provides the residents with a wet space to wash and dry their outdoor
gear and pets.

-~ CAFEWITH LOUNGE CHAIRS

—
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L_ g‘."f E’
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NORTH BUILDING INTERIOR 2ND FLOOR
NON ACTIVE ELEMENTS

Designation: NAE-6- Community Room 2
Classification: Nan Active Eiement, Community Room
Area: 2,094 sf

Credit Requirement;
Common Community Room Accessible to All Residents

Program/Description:

Community Roomn 2 is one of two large double height indoor-outdoor
spaces located on the podium level of the property that allows for
resident gatherings and a variety of uses. One half of the space includes
a full-size demonstration-kitchen equipped with-a- double oven, full.
size fridge, warming drawer, and other kitchen features that provides
residents the toals to host parties or have an informal gathering. This
space also opens up, with a sliding window wall, to the extended
dinning terrace and the poo! deck / outdoor gaming area which aflows
this Indoor recreational space to be interactive with the outdoor space /
uses. The other half of the space includes a large sofa and flat screen TV
to allow residents to relax in a quieter setting.

NAE-S
/ HORTH SEVENTH STREET

CCARUILDING

ﬂ 3 :‘Ii-—— KITCHEN EQUIPPED WiTH OVEN,

. FRIDGE, TABLE AND CHAIRS

KITCHEN LOUNGE AREA WITH
SOFAAND TV

EXTENDED DINING TERRACE BE-
YOND INTERIOR THROUGH FULL
WALL OPENINGS
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NORTH BUILDING INTERIOR 2ND/3RD FLOOR
NON ACTIVE ELEMENTS

Designation: NAE-7- Gym-North
Classification: Non Active Element, Community Rec
Area: 1,850 sf

Credit Requirement:
Common Community Recreation Accessible to Alf Residents

Program/Description:

The North Gym Is an indoor recreatlonal space allowing residents to
exercise and enjoy fitness activities across a wide range of stationary
and movable equipment. The space is comprised of a 2-story volume
with an upper equipment terrace overlooking the main space.

[NAET
G NORTH SEVENTH STREET

£CA DUILDING

T e

VA e

\-——- Fitness Equipment

Main Space - 2nd Floor 3rd Floor Terrace

PATK/ PLAZA

Fitness Equipment
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SOUTH BUILDING INTERIOR Ist FLOOR

NON ACTIVE ELEMENTS : 3
Daesignation: NAE-8- Gym-South

Classification: Non Active Element, Community Rec

Area: 3,231 sf

Credit Requirement:
Common Community Recreation Accessible to All Residents

PUBLIC PARK

Program/Description:

The South Gym Is an Indoor recreational and wellness space allowing

residents to exercise across a wide range of stationary and movable

equipment and enjoy fitness, yoga, spinning and other class based Fitness E
activities. The space is comprised of a 3 rooms with main common

~ — fitness/éxercise and 2-class baséd spaces,”” T - oo

Yoga Studio

Spin (Stati y Bleycle)
Studio

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




SOUTH BUILDING INTERIOR Ist FLOOR
NON ACTIVE ELEMENTS

Designation: NAE-9- Community Room 3
Classification: Non Active Element, Community Room
Area: 842 sf

Credit Requirement:
Common Community Room Accessible to All Residents

Program/Dascription:

Community Room 3 is an indoor social space where residents and
guests can unwind by themselves or with others. It comes equipped
with chairs and tables of varying sizes (to accommodate different group
sizes), several farge flatscreen TV, refrigerator, and a coffee machine.- -
for residents to enjoy. Additionally, a view of the adjacent park can

be enjoyed through the glass walls. This amenity space is used as a
getaway from the active spaces as it is located close to the spin room
and fitness center.

Designation: NAE-10- Community Room 4
Classification: Non Active Element, Community Room
Area: 267 sf

Credit Requirement:
Common Community Room Accessible to All Residents

Program/Description:
Community Room 4 Is an indoor space consisting of a walting room and
a conference meeting roomn. The waiting room can be used for residents
that are walting to be picked up by friends, family, or a rideshare driver.

- Additionally, it can also be used for people waiting for a package to
be delivered, The conference meeting room Is a space for residents
and guests to use as a private meeting area for work or pleasure, The
meeting room comes equipped with a flat screen TV and power outlets -
for residents to hook up their laptops.

e

FUBLIU FPAF

NAE-7 —/

Tables & chairs , TV,
refrigerator and coffee
machine,

NAE-8
Tables & chairs, TV, and 1
power outlets
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SOUTH BUILDING INTERIOR 2ND FLOOR
NON ACTIVE ELEMENTS

Designation: NAE-11- Community Room 5
Classification: Non Active Element, Community Room
Area: 2,094 sf

Credit Requirement:
Common Community Room Accessible to Al Residents

Program/Description: .

Community Room 5 Is one of two large double height indoor-outdoor spaces
located on the podium level of the property that allows for resident gatherings
and a variety of uses. The space is split into twos uses: passive and active, The
passive half is furnished with-chairs, tables, flatscreen TV, and an indoor fireplace
for residents to enjoy a quiet setting, The active half features a wet bar and the
appliances needed for residents to host a part or to just hang out and watch a
sports game. With a sliding window wall, this space also opens up to the dining
terrace, pool deck, outdoar gaming area, and the hammack lounge allowing
multiples uses to be enjoyed by this amenity space.

chair, sofa, TV
and fireplace,

b

Extended
Dining Terrace
beyond Interior
through Full
Wall Openings
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EXHIBIT B

FEES AND CREDIT SUMMARY

PAYMENT INSTRUCTIONS

The City’s Review Fees and Parkland Fees shall be paid directly to: City of
San Jose.

Ex B-1
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Attachment 3

Amount of Land Dedication {acres)
Equivalent Park Impact Fees

Eligible Active Elements

0.75

$2,414,529.10

Private Recreation Credits (cannot exceed 50% of total parklan
Acreage/Square Feet

- EXHIBIT B - FEES AND CREDITS

PARKLAND OBLIGATION
Type of Dwelling i : Land Dedication Requirement
Unit {per U.S. Estimated Persons Per - Total Popuiation Generated by the Per Person Total Parkland Dedication Required
Census) Number of Units Household Project {acres) {(gross acres)
Multi-Family 5 or
more units 518 2.34 1212.12 0.003 3.636
|Land dedication requirement converted to park impact fees $11,706,800.00

Remaining Land Obligation
Equivalent to Park Impact Fees

DI

obligation)

Eligible In-Active Elements

2.886
$9,292,270.90

Square Feet

Picnic Areas 1,309 Interior Community Rooms 17,575
Hard Game Courts 1,782 Swimming Pools and Spas 7,741
Private Pet Amenities 3,421
Total 0.149/6,512 Total 0.581/7.741
Equivalent Park impact Fees $481,280 Equivalent Park Impact Fees $1,871,020
Acres/Square Feet Dollar Amount
Maximum Amount of Allowed Private Recreation Credit 1.818 (79,192.08 square feet) $5,853,400.00

Total Amount of Private Recreation Credits Applied

Turnkey Park Design, Review and Construction Costs

Site Work Total* $4,637,628
City Review and Inspection Fees (17.5% of Site Work Total) $751,468
Design Fees (15% of Site Work Total) $695,644
Land Transfer Fee $5,000
Total Development Costs $6,089,740

Park Impact Fees to Be Paid to the City of San Jose Prior to Issuance of First Building Permit

Gross Fees : $11,706,800
{Land Dedication) : ($2,414,529.10)
(Private Recreation Credits) ($2,352,300.52)
(Turnkey Park Design, Review and Construction Costs) (86,089,740.00)
Remaining Park Impact Fees to be Paid to the City Prior to

Issuance of 1st Building Permit** $850,230.50

$2,352,301

*Site Work Total Includes

$275,500 Public Art Project Total Budget
{$50,000) Design & Development
(656,375) Administrative Fees

Budget for Art Work = $169,125

Paid to City Prior to 1st Building Permit

*¥*Remaining Park impact In-Lieu Fees
must be paid te the City prior to the
issuance of a first Building Permit

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.



EXHIBIT C

DESIGN AND CONSTRUCTION REQUIREMENTS

1. DESIGN AND CONSTRUCTION REQUIREMENTS.

A. Plans And Specifications.

The design for the Park Improvements must be reasonably consistent with the conceptual design
for the Park Improvements as depicted in Exhibit A. Acknowledging the uniqueness of the
proposed Park Site within San Jose’s public park system, City Standards will apply with alternate
materials, elements and associated procedures and specifications allowed per the approval of |
Parks/PW Director during the construction permitting phase. Subject to the foregoing, Developer

shall design and construct the Park Improvements in accordance with the following:

1. City's Standard Spécifications and Standard Details, dated July 1992
(“City’s Specifications”), as may be amended from time to time, and on file
with City's Department of Public Works, Architectural Division. Section 1
and the Technical Provisions of City's Standard Specifications (Section 10
through and including Section 1501) shall be applicable to this Agreement.
References in the Standard Specifications to “Developer” shall be deemed

to mean “Developer.”

2. City’s Turnkey Park Standards for Park Design & Construction, dated 2001
(“Turnkey Standards”), as m;ay be amended from time to time, and on file
with City’s Department of Publié Works, Architectural Division. In the
event that Developer does not submit the ninety percent (90%) Project
Specifications (as specified in the Turnkey Standards) for City’s review and
approval within eighteen (18) months of the Effective Date of this

Agreement and the Turnkey Standards are then revised, Developer shall

Ex C-1

#4R54R7R5 v2

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




design and construct the Park Improvements in accordance with the

revised Turnkey Standards.

3. Public Works Standard Specifications- Section 329100 Planting
Preparation. Soil specifications, survey requ-irements, and resulting soil
amendment procedures prescribed in the above guidelines, shall be
applicable to this agreement. Prior to construction of the park, this

document will be made available to the Developer through Public Works.

4, City shall review the Project Specifications, including materials,
infrastructure, and design elements, for consistency with the conceptuél
design of Turnkey Park Improvements as contained in Exhibit A and the
specifications and guidelines outlined above and throughout this
Agreement. Pursuant to this design review process and with reasonable
consideration of the cost estimates contained or referenced herein, the
Plans shall be refined to the satisfaction of the Director of Parks,
Recreation, and Neighborhood Services and the Director of Public Works
pursuant to all terms in this Agreement. Prior to finalizing the Project
Specifiéations, with the Director’s approval, which shall not be
unreasonably withheld, Developer may modify the final design to reflect
the fees and credits identified in Exhibit B prior to approval of the final

Project Specifications in accordance with Section 1.C of this Exhibit.
B. Application Of Plans And Specifications.

1. City’s Specifications, Turnkey Standards and the Project Specifications shall
be collectively referred to as the “Plans.” The Park Improvements shall be

constructed in accordance with the Plans.

2. In the event of a conflict between the Turnkey Standards and the City’s

Specifications, the Turnkey Standards shall prevail.

ExC-2
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3. The provisions of this Agreement supersede anything to the contrary in

either the City’s Specifications or the Turnkey Standards.
C. Project Specification Approval Process.

1. The Project Specifications shall be submitted in a timely manner in order
to insure that the Developer completes the Park Improvements on or
before the completion date specified in this Agreement. Developer shall
not construct any Park Improvements unless and until the City’s Director
of Public Works (“Director of PW”) has approved the Project Specificaﬁons
in writing. The appfoval process for the Project Specifications is more

particularly set forth in the Turnkey Standards.

2. Prior to acceptance of the Project Specifications and/or construction of the
Park, the Developer shall provide the City with original copies of all soil
surveys along with recommended soil amendments. The City, may at its
sole discretion, require inspection of the Park Site for construction debris

before construction may commence.

3. City’s approval of the Project Specifications shall not release Developer of
the responsibility for the correction of mistakes, errors, or orhissions
contained in the Plans, including any mistakes, errors or omissions which
may be the result of circumstances unforeseen at the time the Plans were
developed or approved. [f, during the course of construction of the Park
Improvements, the Director of PW determines in the Director of PW’s
reasonable discretion that the public safety requires modification of, or the
departure from, the Plans, the Director of PW shall have the authority to
require such modification or departure and to specify the manner in which
the same may be made. The Parties acknowledge that the Plans, once
approved by the Director of PW, shall be final and that, except as expressly
provided in this subsection, no revisions to the Plans shall be permitted for

any reason whatsoever, unless approved in writing by the Director of PW.
ExC-3
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4. For reference and public information purposes, Developer will provide the
City with a tentative schedule of construction prior to the commencement
of development for any of the Turnkey Park Improvements. Such schedule
may be amended at the Developer’s discretion provided that all
Improvements are completed by the completion dates specified in this
Agreement. At the City’s request the Developer shall provide the City with
an updated schedule that reflects amended milestones and anticipated

completion dates.

2. PARTICULAR CONSTRUCTION REQUIREMENTS.

A. Developer Selection.

Developer may hire and contract with one or more contractor or subcontractor, licensed to

perform such work in the State of California.

B. Prevailing Wage Requirement.

1. General Requirement: For all construction work on the Park

Improvements, Developer agrees to comply with the prevailing wage
requirements set forth in Sections 7-1.01A(2) through 7-1.01A(3) of the
City of San Jose, Department of Public Works, Standard Specifications,
dated July 1992 (“Prevailing Wage Requirement”), as may be amended
from time to time. The Prevailing Wage Requirement is incorporated into
this Agreement by reference as though set forth herein in its entirety.
Developer acknowledges that it has reviewed the Prevailing Wage

Requirement and is familiar with its requirements.

2. Contractors _and Subcontractors: Developer shall expressly require

compliance with the Prevailing Wage Requirement in all agreements it
enters into with contractors and subcontractors for construction work on
the Park Improvements. Developer acknowledges and agrees that it is

Ex C-4
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responsible for compliance by its contractors and subcontractors of the

Prevailing Wage Requirement.

3. Reporting Obligations:  Notwithstanding anything to the contrary

contained herein, Developer is not obligated to submit to City copies of
payroll records, or any other records required to be maintained pursuant
to the Prevailing Wage Requirement, until City requests such records.
Developer shall provide to City, at no cost to City, a copy of any and all such
records within ten (10) working days of City’s Office of Equality Assurance
request for such records. In responding to a request by the Office of |
Equality Assurance, Developer agrees that it is responsible for submitting

the records of any and all of its contractors and subcontractors.

4. Indemnity: Developer shall indemnify the City for any claims, reasonable
costs or reasonable expenses which City incurs as a result of Developer’s

failure to pay, or cause to be paid, prevailing wages.
C. Remedies For Developer’s Breach Of Prevailing Wage Requirements.

1. General: Developer acknowledges City has determined that the Prevailing

Wage Requirement promotes each of the following (collectively “Goals”}:

a. It protects City job opportunities and stimulates City’s economy by
reducing the incentive to recruit and pay a substandard wage to

- labor from distant, cheap-labor areas.

b. It benefits the public through the superior efficiency of well-paid
employees, whereas the payment of inadequate compensation
tends to negatively affect the quality of services to City by fostering

high turnover and instability in the workplace.

c. Pay workers a wage that enables them not to live in poverty is
beneficial to the health and welfare of all citizens of San Jose

because it increases the ability of such workers to attain
ExC-5
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sustenance, decreases the amount of poverty and reduces. the

amount of taxpayer funded social services in San Jose.

d. It increases competition by promoting a more level playing field

among contractors with regard to the wages paid to workers.

2. Remedies: City and Developer recognize that Developer’s breach of
the Prevailing Wage Requirement set forth above will cause damage to the
City by undermining City’s goals in assuring timely payment. of prevailing
wages, and will cause City additional expenses in obtaining compliance and
conducting audits, and that such damage would not be remedied by
Developer’s payment of restitution to the worker paid less than the
prevailing wage. Developer and City agree that such damage would
increase the greater the number of emﬁployees not paid the applicable
prevailing wage and the longer the amount of time over which such wages
were not paid. City and Developer further recognize the delays, expense
and difficulty involved in proving City’s actual losses in a legal proceeding,
and mutually agree that making a precise determination of the amount of
City’s damages as a result of Developer’s breach of the Wage Provision
would be impracticable and/or extremely difficult. Accdrdingly, City and

Developer agree that:

a. For each day after ten (10) working days that Developer fails to
completely respond to a request by City to provide records as
required under Section 2(b), of Exhibit C of this Agreement,
Developer shall pay to City as liquidated damages the sum of TWO
HUNDRED FIFTY DOLLARS ($250.00); and

b. For each instance where City has determined that the Prevailing
Wage Requirements were not met, Developer shall pay to City as

liquidated damages the sum of three (3) times the difference

Ex C-6
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between the actual amount of wages paid and the prevailing wages

which should have been paid.

3. Audit Rights. All records or documents required to be kept pursuant to this
Agreement to verify compliance with the Prevailing Wage Requirement
shall be made available for audit at no cost to City, at any time during
regular business hours, upoh written request by City Attorney, City
Auditor, City Manager, or a designated representative of any of these
officers. Copies of such records or documents shall be provided to City for
audit at City Hall when it is practical to do so. Otherwise, unless an
alternative is mutually agreed upon, the records or documents shall be
available at Developer’s address indicated for receipt of notices in this

Agreement.

4, Remedies Cumulative: The remedies set forth in this provision of

the Agreement are cumulative and in addition to any other remedies set

forth in the Prevailing Wage Requirements or otherwise permitted by law.
Developer Initial: City Initial:

D. Conduct Of Work.

1. Appearance. Developer shall maintain a neat and clean appearance to the
work at the Park Site. When practicable, broken concrete and debris
developed during clearing and grubbing shall be disposed of concurrently
with its removal. If stockpiling of disposable material is necessary, the
material shall be retained, if practical given site topography, in an area not
readily visible to the public in a manner meeting SWPPP requirements or

the reasonable satisfaction of the Director of PW, whichever is greater

2. Condition. Developer shall maintain the Park Site in a neat, clean, and
good condition prior to City's acceptance of the Park Improvements.

Developer shall not dispose or cause the disposal of any Hazardous

Ex C-7
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Substances on any of the Park Site (other than as incident to moving pre-
existing soils within the Development site) except in compliance with
applicable law. Prior to the beginning of construction of the
Improvements, the Developer shall leave the Park Site free of staging
debris, remove footing foundations if necessary, and prbvide a level site to
minimize additional off haul not accounted for in Exhibit A. Additionally,
Developer shall take reasonable precautions to prevent the disposal of
Hazardous Substances by third parties on any of the Site except in
compliance with applicable law. The term “Hazardous Substances” is

defined in Section 3 (A)(2) of this Exhibit.

3. Emergencies. In an emergency affecting the safety of persons or property,
Developer shall act reasonably to prevent threatened damage, injury, or
loss. Developer shall immediately notify the City by telephone at the
telephone number as directed by City's Director of PW and in writing of

such actions.
E. Access For Inspection.

1. Access. The Director of PW and the Director of PW's designated
representatives, including without limitation, staff from other City
departments, shall at all times during the progress of work on the Park
Improvements have free access (subject to (a) reasonable advance notice
to Developer, except in cases of emergency, and (b) customary site rules)
to such improvements for inspection purposes. If during such inspection
the Director of PW determines that all or any p‘ortion of the work done on
the Park Improvements is not in compliance with the Plans, the Director of
PW shall notify Developer of the same and Developer shall promptly cure
such defec;c to the Director of PW's reasonable satisfaction. Such
notifications shall be made to the Developer and his on-site
representatives to not unduly interfere with ongoing construction work.
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Representatives.

a. Prior to commencement of work on the Park Improvements,
Developer shall designate in writing an aufhorized representative
who shall have the authority to represent and act for Developer.
When work is not in progress and duﬁng periods when work is
suspended, arrangements acceptable to the Director of PW shall
be made for any emergency work which may be required. In
addition, Developer shall provide Director of PW with fhe names
and telephone numbers of at least two (2) individuals in charge'of
or responsible fof the work who can be reached personally in case

of emergency twenty-four (24) hours a day, seven (7) days a week.

b. The Director of PW shall also designate one or more authorized
representative who shall have the authority to represent the
Director of PW. Developer's authorized representative shall be
present at the site of the work at such reasonable times as
designated by the Director of PW. Prior to commencement of the
work, the Parties shall mutually agree to an inspection schedule,
which schedule may be adjusted from time to time by mutual

agreement.

c. Whenever the Develdper or its authorized representative is not
present on any particular part of the work where it becomes
necessary to give direction for safety reasons, the Director of PW
shall have the right to give such orders which shall be received and
obeyed by the superintendent or foreman who may have charge of
the particular work in reference to which the orders are given. Any
order given by the Director of PW will on request of the Developer

be given or confirmed by the Director of PW in writing.
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d. City's rights under this Agreement shall not make the Developer an
agent of the City, and the liability of the Developer for all damages
to persons or to public or private property arising from Developer's
execution of the work, shall not be lessened because of the

exercise by City of its rights.
F. Acceptance of Park Improvements.

The Park Improvements shall be completed in accordance with the provisions of this Agreement

to the satisfaction of the Director of PW.

1. City agrees to inspect and prepare a punchlist for the Park Improvements
within ten (10) business days of notification by Developer that the
Developer considers the construction of the Park Improvements to be
complete. City further agrees to perform its final inspection within ten (10)
business days of notification by Developer that all punchlist work has been

completed.

2. City will process acceptance documentation (Notice of Acceptance) within
ten (10) business days of the date of City’s final inspection or the date upon
which the Developer returns to City the appropriate signed acceptance

documentation, whichever is later, provided that:

a. City finds that all punchlist work has been satisfactorily completed;
and
b. Developer has performed and satisfied any and all terms,

conditions, and obligations required under this Agreement prior to
acceptance of the Park Improvements, including but not limited to,
the requirements for dedication of the Park Sites as outlined in

Section 2(G) of this Exhibit below; and
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C. Developer has provided thé Director of PW with three (3) sets of
the Plans (“record plans”), corresponding copies of any and all
warranties, and the like (such warranties shall be in the name of
the City), and corresponding copies of any and all operating
manuals for equipment installed as part of the Park Improvements
within ten (10) business days of the signed Notice of Acceptance,
The aforementioned documents shall also be provided by
Developer in an appropriate electronic format (.dwg, .pdf, etc.) as
requested by the Director of Public Works or Parks, Recréation, and

Neighborhood Services.

3. The Parties acknowledge that City's restrictions on the installation of
landscaping because of future drought conditions may delay Developer's
installation of the landscaping contemplated by this Agreement. If, due to
drought restrictions, Developer is unable to install some or all of fhe ‘
landscaping in time to be inspected by the Director for the purposes of'
accepting the completed Park Improvements, Developer shall post a bond

or other form of security as set forth in Section 5 (A)(4) of this Agreement.

4, At the discretion of the Director of PW, City may accept a designated
portion of the Park Improvements. Acceptance of a designated portion

will be as provided by Section 7-1.166 of the City’s Specifications.
G. Park Site.

1. Developer shall provide each of the following to the Director of PW,
subject to the approval of the Director of PW, prior to City's acceptance of

the Park Site and Park Improvements:

a. A preliminary report for the Park Site by a reputable title company
currently doing business for City’s Real Estate Division. Developer

shall coordinate with City’s Real Estate Division and provide a
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preliminary title report at least ninety (90) days prior to execution
of this Agreement and an updated title report at least ninety (90)

days prior to the anticipated completion of the Park Improvements.

b. A quitclaim deed for the Park Site containing the legal description
of the Park Site, as approved by City Surveyor, properly executed
and acknowledged, subject only to the Permitted Exceptions (as
defined below), pursuant to which a fee simple estate in Park Site
shall be conveyed to City. Title to the Park Site shall be vested in
City free and clear of all title defects, liens, encumbrances,
conditions, covenants, restrictions, and other adverse interests of
record or known to Developer, subject only to (i) those
environmental covenants or restrictions relating to environmental
conditions present on the Park Site prior to date of conveyance to
Developer or as listed in Exhibit E, (if) items shown in the
preliminary title report provided to City prior to execution of this
Agreement, (iii) the 20 foot “no build” easement adjacent to and
for the benefit of the Creative Center for the Arts site (the “CCA
Site”), and (iv) exceptions affecting the Park Site approved by City’s
Manager or the Manager’s designee in writing or listed in Exhibit C

(collectively, “Permitted Exceptions”). The quitclaim deed, subject

to approval of City, for the Park Site shall be delivered to the City’s
Real Estate Division at least ninety (90) days prior to the anticipated

completion of the Park Improvements.

C. Developer shall also cause to be provided to City, concurrently with
the conveyance of the Park Site to City, a C.L.T.A. owner’s form
policy of title insurance issued by a reputable title company

currently doing business with City, with City named as the insured,
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in the amount of $2,417,580.00 insuring the title of City to the Park

Site is subject to only the Permitted Exceptions.

The City and Developer are aware that the groundwater beneath
Park Site has been impacted prior to conveyance to the Developer
with hazardous materials as identified in the Exhibit E,
Environmental Reports. The extent of the known hazardous
materials on the Park Site include the conditions described in the
documents listed in Exhibit E, Environmental Reports, including
without limitation the SMP and Environmental Site Assessment
(collectively, “Environmental Reports”). The definition of
Hazardous Materials for purposes of this Agreement is set forth in

Section 3 (A)(2) of this Exhibit.

To prevent the exposure of park users, including recreational and
maintenance workers, to significant risk from Hazardous Materials
existing on the Park Site prior to its transfer to Buyer, Buyer with
the City’s reasonable review and approval has prepared a Site
Management Plan (“SMP”) under the jurisdiction of the County of
Santa Clara Department of Environmental Health (“County”),
attached hereto as part of Exhibit E, Environmental Reports.
Implementation of the SMP to the satisfaction of the County, as
documented in a No Further Action Letter or similar document,
including recording of any required land use covenants, shall be a

condition of the City’s acceptance of the Park Site.
The Environmental Warranty specified in Section 3 of this Exhibit.

Documents evidencing the authority of the signatory(ies) to
execute any agreement or other legal binding documents on behalf

of Developer.
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2. All soils on the Park Site to a depth of not less than two feet shall be
provided to the City free and clear of all construction debris. Planting
media shall be amended in accordance with recommendations from the
soil reports and agricultural soil surveys, or as otherwise directed by the
City’s Director or Designees, not to extend to a depth greater than two
feet. Additional amendments including, but not limited to, mycchorhizal
innoculum or organic fertilizers may be required by the City or provided at

the Developers discretion in consultation with the City.

3. Upon the Director of PW’s acceptance of the Park Site and Park
Improvements, Developer shall have no further 6bligations in connection
with the Park Site except for the terms, conditions, or obligations of this‘

Agreement that explicitly survives acceptance or termination.
H. Compliance With Laws/Permits.

1. Developer, until the date of transfer, shall keep fully informed of all
applicable local, state, and federal laws and county and municipal
ordinances and regulations which in any manner affect the work
berformed on the Park Improvements by those engaged or employed in
the work on the Park Improvements, or the materials used in the Park
Improvements, or which in any way affect the conduct of the work on the
Park Improvéments, and of all such orders and decrees of bodies or
tribunals having any jurisdiction or authority over the same. In the
performance of any work pursuant to this Agreement, Developer shall at
all times, until the date of transfer, observe and comply with, and shall
cause all Developer's employees, agents, representatives, contractors and
subcontractors to observe and comply with all such applicabie laws,
ordinances, regulations, orders and decrees of bodies or tribunals having
any jurisdiction or authority over the work. If any discrepancy or
inconsistency is discovered in the plans, drawings, specifications, or
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contract for the work in relation to any such law, ordinance, regulation,

order, or decree, Developer shall promptly report the same to the Director.

2. Developer shall, at its sole cost and expense, obtain all governmental
reviews and approvals, licenses, and permits which are, or may be,
required and necessary to construct and complete the Park Improvements
in accordance with the provisions of this Agreement, including, but not
limited to, site development reviews, development permits and
environmental review. Until the date of transfer, Developer shall comply
with all conditions, restrictions or contingencies imposed upon, or
attached to, such governmental approvals, licenses, and permits. If
Developer for any reason fails to comply with any of City's requirements,
or any other legal requirement concerning Developer's construction of the
Park Improvements, then City shall have the right to require Developer to
alter, repair, or replace any improvements or perform any other action to
the satisfaction of the Director as reasonably required to correct any non-
compliance of the Park Improvements with legal requirements or this
Agreement and at no cost to City. Developer's failure to effect the cure as
required by the Director shall constitute an Event of Default in accordance
with Section 6 of this Agreement; provided that Developer shall have no
obligation or responsibility to City following the date of transfer, except as

otherwise provided herein this Agreement.
SECTION 3. ENVIRONMENTAL WARRANTY.

I By executing this Agreement, Developer warrants and agrees that with respect to
the Park Improvements and Park Site, prior to the City’s acceptance of the Park

Improvements and dedication of the Park Site:

1. Except as disclosed in the Environmental Reports listed in Exhibit E, neither

the Site nor Developer are in violation of any environmental law, and
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neither the Site nor Developer are subject to any existing, pending or
threatened investigation by any federal, state or local governmental
authority under or in connection with the environmental laws relating to
the Park Site, except for such reporting and monitoring requirements as
may be specified in the SMP, No Further Action Letter (or similar

document) or any associated land use covenant.

2. Neither Developer nor any other person with Developer’s permission to be
upon the Site shall use, generate, manufacture, produce, or release, on,
under, or about the Park Site, any Hazardous Substance except in
compliance with all applicable environmental laws. For the purposes of
this Agreement, the term “Hazardous Substances” or “Hazardous
Materials” shall mean any substance or material which is capable of posing
a risk of injury to health, safety or property due to chemical composition,
including all those materials and substances designated as hazardous or
toxic by any federal, state or local law, ordinance, rule, regulation or policy,
including but not limited to, all of those materials and substances defined
as “Toxic Materials” in Sections 66680 through 66685 of Title 22 of the
California Code of Regulations, Division 4, Chapter 30, as the same shall be
amended from time to time, or any other materials requiring remediation

under federal, state or local laws, ordinances, rules, regulations or policies.

3. Developer has not caused or permitted the release of, and has no
knowledge of the release or presence of, any Hazardous Substance on the
Park Site or the property on which the Park Improvements are to be
constructed, or the migration of any Hazardous Substance from or to any
other property adjacent to, or in the vicinity of, the Park Site, except as
may be disclosed in the Hazardous Material Report, SMP, No Further

Action Letter or similar document.
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4, Developer’s prior and present use of the Park Site has not resulted in the
release of any Hazardous Substance on, under, about, or adjacent to the

Park Site, except as may be authorized under the SMP.

5. Neither the Park Site nor Park Improvements located on the Park Site shall
be subject to any monitoring, reporting, or restrictions whatsoever by any
governmental authority with jurisdiction over the Park Site, including but
not limited to, the California Department of Toxic Substances Control and
California Regional Water Quality Control Board, except as may be
required by regulatory oversight agencies to protect human health‘and the
environment from residual Hazardous Materials existing on the Park Site
prior to the City’s conveyance of the Park Site to Developer or as may be

required by law.

6. Subject to Section 2(G)(1)(b) of this Exhibit, neither the Park Site nor Park
Improvements located on the Park Site shall be subject to any burden,
easements, covenants or land use restrictions recorded against any part of

the Park Improvements or Park Site other than the Permitted Exceptions.

J. Developer shall, upon receipt by Developer of notice thereof and until conveyance

_ to the City, give prompt written notice to City of:

1. Any proceeding or investigation by any federal, state or local governmental
authority with respect to the presence of any Hazardous Substance on the
Park Site or the migration thereof from or to any other property adjacent

to, or in the vicinity of, the Park Site; and

2. Any claims made or threatened in writing by any third party against
Developer, City or the Park Site relating to any loss or injury resulting from

any Hazardous Substance; and

3. Developer’s discovery of any occurrence or condition on any property

adjoining or in the vicinity of the Park Site that could cause the Park Site or
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any part thereof to be subject to any restrictions on its ownership,
occupancy, use for the purpose for which it is intended, transferability or

suit under any environmental law.

SECTION 4. HAZARDOUS MATERIALS REPORT.
A. Existing Conditions and Environmental Remediation.
1. The City acknowledges receipt of the documents listed in Exhibit E as

disclosure of existing conditions, remediation completed by the City, and

planned remediation activities.

2. Upon written request by the City, the Developer shall provide the City
any updated reports or documentation of environmental conditions
related to Hazardous Substances as may be generated to satisfy
permitting and/or closure requirements under all applicable laws and

regulations in effect for the Park Site, if applicable.

SECTION 5. INSURANCE REQUIREMENTS.

Developer and/or its contractors and consultants shall procure and maintain for the duration of
the Agreement insurance against claims for injuries to persons or damages to property which
may arise from, or in connection with, the performance of the Development hereunder by the

Developer, its agents, representative employees, contractors, or subcontractors.

K. Minimum Scope of Insurance.

Coverage shall be at least as broad as:
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1. The coverage provided by Insurance Services Office Commercial General

Liability coverage ("occurrence") Form Number CG 0001; and

2. The coverage provided by Insurance Services Office Form Number CA 0001
covering Automobile Liability. Coverage shall also be included for all

owned, non-owned and hired autos; and

3. Workers' Compensation insurance as required by the California Labor

Code and Employers Liability insurance; and

4. Professional Liability Errors and Omissions insurance for all professional
services, to the extent performed by Developer. If performed by

Developer’s consultants, coverage may be provided by consultants; and
S. Builder’s Risk insurance providing coverage for “all risks” of loss; and

6. Pollution Liability insurance, including to the extent commercially available
coverage for all operations, completed operations and professional

services (without exclusion for asbestos or lead).

There shall be no endorsement reducing the scope of coverage required above

unless approved by the City’s Risk Manager in writing.

L. Minimum Limits of Insurance.

Developer shall maintain limits no less than:

1. Commercial General Liability: Five Million Dollars (55,000,000) per

occurrence for bodily injury, personal ihjury and property damage. |If
Commercial General Liability Insurance or other form with a general
aggregate limit is used, either the general aggregate limit shall apply
separately to this project/location or the general aggregate limit shall be
twice the required occurrence limit. Coverage may be provided through a

combination of a primary CGL policy and umbrella liability policies; and
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2. Automobile Liability: Two Million Dollars ($2,000,000) combined single

limit per accident for bodily injury and property damage; and

3. Workers' Compensation and Employers' Liability: Workers' Compensation

limits as required by the California Labor Code and Employers Liability
limits of One Million Dollars ($1,000,000) per accident; coverage shall be
endorsed to state carrier waives its rights of subrogation against the City,

its officers, employees, agents, and contractors; and

4, Professional Liabilitv Errors and Omissions: One Million Do'llavrs‘

(51,000,000) per élaim/One Million Dollars ($1,000,000) aggregate limit_to
the extent that Developer provides Professional Services. If Developer
retains consultants to perform such services, coverage may be provided by

consultants; and

S. Builders’ Risk: Completed value of the Project’s public improvements,

identified in Recital C of this Agreement; and

6. Pollution Liability: Two Million Dollars ($2,000,000) per occurrence/Two
Million Dollars ($2,000,000) aggregate limit.

M. Deductibles and Self-Insured Retentions.

Any deductibles or self-insured retentions must be declared to, and approved by City’s Risk
Manager in writing. At the option of City, either, the insurer shall reduce or eliminate such
deductibles or self-insured retentions as respects City, its officiais, employees, agents, and
contractors, or Developer shall procure a bond guaranteeing payment of losses and related

investigations, claim administration and defense expenses in an amount specified by City.

N. Provisions Of Policies.

The insurance policies are to contain, or be endorsed to contain, the following provisions:
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1. Regarding Commercial General Liability, Automobile Liability and Pollution

Liability Coverages.

a.

City, its officials, employees, agents and contractors are to be
covered as an additional insured as respects: liability arising out of
activities performed by, or on behalf of, the Developer; products
and completed operations of the Developer; premises owned,
leased or used by the Developer; or automobiles owned, leased,
hired orlbofrowed by Developer. The coverage‘shall contain no
special limitations ‘on the scope of protection afforded to the City,

its officials, employees, agents and contractors; and

The Developer's insurance coverage shall be primary insurance as
respects the City, its officials, employees, agents and contractors.
Any insurance or self-insurance maintained by City, its officials,
employees, agents and contractors shall be excess of the

Developer's insurance and shall not contribute with it; and

Any failure to comply with reporting provisions of the policies shall
not affect coverage provided to the City and the City, its officials,

employees, agents and contractors; and

Coverage shall state that Developer's insurance shall apply
separately to each insured against whom claim is made or suit is
brought, except with respect to the limits of the insurer's liability;

and

Coverage shall contain a waiver of subrogation in favor of City, its

officials, employees, agents and contractors.

Workers’ Compensation and Employers Liability Coverages shall contain a

waiver of subrogation in favor of City, its officials, employees, agents, and

contractors.
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3. Builders’ Risk policies shall be endorsed to the following provisions:

a.  City shall be named as loss payee.

b. Coverage shall contain a waiver of subrogation in favor of City, its

officials, employees, agents and contractors.

4. All Coverages.

Each insurance policy required by this Agreement shall be endorsed to state that
coverage -shall not be suspended, voided, cancelled, or reduced in limits except
after thirty (30) days' prior writfen ‘notice has been given to the City’s Risk
Manager, except that ten (10) days’ prior written notice shall apply in the event of

cancellation for non-payment of premium.
0. Duration.

1. Commercial General Liability (including, without limitation, products and
completed operations coverage), Professional Liability and Pollution
Liability coverages shall be maintained continuously for a minimum of five

(5) years after recordation of Notice of Acceptance under this Agreement.

2. If any of such coverages are written on a claims-made basis, the following

requirements apply:

a. The policy retroactive date must precede the date the work

commenced under this Agreement.

b. If the policy is cancelled or non-renewed and coverage cannot be
procured with the original retroactive date, Developer must
purchase an extended reporting period equal to or greater than
five (5) years after recordation of Notice of Acceptance under this

Agreement.
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P. Acceptability of Insurers.

insurance is to be placed with insurers acceptable to the City’s Risk Manager.

Q. Verification of Coverages.

'Developer shall furnish City (in the manner provided below) with certificates of insurance and
with original endorsements affecting coverage required by this Agreement. The certificates and
“endorsements for each insurance policy are to be signed by a person authorized by that insurer

to bind coverage on its behalf.

Proof of insurance shall be either emailed in pdf format to: Riskmgt@sanjoseca.gov, or mailed to
the following postal address or any subsequent email or postal address as may be directed in

writing by the City’s Risk Manager:

The City of San Jose — Finance Department

Risk Management
200 East Santa Clara Street, 14 Floor Tower

San Jose, CA 95113-1905

R. Subcontractors and Subconsultants

Developer or its contractors shall include all subcontractors and/or subconsultants as insureds
under its policies or shall obtain separate certificates and endorsements for each subcontractor

or subconsultant.
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EXHIBIT D

BOND FORMS
Bond No.
Premium
1. FAITHFUL PERFORMANCE BOND
2.
3. WHEREAS, the CITY OF SAN JOSE, a municipal corporation of the State of

California ("City"), and [insert name of Developer or Contractor, type of
entity, and state of incorporation if applicable] as principal ("Principal")

have entered into an agreement entitled “ ” between

the CITY OF SAN JOSE, a municipal corporation of the State of California
(“City”), and ICS Corporate Yard Multifamily, LLC, a Delaware limited
liability company (“Developer”) inéorporated herein by reference and
referred to as the “Contract,” which requires Principal to dedicate real
property for neighborhood and community parks, construct park or

recreational improvements and/or pay parkland in-lieu fees; and,

WHEREAS, under the terms of the Contract and prior to commencing any work under the

Contract, Principal is required to furnish a bond to City for faithful performance of the Contract;

NOW, THEREFORE, we the Principal and [insert full name of Surety], a corporation duly

authorized and admitted to transact business and issue surety bonds in the State of California

(“Surety”), are held firmly bound unto the City in the sum of [insert bond amount], for the

payment of which sum well and truly to be made, we the Principal and Surety bind ourselves, our

heirs, executors, administrators, successors and assigns, jointly and severally.

Ex D-1

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




The condition of this obligation is such that, if the Principal, Principal’s heirs, executors,
administrators, successors, or assigns shall in all things stand to and abide by, and well and truly
keep and perform all covenants, conditions, and agreements required to be kept and performed
by Principal in the Contract and any changes, additions, or alterations made thereto, to be kept
and performed at the time and in the manner therein specified, and in all respects according to
their true intent and meanings, and shall indemnify and save harmless City, its officers,
employees, and agents, as therein provided, then this obligation shall be null and vdid; otherwise,

it shall be and remain in full force and effect.

As a part of the obligation secured hereby and in addition to the sum specified above,
there shall be included all reasonable costs, expenses, and fees, including attorney's fees,
reasonably incurred by City in successfully enforcing such obligation, all to be taxed as costs and

included in any judgment rendered.

The Surety, for value received, hereby stipulates and agrees that no change, extension of
time, alteration, or addition to the terms of the Contract or to the work to be performed
thereunder or to the specifications accompanying the same shall in any way affect its obligations
on this bond, and it does hereby waive notice of any such change, extension, alteration, or

addition.

IN WITNESS WHEREOF, this instrument has been duly executed by authorized
representatives of the Principal and Surety. SIGNED AND SEALED on ,

20
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PRINCIPAL: SURETY:

(Principal name) (Seal) (Surety name)(Seal)
BY: ‘ BY:
(Signature) Signature)

(Print name and title) (Print name and title)

Principal address and telephone: Surety address and telephone:

Affix Corporate Seals
Attach Notary Acknowledgments for All Signatures

Attach Power-of-Attorney if executed by Attorney-in-Fact
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Bond No.

~ Premium

4. PAYMENT (LABOR AND MATERIALS) BOND

WHEREAS, the CITY OF SAN JOSE, a municipal corporation of the State of California
("City"), and [insert name of Developer or Contractor, type of entity, and state of mcorporatlon
if applicable], as principal ("Principal") have entered into an agreement entitled [insert title o[

turnkey agreement and identifying and identifying development permit number, tract map or

Tentative Parcel Map number or some other identifier unique to this project], incorporated

herein by reference and referred to as the “Contract,” which requires Principal to dedicate real
property for neighborhood and community parks, construct park or recreational improvements

and/or pay parkland in-lieu fees; and,

WHEREAS, under the terms of the Contract and prior to commencing any work under the
Contract, Principal is required to furnish a good and sufficient payment bond to the City to secure
the claims to which reference is made in Title 15 (commencing with Section 3082) of Part 4 of

Division 3 of the California Civil Code.

NOW, THEREFORE, we the Principal and [insert full name of Surety], a corporation duly

authorized and admitted to transact business and issue surety bonds in the State of California
(“Surety”), are held firmly bound unto the City, and unto all contractors, subcontractors,
suppliers, laborers, materialmen and other persons employed in the performance of the Contract

and referred to in the aforesaid Civil Code, as obligees, in the sum of [insert bond amount], on

the condition that if Principal shall fail to pay for any materials or equipment furnished or used
or for any work or labor thereon of any kind, or for amouhts due under the Unemployment
Insurance Act with respect to such work or labor, or for any amounts required to be deducted,
withheld, and paid over to the Employment Development Department from the wages of
employees of the Principal and all subcontractors with respect to such work or labor, then the

Surety shall pay the same in an amount not exceeding the sum specified above. If suit is brought
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upon this bond, Surety shall pay, in addition to the above sum, all costs, expenses, and fees,
including attorney's fees, reasonably incurred by any obligee in successfully enforcing the
obligation secured hereby, all to be taxed as costs and included in the judgment rendered. Should
the condition of this bond be fully performed, then this obligation shall become null and void;
otherwise, it shall be and remain in full force and effect, and shall bind Principal, Surety, their

heirs, executors, administrators, successors, and assigns, jointly and severally.

IT IS HEREBY EXPRESSLY STIPULATED AND AGREED that this bond shall inure to the
benefit of all persons, companies, corporations, political subdivisions, and State agencies entitled
to file claims under Title 15 (commencing with Section 3082) of Part 4 of Division 3 of the Civil
~ Code, so as to give a right of action to them or their assigns in any suit brought upon this bond.
The Surety, for value received, hereby stipulates and agrees that no change, extension of time,
alteration or addition to the terms of the Contract or to the work to be performed thereunder or
the specifications accompanying the same shall in any way affect its obligations on this bond, and

it does hereby waive notice of any such change, extension, alteration or addition.

IN WITNESS WHEREOF, this instrument has been duly executed by authorized

representatives of the Principal and Surety.SIGNED AND SEALED on ,
20
PRINCIPAL: SURETY:
Principal name) (Seal) (Surety name){Seal)
BY: BY:
(Signature) (Signature)
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Print name and title) Print name and title)

Principal address and telephone: Surety address and telephone:

Affix Corporate Seals
Attach Notary Acknowledgments for All Signatures

Attach Power-of-Attorney if executed by Attorney-in-Fact
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Bond No.

Premium

WARRANTY BOND

WHEREAS, the City of San Jose, a municipal corporation of the State of California (“City”)
and [insert name of Developer/Contractor, type of entity, and state of incorporation if
applicable] as principal (“Principal”) have entered into an agreement entitled [insert title of

turnkey agreement and identifying development permit number, tract map or Tentative Parcel

Map number or some other identifier unique to this project], incorporated herein by reference

and referred to as the “Contract,” which requires Principal to dedicate real property for
neighborhood and community parks, construct park or recreational improvements and/or pay

parkland in-lieu fees; and,

WHEREAS, under the terms of the Contract, Principal is required to furnish a bond to City
to make good and protect the City against the results of any work or labor done or materials or
equipment furnished which are defective or not in accordance with the terms of the Contract
having been used or incorporated in any part of the work so contracted for, which shall have
appeared or been discovered, within the period of one (1) year from and after the completion

and final acceptance of the work done under the Contract.

NOW, THEREFORE, we the Principaliand [insert full name of Surety], a corporation duly
authorized and admitted to transact business and issue surety bonds in the State of California
(“Surety”), are held firmly bound unto the City in the sum of [insert bond amount — 25% of
Faithful Performance Bond], for the payment of which sum well and truly to be made, we the
Principél and Surety bind ourselves, our heirs, executors, administrators, successors and assigns,

jointly and severally.

The condition of this obligation is such that, if the Principal shall well and truly make good
and protect the City against the results of any work or labor done or materials or equipment
furnished which are defective or not in accordance with the terms of the Contract having been
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used or incorporated in any part of the work performed under the Contract, which shall have
appeared or been discovered within said one-year period from and after completion of all work
under the Contract and final acceptance by City of said work, then this obligation shall be null

and void; otherwise, it shall be and remain in full force and effect.

The Surety, for value received, hereby stipulates and agrees that no change, extension of
time, alteration or addition to the terms of the Contract or to the work to be performed
thereunder or the specifications accompanying the same shall in any way affect its obligations
on this bond, and it does hereby waivé notice of any change, extension of time, alteratibn or

addition.

IN WITNESS WHEREOF, this instrument has been duly executed by authorized

representatives of the Principal and Surety. SIGNED AND SEALED on , ,
20
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PRINCIPAL: SURETY:

(Principal name) (Seal) (Surety name})(Seal)

BY: BY:

(Signature) (Signature)

(Print name and title) (Print name and title)

Principal address and telephone: Surety address and telephone:

Affix Corporate Seals
Attach Notary Acknowledgments for All Signatures

Attach Power-of-Attorney if executed by Attorney-in-Fact
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EXHIBITE

ENVIRONMENTAL REPORTS

1. ENVIRONMENTAL IMPACT REPORT FOR THE JAPANTOWN CORPORATION YARD
REDEVELOPMENT (RESOLUTION NO. 74384) AND ADDENDA THERETO, FILE NO. GP07-03-04

2. PHASE | ENVIRONMENTAL SITE ASSESSMENT (PROJECT NO. 14-1089E) DATED MARCH 28, 2017,
PREPARED RPS IRIS ENVIRONMENTAL (JAPANTOWN SQUARE LOT 3, 696 NORTH SIXTH STREET,
SAN JOSE, CA).

3. REPORT OF SUBSURFACE INVESTIGATION (PROJECT 14-1089B) DATED NOVEMBER 13, 2015 AND
UPDATED SEPTEMBER 2016, PREPARED BY IRIS ENVIRONMENTAL (696 NORTH SIXTH STREET,
SAN JOSE, CA).

4. SITE MANAGEMENT PLAN DATED OCTOBER 2016, PREPARED BY RPS IRIS ENVIRONMENTAL
(JAPANTOWN SQUARE LOT 3, 696 NORTH SIXTH STREET, SAN JOSE, CA).

5. LETTER FROM COUNTY OF SANTA CLARA DEPARTMENT OF ENVIRONMENTAL HEALTH DATED
NOVEMBER 9, 2016, APPROVING THE SITE MANAGEMENT PLAN (JAPANTOWN SQUARE LOT 3,
696 NORTH SIXTH STREET, SAN JOSE, CA, SCCO CASE NO. 2016-10S).
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