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PURCHASE AND SALE AGREEMENT

THIS PURCHASE AND SALE AGREEMENT (this “Agreement”), dated as of the  day of,
2018 (the “Date of this Agreement”), is made by and between City of San Jose, a California

charter city (“Seller”), and ., a

company, or its assignee permitted under Section 12.4 below (“Purchaser”).

Recitals

The Financing Authority of the City of San Jose, a California joint partnership (“Authority”) holds title to
and desires to sell and transfer certain improved real property commonly known as the Hayes Mansion, a
San Jose Historic Designated City Landmark, listed as California Historical Landmark No. 888 and listed
on the National Register of Historic Places (December 29, 1975), located at 200 Edenvale Ave., San Jose
California, related rights, personal property, and intangible property (hereinafter, the “Property”).

The Authority intends to transfer the Property to the City and the City desires to sell and transfer the
Property to Purchaser and Purchaser desires to purchase and acquire the Property. The parties intend to
complete the transfers at the Closing.

Purchaser agrees that to induce Seller to sell the property to Purchaser and as additional consideration to
acquire the property the Purchaser agrees to provide the Seller and the public with certain access to the
Property after the sale as set forth in Section 5 of this Agreement.

NOW, THEREFORE, in consideration of the foregoing and for other good and valuable consideration the
receipt and adequacy of which are hereby acknowledged, Seller and Purchaser hereby agree as follows:

Section 1. The Property
1.1. Description

Subject to the terms and conditions of this Agreement, and for the consideration herein set forth, Seller
agrees to sell and transfer, and Purchaser agrees to purchase and acquire, all of Seller’s right, title, and
interest in and to the following (collectively, the “Property”):

1. Certain land (the “Land”) located in the City of San Jose, County of Santa Clara, State of California,
and more specifically described in Exhibit A attached hereto and incorporated herein by this reference;

2. The buildings, parking areas, improvements and fixtures now situated on the Land, including, without
limitation, a full service hotel and conference center facility having two hundred fourteen (214) guest
rooms within the hotel structure, and other facilities related to the use and operation of the hotel,
conference center, and event space (collectively, the “Improvements”);

3. All fixtures (other than those which constitute Improvements), furniture, furnishings, tangible personal
property, machinery, apparatus and equipment, building systems, vehicles, appliances, computer
hardware, security systems, key cards (together with all devices for coding and monogramming such key
cards), telephones, televisions, bedding, bed linens, towels, window treatments, telecommunications and
internet equipment, wiring, and infrastructure, safety equipment, and other tangible items of personally
owned or leased (but only to the extent expressly assumed by Purchaser hereunder) by Seller and currently
used in the management, operation, repair, and maintenance of the Land and Improvements and situated
thereon (collectively, but excluding any alcoholic beverages and any Inventory as hereinafter defined, the
“Personal Property”). The Personal Property to be conveyed is subject to depletions, replacements, and
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additions in the ordinary course of business as operated by Dolce Hayes Mansion (“Hotel Operator”),
under the Hotel Management Agreement (as hereinafter defined), and with respect to any part of the
Property which Seller directly operates, in accordance with Seller’s past practices (the Land, the
Improvements, and the Personal Property will hereinafter sometimes be referred to collectively as the
“Hotel”);

4. All easements (excluding those easements and rights of way set forth in Exhibit B), rights of way,
hereditaments, and appurtenances, if any, belonging to or inuring to the benefit of Seller and pertaining to
the Land, including those not recorded or fully used by the Seller or Hotel Operator;

5. The Assumed Leases (defined in Section 3.3.1 below);
6. The Assumed Contracts (defined in Section 3.3.2) below);

7. If assumed by Purchaser at Closing, the Management Agreement by and between Seller and Hotel
Operator, dated December 2, 2003 (the “Hotel Management Agreement”) attached hereto as Exhibit C,
subject to Purchaser’s right to exercise termination options available by agreement or for cause;

8. All transferable consents, authorizations, variances or waivers, licenses, permits and approvals from
any governmental or quasi-governmental agency, department, board, commission, bureau, or other entity
or instrumentality in respect of the Hotel (collectively, the “Licenses”), held by Seller, but excluding any
alcoholic beverage license(s) (“Alcoholic Beverage Licenses”) relating to the Hotel,

9. All inventories of supplies used in connection with the operation of the Hotel, including, without
limitation, paper goods, brochures, office supplies, food and beverage inventory (to the extent the transfer
of same is permissible under applicable law), excluding alcoholic beverages, which shall be transferred
only in accordance with Section 4.2 hereof, and including chinaware, glassware, flatware, table linens,
soap, and other operational and guest supplies currently located at the Hotel, subject to depletions,
replacements, and additions in the ordinary course of operating the Hotel by Hotel Operator in accordance
with its rights under the Hotel Management Agreement (collectively, the “Inventory”);

10. Subject to the provisions of the Hotel Management Agreement, the books, records, files, budgets,
projections, strategic plans, customer database and past booking records, business plans, and
specifications, drawings, test reports, inspections and engineering reports, guest registers, employment
records, maintenance records, rental and reservation records, and any customer or frequent guest lists of
Seller in connection with the ownership, management, operation, and maintenance of the Hotel
(collectively, the “Books”), exclusive of (i) Seller’s income tax records, and (ii) any other materials that
Seller is not entitled to transfer, assign or deliver to Purchaser by reason of the Hotel Management
Agreement;

11. The advance reservations and bookings for the Hotel for the period from and after the Date of Closing
(as hereinafter defined), as the same may be amended, canceled and renewed by Hotel Operator in
accordance with its rights under the Hotel Management Agreement (the “Reservations”) and advance
deposits made in respect thereof (the “Reservation Deposits™);

12. The Included Accounts Receivable (as hereinafter defined in Section 7.6 of this Agreement);

13. All transferable warranties and guarantees, if any, relating to the Personal Property, without
representation by Seller as to the transferability thereof or other matters with regard thereto;
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14. All goodwill in connection with the ownership, operation, management, and maintenance of the
Property, but excluding the name, trademark, serviceman, or logo of the name “Dolce Hayes Mansion” or
“Dolce Hotels™;

15. All Intellectual Property (as hereinafter defined) owned by Seller in connection with the ownership,
operation, management, and maintenance of the Property, but excluding the name, trademark,
serviceman, or logo of the name “Dolce”; for purposes of this Section 1.1.15, “Intellectual Property”
hereof means (i) all patents, trademarks, tradenames, including, without limitation, the name “Hayes
Mansion”, servicemarks, copyrights, and registrations and applications therefor, and all computer
software programs developed for and used primarily in connection with the business and operations of the
Hotel, (ii) all licenses granted to Seller or Hotel Operator, as agent for Seller, which relate, in whole or
part, to any of the items mentioned in (i) above, and (iii) all rights, claims or causes in action relating to or
deriving from any of the foregoing.

16. All video tapes, films, signage and other advertising and promotional materials of any kind or nature
used in connection with the advertising and promotion of the Hotel (subject, in all cases, to the rights of
Hotel Operator under the Hotel Management Agreement);

17. All merchandise located at the Hotel, including, without limitation, any gift shop or newsstand
maintained by Seller, and held for sale to guests and customers of the Hotel, or ordered in the ordinary
course of business for future sale at the Hotel as of Closing; and

18. All other assets, properties, or rights of Seller located on or at the Property or which are used or held
for use exclusively and directly in connection with the Hotel of every kind and description, tangible or
intangible, vested or unvested, contingent or otherwise, as the same shall exist on the Date of Closing,
except for those assets, properties or rights specifically excluded hereunder, not transferable to Purchaser.

1.2. “As-Is” Purchase

1. Purchaser acknowledges and agrees that it has been or will, prior to the Approval Date (as hereinafter
defined), be given a full opportunity to inspect and investigate every aspect of the Property, including all
matters related to legal status or requirements, physical condition, title, leasing, Contracts, and other
matters of significance.

2. Purchaser specifically acknowledges and agrees that the Property is being sold in an “AS IS” condition
and “WITH ALL FAULTS” as of the Date of Closing, except for the warranties, representations, and
covenants expressly set forth in this Agreement. Except as expressly set forth in this Agreement, no
representations or warranties have been made or are made and no responsibility has been or is assumed by
Seller or by any partner, officer, person, firm, agent, or representative acting or purporting to act on behalf
of Seller as to any matters concerning the Property, including, without limitation, the condition or repair of
the Property or the value, expense of operation, or income potential thereof or as to any other fact or
condition which has or might affect the Property or the condition, repair, value, expense of operation, or
income potential of the Property or any portion thereof. The parties agree that all understandings and
agreements heretofore made between them or their respective agents or representatives are merged in this
Agreement and the Exhibits hereto annexed, which alone fully and completely express their agreement,
and that this Agreement has been entered into after full investigation, or with the parties satisfied with the
opportunity afforded for full investigation. Purchaser is not relying on any statement or representation by
Seller unless such statement or representation is specifically embodied in this Agreement or the Exhibits
annexed hereto. Without limiting the foregoing, Seller makes no representations or warranties as to
whether the Property contains asbestos or harmful or toxic substances or pertaining to the extent, location,
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or nature of same. Further, to the extent that Seller has provided to Purchaser information from any
inspection, engineering, or environmental reports concerning asbestos or harmful or toxic substances,
Seller makes no representations or warranties with respect to the accuracy or completeness, methodology
of preparation, or otherwise concerning the contents of such reports. Purchaser acknowledges that Seller
has requested Purchaser to inspect fully the Property and investigate all matters relevant thereto and to rely
solely on the results of Purchaser’s own inspections or other information obtained or otherwise available
to Purchaser, rather than any information that may have been provided by Seller to Purchaser.

3. Without limiting the above, except to the extent covered by an express representation or warranty of
Seller set forth in this Agreement, Purchaser on behalf of itself and its successors and assigns waives and
releases Seller and its successors and assigns from any and all demands, claims, legal or administrative
proceedings, losses, liabilities, damages, penalties, fines, judgments, costs or expenses whatsoever
(including, without limitation, attorney’s fees and costs), whether direct or indirect, known or unknown,
foreseen or unforeseen, arising from or relating to the physical condition of the Property or any law or
regulation applicable thereto, including the presence or alleged presence of asbestos or harmful or toxic
substances in, on, under, or about the Property including, without limitation, any claims under or on
account of (i) the Comprehensive Environmental Response, Compensation, and Liability Act of 1980, as
the same may have been or may be amended from time to time, and similar state statutes, and any
regulations promulgated thereunder, (ii) any other federal, state, or local law, ordinance, rule, or
regulation, now or hereafter in effect, that deals with or otherwise in any manner relates to environmental
matters of any kind, or (iii) this Agreement or the common law. Anything herein to the contrary
notwithstanding, nothing in this Section 1.2 hereof will limit or diminish Seller’s obligations with respect
to any express indemnities set forth in this Agreement or in any document delivered at Closing pursuant to
Section 10.2 below, or any express representation, warranty or covenant set forth in this Agreement or in
any document delivered at Closing pursuant to Section 10.2 below, or with respect to any actual
intentional fraud.

4. Purchaser expressly waives any rights or benefits available to it with respect to the foregoing release
under any provision of applicable law which generally provides that a general release does not extend to
claims which the creditor does not know or suspect to exist in his or her favor at the time the release is
agreed to, which, if known to such creditor, would materially affect a settlement. By execution of this
Agreement, Purchaser acknowledges that it fully understands the foregoing, and with this understanding,
nonetheless elects to and does assume all risk for claims known or unknown, described in this Section 1.2
hereof. Without limiting the generality of the foregoing:

The undersigned acknowledges that it has been advised by legal counsel and is familiar with the
provisions of California Civ. Code § 1542, which provides as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE CREDITOR
DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME
OF EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM OR HER MUST
HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE
DEBTOR.

The undersigned, being aware of this code section, hereby expressly waives any rights it may have
thereunder, as well as under any other statutes or common law principles of similar effect.

5. The provisions of this Section 1.2 hereof shall survive the Closing or any termination of this Agreement
and shall not merge with the Deed (as hereinafter defined) to be delivered at Closing.
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1.3. Conveyance of Title

Seller agrees to convey, and Purchaser agrees to accept, subject to the conditions set forth herein, title to
the Land and Improvements by grant deed in the condition described in Section 10.2.1 (the “Deed”)
hereof. Seller agrees to convey, and Purchaser agrees to accept, title to the Personal Property, by bill of
sale, without warranty, express or implied (except as expressly set forth in this Agreement), as to the title,
condition, merchantability, or fitness for a particular purpose of such Personal Property; provided only
that Seller shall warrant in such bill of sale that Seller has not previously conveyed the Personal Property
or any interest therein (including a security interest) to any third party. The provisions of this Section 1.3
hereof shall survive the Closing and shall not merge with the Deed to be delivered by Seller to Purchaser at
Closing.

Section 2. Price and Payment
2.1. Purchase Price

1. The purchase price for the Property (the “Purchase Price”) is the sum of (i) Thirty Million Dollars
($30,000,000.00), plus (ii) the amount of the Included Accounts Receivable determined as provided in
Section 7.6.1 hereof, plus (iii) the amount of all food and beverage inventory (but not including the
Alcoholic Beverage License) located on or used in connection with the Property, determined as provided
in Sections 4.2 and 7.5 hereof, subject to the prorations and apportionments provided in Section 7 below.

2. On or before the Approval Date, the parties shall discuss and attempt to agree on an allocation of the
Purchase Price among the constituent elements of the Property for tax purposes. Purchaser and Seller
agree to (i) report the transactions contemplated in this Agreement for federal and state income tax
purposes in accordance with this allocation, (ii) not take any position inconsistent with such allocation on
their tax returns without the prior written consent of the other party, (iii) timely file federal income tax
Form 8594 with the applicable tax return for the year in which the Closing occurs.

3. The sum of One Hundred Dollars ($100.00) (the “Independent Contract Consideration”) out of the
Deposit is independent of any other consideration provided hereunder, shall be fully earned by Seller upon
the Effective Date hereof, and is not refundable to Purchaser under any circumstances. Accordingly, if
this Agreement is terminated for any reason by either party, the Independent Contract Consideration shall
be paid by the Title Company to Seller.

2.2. Payment
Payment of the Purchase Price is to be made in cash as follows:
1. Purchaser shall make an earnest money deposit as follows:

(a) Within two (2) business days after the Date of this Agreement, Purchaser shall make an earnest
money cash deposit in the amount of Five Hundred Thousand Dollars ($500,000.00) U.S. (the “Initial
Deposit”), in cash, with Title Company (as hereinafter defined).

(b) Within two (2) business days after the Approval Date and provided Purchaser delivers an
Approval Notice (as defined in and pursuant to Section 3.5.1 below) on or before the Approval Date,
Purchaser shall deposit with Title Company an additional Five Hundred Thousand Dollars ($500,000.00),
in cash (the “Additional Deposit” and together with the Initial Deposit, collectively, the “Deposit™).
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(¢) The Deposit will be placed and held in escrow by [name of title company] at [address of title
company], Attention: [name of title or escrow officer] (the “Title Company”). The Deposit will be held
by Title Company in an interest-bearing account at a mutually acceptable banking institution. Any
interest earned by the Deposit shall be considered as part of the Deposit, and shall be paid to Purchaser,
along with the Deposit, if the conditions to Purchaser’s obligations are not satisfied in a timely manner in
accordance with the terms of this Agreement. Except as otherwise provided in this Agreement, at the
Closing, the Deposit (including interest accrued thereon), shall be applied to the Purchase Price.

2. At Closing, the Title Company shall disburse to Seller by wire transfer of immediately available funds
an amount equal to the Purchase Price, inclusive of the Deposit and any interest accrued thereon and the
Independent Consideration, plus the net amount of any apportionments as provided in Section 7 hereof in
favor of Seller, or less the net amount of any apportionments as provided in Section 7 hereof in favor of
Purchaser.

2.3. Closing

The consummation of the purchase and sale contemplated by this Agreement (“Closing”) and the
payment of the Purchase Price will take place pursuant to an escrow closing on or before the
forty-fifth (45th) business day following the Approval Date (the “Date of Closing”), at the offices of Title
Company at 12:00 P.M. local time, or at such other time and place as may be mutually agreed on in writing
by both Seller and Purchaser.

Section 3. Inspections and Approvals
3.1. Inspections and Seller’s Deliveries

1. Following the Date of this Agreement until the Approval Date, Purchaser and Purchaser’s agents or
representatives shall have reasonable access to the Property (during business hours) for purposes of
conducting any non-intrusive physical and environmental inspections and investigations of the Property.
PURCHASER SHALL NOT CONDUCT OR INTENTIONALLY CAUSE OR KNOWINGLY PERMIT
ANY PHYSICALLY INTRUSIVE TESTING OF, ON, OR UNDER THE PROPERTY WITHOUT
FIRST OBTAINING SELLER’S WRITTEN CONSENT AS TO THE TIMING AND SCOPE OF
WORK TO BE PERFORMED, SUCH CONSENT NOT TO BE UNREASONABLY WITHHELD,
CONDITIONED OR DELAYED. IN THE EVENT THAT SELLER FAILS TO RESPOND TO ANY
REQUEST FOR CONSENT WITHIN THREE (3) BUSINESS DAYS AFTER RECEIPT OF SUCH
REQUEST, THEN SELLER SHALL BE DEEMED TO HAVE CONSENTED TO SUCH REQUEST.
FOR PURPOSES OF THIS SECTION 3.1.1, “PHYSICALLY INTRUSIVE TESTING” MEANS
ANY TESTING WHICH INVOLVES THE PENETRATION OF THE LAND OR THE
IMPROVEMENTS AND/OR THE REMOVAL, COLLECTION, OR OBTAINING OF SOILS,
BUILDING MATERIALS, OR OTHER PHYSICAL SAMPLES FROM THE LAND OR THE
IMPROVEMENTS.

2. Any inspections will be at Purchaser’s expense. Purchaser agrees that, in making any inspections of the
Property, Purchaser or Purchaser’s agents will carry not less than One Million Dollars ($1,000,000.00),
comprehensive general liability insurance with contractual liability endorsement which insures
Purchaser’s Indemnity Obligations (as hereinafter defined) hereunder, and, upon request of Seller, will
provide Seller with certificates or other written evidence of same; will use all commercially reasonable
efforts to conduct its due diligence in a manner that is not materially disruptive to tenants, hotel guests, or
any persons occupying or providing services at the Property; will abide by Section 3.6 below with respect
to any information acquired pursuant to its inspections; and will restore promptly any material physical
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damage caused by the inspections. Purchaser shall give Seller no less than twenty-four (24) hours’ prior
notice of its intention to conduct any inspections, and Seller reserves the right to have a representative
present; provided, however, if Seller’s representative is unable to attend such inspection after Purchaser
notifies Seller of the inspection as required by this Section 3.1.2, then Purchaser may proceed with the
inspection without Seller’s representative in attendance. Purchaser agrees (which agreement shall survive
Closing or termination of this Agreement) to indemnify, defend, and hold Seller harmless from any loss,
injury, liability, damage, claim, lien, cost, or expense, including reasonable attorney’s fees and costs,
arising out of a breach of the foregoing agreements by Purchaser resulting in damage to the Property or
injury to persons on the Property in connection with the inspection of the Property, or otherwise from the
exercise by Purchaser or its agents or representatives of the right of access under this Section 3.1 or any
earlier or later entry on to the Property by Purchaser or its agents or representatives for purposes of any
other inspections or investigations permitted by Seller (collectively, “Purchaser’s Indemnity
Obligations). However, Purchaser shall have no liability under the aforesaid indemnity for (i) any
consequential damages, (ii) any actual damages suffered by Seller to the extent that Seller actually
receives proceeds duly covering such damages under any policy of insurance maintained by Seller (or
Hotel Operator as agent for Seller) with respect to the Property, or (iii) any damages related to the mere
discovery of any issue at the Property. The amount of the liability insurance carried by Purchaser shall not
constitute a limitation on Purchaser’s Indemnity Obligations.

3. During the period provided herein for inspection and review of the Property, Purchaser and its agents
and consultants will have reasonable access to all agreements, documents, and other information
(financial or otherwise) relating to the Property, excluding appraisals, purchase offers or inquiries
regarding the Property from prospective purchasers, and any documentation, data information, or
materials subject to attorney-client or work product privilege or other privileges that may be asserted
under California law (collectively, “Confidential Materials’), and subject to the reasonable approval of
Hotel Operator, shall have the right to interview personnel working on the Property, whether engaged by
Seller, Hotel Operator or others (including, without limitation, the general manager and chief engineer of
the Hotel) regarding all matters relating to the management, use, operation, and physical and financial
condition of the Property. Seller shall also use commercially reasonable efforts to cause its agents and
representatives (including, without limitation, Hotel Operator,) to permit personnel interviews and to
make promptly available to Purchaser, its agents and representatives, all agreements, documents, and
other information (financial or otherwise) relating to the Property in the possession of such agents and
representatives, excluding any Confidential Materials.

4. Seller makes no representations or warranties as to the truth, accuracy or completeness of any materials,
data or other information supplied to Purchaser in connection with Purchaser’s inspection of the Property
(e.g., that such materials are complete, accurate, or the final version thereof, or that all such materials are
in Seller’s possession). It is the parties’ express understanding and agreement that such materials are
provided for Purchaser’s convenience in making its own examination and determination prior to the
Approval Date as to whether it wishes to purchase the Property, and, in doing so, Purchaser shall rely
exclusively on its own independent investigation and evaluation of every aspect of the Property and not on
any materials supplied by Seller. Purchaser expressly disclaims any intent to rely on any such materials
provided to it by Seller in connection with its inspection and agrees that it shall rely solely on its own
independently developed or verified information.

3.2. Title and Survey

1. Within five (5) Business Days after the Date of this Agreement, Purchaser shall order (i) a preliminary
title report on the Land, together with copies of all items shown as exceptions to title therein, prepared by
the Title Company (“Title Report”), and (ii) an ALTA survey of the Land (the “Survey”).
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2. Within seven (7) days after Purchaser receives the Title Report and the Survey, Purchaser shall notify
Seller in writing of any objections it may have to the Title Report or Survey. Any objections to the Title
Report or Survey of which Purchaser timely notifies Seller pursuant to this Agreement are hereinafter
referred to as “Title Objections.” Any matters as to which Purchaser has not delivered a Title Objection
in accordance with the preceding two sentences shall be deemed to be Purchaser’s acceptance of such
matter as shown on the Title Report or Survey, as applicable.

3. Within five (5) Business Days after receipt of Purchaser’s Title Objections (“Seller’s Title Response
Period”), Seller shall give Purchaser written notice (“Seller’s Title Notice’) of whether it shall attempt to
cure the Title Objections and which Title Objections it shall attempt to cure; provided that except as
expressly set forth below with respect to Mandatory Release Matters, Seller shall have no obligation to
cure or attempt to cure any of Purchaser’s Title Objections. If Seller fails to deliver a Seller’s Title Notice
within Seller’s Title Response Period, then Seller shall be deemed to have elected not to cure any Title
Objections other than Seller’s Monetary Liens (defined below). Purchaser’s sole recourse for any failure
of Seller to cure a Title Objection shall be (A) as to Title Objections which Seller has elected (or is deemed
to have elected) not to attempt to cure, to terminate this Agreement by giving written notice to Seller and
Escrow Agent within two (2) Business Days after the receipt of Seller’s Title Notice (or if Seller does not
give a Seller’s Title Notice, within two (2) Business Days after the last day Seller could have timely given
a Seller’s Title Notice), and (B) as to any Title Objections which Seller has stated in Seller’s Title Notice
that shall attempt to cure, but which are not in fact cured by Seller before Closing, to terminate this
Agreement by written notice to Seller on the date set for Closing. If Purchaser terminates this Agreement
pursuant to this Section 3.2.3, the Deposit shall be returned to Purchaser.

4. All matters shown in the Title Report which Seller fails to undertake an express obligation to cure as
provided above, shall be deemed to be approved by Purchaser as “Permitted Title Policy Exceptions.”
Notwithstanding anything in this Section 3.2 to the contrary, it is understood that Permitted Title Policy
Exceptions shall not include, and that Seller shall in any case remove from the Property prior to (and as a
condition of) Closing: (a) any and all deeds of trust, mortgages, mechanics’ liens, and other liens for
security purposes affecting the Property made or created by Seller or Hotel Operator (as agent for Seller)
(as opposed to any tenant under a lease or any other party other than Hotel Operator) during Seller’s period
of ownership (the “Ownership Period”) of the Property, and (b) any deeds of trust, mortgages,
mechanics’ liens, and other liens for security purposes affecting the Property, except for any liens arising
under any covenants, conditions, and restrictions or similar documents affecting the Property and liens
arising from the acts of Purchaser (collectively, “Mandatory Removal Items”).

5. If, after the expiration of the Due Diligence Period, any updates of the Title Report disclose any
additional exceptions to title first appearing of record after the expiration of the Approval Date and not
previously disclosed in the Title Report and/or shown on the Survey (“Additional Title Matters”), then
Purchaser shall have the right to make additional Title Objections within five (5) Business Days after
receipt of such updated Title Report. The absence of a timely notice by Purchaser of such additional Title
Objections shall be deemed to be Purchaser’s acceptance of such Additional Title Matters. If Purchaser
delivers such written notice to Seller on a timely basis, then within two (2) Business Days after receipt of
Purchaser’s additional Title Objections, Seller shall give Purchaser a Seller’s Title Notice stating whether
it intends to attempt to cure the additional Title Objections; provided that except as expressly set forth in
Section 3.2.4 with respect to Mandatory Release Matters, Seller shall have no obligation to cure or attempt
to cure Purchaser’s additional Title Objections, and Purchaser’s sole recourse shall be to terminate this
Agreement by giving written notice to Seller and Title Company within five (5) Business Days after the
receipt of such Seller’s Title Notice from Seller (or, if Seller does not give a Seller’s Title Notice, within
five (5) Business Days after the last day Seller could have timely given a Seller’s Title Notice). If Seller
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gives a Seller’s Title Notice that states that Seller intends to attempt to cure such additional Title
Objections, and if Seller fails to cure the same before Closing, then Purchaser shall have the right to
terminate this Agreement by written notice to Seller on the Date of Closing. If Purchaser terminates this
Agreement pursuant to this Section 3.2.5, the Deposit shall be returned to Purchaser.

3.3. Contracts

1. Within five (5) Business Days after the Date of this Agreement, Seller shall deliver and Purchaser shall
have the right to review (a) all of the leases and occupancy agreements entered into by Hotel Operator on
behalf of Seller which as of the Closing shall affect all or any portion of the Land or Improvements as set
forth on Exhibit D attached hereto (the “Leases”), and (b) all contracts, agreements, and equipment leases
entered into by Hotel Operator on behalf of Seller, excluding the Leases, relating to the management,
operation, or maintenance of the Hotel which as of the Closing shall affect all or any portion of the Land or
Improvements as set forth on Exhibit E attached hereto (collectively, the “Contracts”).

2. Prior to the Approval Date, Purchaser shall deliver a list of the Leases and the Contracts to Seller that
Purchaser expressly agrees to assume upon the Closing and which Leases and Contracts can be assumed
pursuant to their terms (respectively, the “Assumed Leases” and the “Assumed Contracts”). In the
event Purchaser fails to deliver to Seller Purchaser’s written election to assume one or more of the Leases
or Contracts pursuant to this Section 3.3, such failure shall be deemed to constitute Purchaser’s election to
assume all of the Leases and Contracts that can be assumed pursuant to their terms. Prior to the Closing,
Purchaser and Seller agree that, except for the Assumed Leases and Assumed Contracts, Seller shall be
responsible for terminating all Leases and Contracts and Seller shall pay all costs and penalties related to
such termination.

3.4. Permitted Encumbrances

If Purchaser delivers an Approval Notice pursuant to Section 3.5, then Purchaser shall be deemed to have
approved and to have agreed to purchase the Property subject to the following:

1. General and special real estate taxes and assessments, as listed by date of assessment in Exhibit
attached hereto and all matters of record or apparent from an inspection and survey;

2. All Assumed Contracts and Assumed Leases;

3. The lien of non-delinquent real and personal property taxes and assessments as described in the
proforma Title Policy approved by Purchaser;

4. Water rights and claims or title to water, whether or not shown by the public records;

5. Discrepancies, conflicts in boundary lines, shortages in area, encroachments, and any state of facts
which an inspection of the Property would disclose and which are not shown by the public records;

6. Rights of hotel guests who occupy the Hotel or any portion thereof as of the Date of Closing and guests
having reservations relating to periods subsequent to the Date of Closing.

7. Pursuant to the CITY Surplus Property Policy an Affordable Housing Covenant to be recorded at the
Closing;
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8. Governmental laws, codes, ordinances, and restrictions now or hereafter in effect so far as these affect
the Property or any part thereof, including, without limitation, zoning ordinances (and amendments and
additions relating thereto) and the Americans with Disabilities Act (“ADA”);

All of the foregoing are referred to herein collectively as the “Permitted Encumbrances.” Nothing
contained in this Section 3.4 is intended to limit the conditions precedent to Purchaser’s obligations
contained herein or Seller’s covenants and agreements contained herein or the representations and
warranties of Seller set forth in Section 6.1 below, or to preclude Purchaser from obtaining title
endorsements or extended coverage for any such Permitted Encumbrances or to diminish the rights of
Purchaser under the Title Policy (as hereinafter defined).

3.5. Purchaser’s Approval Right

1. Purchaser shall have forty-five (45) business days from the Date of this Agreement (the “Approval
Date”) to review all information relating to the Property and to conduct such inspections, tests, and
investigations regarding the Property, including, without limitation, engineering, environmental, and
ADA studies, as Purchaser may elect, at Purchaser’s sole cost and expense. If Purchaser is satisfied with
the results of its inspections and investigations and desires to proceed with the purchase of the Property,
then Purchaser shall deliver written notice to Seller (an “Approval Notice”) at any time on or before 5:00
pm Pacific time on the Approval Date, in which event Purchaser shall be deemed to have approved of the
Property and all matters pertaining thereto and to have elected to proceed with the purchase of the
Property as provided herein. If, for any reason, Purchaser fails to deliver an Approval Notice to Seller
prior to 5:00 pm Pacific time on the Approval Date, then Purchaser shall be deemed to have elected to
terminate this Agreement, in which case the Deposit (with all interest accrued thereon) shall be promptly
returned to Purchaser and this Agreement shall be null and void and of no further force and effect and
neither party shall have any further liability hereunder except as otherwise expressly provided herein.
Purchaser shall have the right to deliver, or to decline to deliver, an Approval Notice for any reason or no
reason at all in Purchaser’s sole and absolute discretion.

3.6. Confidentiality

1. Unless otherwise required to be disclosed under federal or state law or the Purchaser specifically and
expressly otherwise agrees in writing, all information regarding Purchaser (including, without limitation,
its identity, advisors, officers, partners, and directors) made available to Seller by Purchaser and not in the
public domain (“Purchaser’s Proprietary Information”) is confidential and shall not be disclosed to
any other person except Seller’s brokers, advisors, employees, officers, and directors, and then only upon
Seller making such person aware of these confidentiality restrictions and procuring such person’s
agreement to be bound thereby, and except as may be required to comply with any federal or state law,
regulation, court order, or subpoena.

2. Notwithstanding any other term of this Agreement, the provisions of this Section 3.6 shall survive
Closing or the termination of this Agreement.
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Section 4. Prior to Closing
4.1. Seller’s Covenants
Until Closing, Seller or Seller’s agent shall:

1. Cause the Property to be insured, in accordance with Seller’s past practices with respect to the Property,
against fire and other hazards covered by extended coverage endorsement and comprehensive public
liability insurance against claims for bodily injury, death, and property damage occurring in, on or about
the Property.

2. Not execute, or permit Hotel Operator to execute any new Leases or amend, terminate, or accept the
surrender of, or waive any of Seller’s or Hotel Operator’s rights under, any existing tenancies without the
prior consent of Purchaser, which consent shall not be unreasonably withheld, delayed, or conditioned;
provided, however, that following the Approval Date (if Purchaser has delivered the Approval Notice),
Purchaser may withhold its consent in its sole discretion. If Purchaser fails to respond to any request for
approval within five (5) business days after such request is made in writing, Purchaser shall be deemed to
have approved such request. With respect to any Leases in effect as of the Date of this Agreement, Seller
and/or Hotel Operator, as applicable, shall be responsible for the construction of all tenant fixtures or
improvements and payment of leasing and brokerage commissions payable by the landlord under such
Lease, and Purchaser shall be entitled to a credit at Closing for the cost and expense of completing such
fixtures and improvements (to the extent not completed prior to Closing) and for any commissions not
paid prior to Closing. With respect to any Leases executed after the Date of this Agreement pursuant to
the terms of this Section 4.1.2, in the event this Agreement is not terminated, Purchaser shall be
responsible for the construction of all tenant fixtures or improvements and payment of leasing and
brokerage commissions payable by the landlord under such Leases after the Date of Closing, and Seller
shall be entitled to a credit for any costs and expenditures in connection with tenant fixtures or
improvements constructed or commissions paid prior to Closing (provided, that Seller shall provide
appropriate documentation in support of such expenditures and payments).

3. To the extent within Seller’s control under the terms of the Hotel Management Agreement, cause Hotel
Operator to continue to make and accept Reservations for use of the Hotels rooms, banquet and restaurant
facilities, and meeting and convention facilities (and accept cancellations of such Reservations) in the
ordinary course of business and as permitted by the Hotel Management Agreement at Hotel Operator’s
customary rates and charges for the Hotel, and Purchaser agrees to honor and assume all Reservations
following Closing.

4. Not amend, modify, extend, terminate, or accept the surrender of, or waive any of Seller’s rights under
the Hotel Management Agreement, without the prior written consent of Purchaser, which consent may be
withheld in Purchaser’s sole discretion.

5. Subject to the rights of Hotel Operator under the Hotel Management Agreement, not create any liens,
encumbrances, security interests, or other charges against the Property, other than those which will be
discharged prior to Closing or which are permitted in accordance with the terms of this Agreement.

6. Not make any changes in the accounting methods employed by Seller in the financial statements
prepared by Seller (as opposed to Hotel Operator) with respect to the Property.

7. Not consent to any zoning changes, or sell, transfer, assign, dispose of, or consent to the utilization of
any development rights, including air rights, if any, or, subject to the rights of Hotel Operator under the
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Hotel Management Agreement, modify, amend, or consent to any modifications, amendments,
termination, lapse, or surrender of any license required for the operation of the Hotel, including any
certificate of occupancy or the Alcoholic Beverage License.

8. Without the prior written consent of Purchaser, not compromise or settle any tax protest proceeding for
the tax year in which the Closing occurs or any tax year subsequent thereto (i) with reference to (A) the
assessed valuation of the Hotel, or (B) taxes attributable to the ownership, management, operation, or
maintenance of the Hotel, or (ii) for which Purchaser is liable hereunder.

9. To the extent that Seller receives copies of any Contracts or Leases, or amendments thereof, entered
into by Hotel Operator on or after the Date of this Agreement, furnish Purchaser with a copy of any such
Hotel Operator Contract or Lease, or amendment thereof, entered into by Hotel Operator promptly after
receiving a copy of such Hotel Operator Contract or Lease from Hotel Operator.

10. Except in the case of emergencies (in which case Seller shall give prompt notice of such emergencies
to Purchaser), not consent to any matters requiring Seller’s consent pursuant to the Hotel Management
Agreement, without Purchaser’s prior written consent, which consent may not be unreasonably withheld,
delayed, or conditioned. Purchaser shall be deemed to have consented to any such matters if Purchaser
fails to disapprove any such matters within three (3) business days after notice thereof.

11. Abide by and satisfy all obligations of Seller under the Hotel Management Agreement.
Notwithstanding the foregoing, provided that Seller performs all routine day-to-day and periodic
maintenance of the Property required to be performed directly by Seller (as opposed to Hotel Operator,)
between the Approval Date and the Date of Closing under the terms of the Hotel Management Agreement,
then Seller shall have no liability to Purchaser under this Section 4.1.11 either prior to or after the Closing
for any matters related, directly or indirectly, to the physical condition of the Property or the Property’s
compliance (or lack thereof) with applicable governmental or quasi-governmental laws, rules, regulations,
statutes, or ordinances.

12. Maintain any portions of the Property being managed by Seller (as opposed to Hotel Operator, to the
extent such parties are obligated to maintain the Property under the Hotel Management Agreement, ) in a
manner consistent with Seller’s past practices. Notwithstanding the foregoing, provided that Seller
performs all routine day-to-day and periodic maintenance of the portions of the Property being managed
by Seller (as opposed to structural repairs or improvements of a capital nature) between the Approval Date
and the Date of Closing, then Seller shall have no liability to Purchaser under this Section 4.1.12 either
prior to or after the Closing for any matters related, directly or indirectly, to the physical condition of the
Property or the Property’s compliance (or lack thereof) with applicable governmental or
quasi-governmental laws, rules, regulations, statutes, or ordinances.

13. Not later than five (5) business days after the Date of this Agreement, provide to Purchaser a schedule,
certified by Seller, of any defaults of which Seller has knowledge (as defined in Section 6.1 below) by
Hotel Operator under the Hotel Management Agreement.

4.2. Alcoholic Beverage License!

Not later than seven (7) days after the Approval Date, Purchaser will file a complete application with the
ABC for the issuance of a temporary Alcoholic Beverage License in its own name or the name of its
designee sufficient to permit the continuation of the lawful service of alcoholic beverages at the Hotel

! NOTE: UNDER REVIEW BY LIQUOR COUNSEL
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from and after the Date of Closing. Purchaser acknowledges that the owner of the current Alcoholic
Beverage License for the Hotel is Hotel Operator. To the extent that any Alcoholic Beverage Licenses
lawfully may be transferred under applicable governmental laws, rules, and regulations, Hotel Operator
may arrange for the transfer of the existing Alcoholic Beverage License, provided that such transfer and
cooperation (i) shall be at no cost or expense to Seller, (ii) shall not expose Seller to any continuing
liability with respect to the operation of the Hotel or the sale of alcoholic beverages therefrom after the
Date of Closing, and (iii) shall not obligate Seller to postpone the Date of Closing except as otherwise
expressly provided in Section 2.3 hereof. If Hotel Operator is not operating the Hotel at the Date of
Closing Seller shall not be required to transfer to Purchaser any alcoholic beverage inventory which is
located at or held for use in the Hotel unless and until Purchaser has obtained a valid and effective
Alcoholic Beverage License entitling Purchaser to sell alcoholic beverages at the Hotel. At such time as
Hotel Operator is no longer operating the Hotel as a result of termination of the Hotel Operator Agreement
or otherwise, Purchaser and Hotel Operator shall provide for (a) the purchase by Purchaser of all opened
alcoholic beverage inventory for a fixed sum to be agreed on by Hotel Operator and Purchaser on a
mutually agreed to date (the “Opened Alcoholic Beverage Consideration”), such payment to be made
by Purchaser to Hotel Operator upon the transfer of such inventory to Purchaser, (b) the purchase by
Purchaser of all unopened alcoholic beverage inventory (including, without limitation, all unopened
alcoholic beverage inventory located in the guest room mini-bars) at Hotel Operator’s cost, such payment
to be added to and such payment to be made by Purchaser to Hotel Operator upon the transfer of such
inventory to Purchaser. Seller shall reasonably cooperate with Purchaser at no cost or expense to Seller
(both before and for a period of one (1) year after the Date of Closing) in any lawful manner reasonably
requested by Purchaser in connection with obtaining any and all regulatory approvals, whether temporary
or permanent, required by any public agencies administering laws, rules, or regulations regulating the sale
of alcoholic beverages and related permits. Notwithstanding anything to the contrary contained herein.
The provisions of this Section 4.2 shall survive Closing or the termination of this Agreement.

4.3. Hotel Management Agreement

1. Purchaser and Seller each acknowledge that prior to and as of the Date of this Agreement, the Hotel has
been managed and operated by Hotel Operator pursuant to the Hotel Operator Agreement.
Notwithstanding anything to the contrary contained in this Agreement, the obligations of Seller and
Purchaser hereunder are conditioned on the approval by Hotel Operator on or before the Date of Closing
of the sale of the Hotel and the assignment of the Hotel Management Agreement to Purchaser as
contemplated under the Hotel Management Agreement. Purchaser shall cooperate with Seller as
necessary to obtain such consent promptly after the Date of this Agreement, including, without limitation,
providing such financial statements and other information as may be reasonably requested by Hotel
Operator from time to time pursuant to the terms of the Hotel Management Agreement.

2. At the Closing, if Purchaser elects to assume the Hotel Management Agreement, then Seller shall assign
to Purchaser and Purchaser shall assume the obligations of Seller under the Hotel Management A greement
pursuant to an assignment and assumption agreement in the form of Exhibit F hereto (the “Assignment
and Assumption of Hotel Management Agreement”). Without limiting the generality of the foregoing,
Purchaser shall expressly assume the obligations of Seller to pay to Hotel Operator for all amounts arising
and due after the Date of Closing, in accordance with the terms of the Hotel Management Agreement.

3. Further, if Purchaser elects not to assume at Closing or subsequently elects to terminate the Hotel
Management Agreement, Purchaser expressly assumes the obligations of Seller to pay 50.0% of the
Termination Fee (as defined in the Hotel Management Agreement) to Hotel Operator, in accordance with
the terms of Section 11.9 of the Hotel Management Agreement, and Seller shall pay the other 50.0% of the
Termination Fee to Hotel Operator. From the Closing, a Hotel Management Holdback will be established
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for which $450,000 will remain in Escrow and be released to Seller upon the earlier of (i) Purchaser
entering into a new Hotel Management Agreement for a term of at least three years or (ii) six (6) months
from Closing. However, if before six (6) months from Closing, Purchaser terminates the Hotel
Management Agreement, the Hotel Management Holdback will be used to pay the Hotel Operator the
Termination Fee.

4.4. Historic Tax Credits

1. Seller shall reasonably cooperate with Purchaser at no third-party cost or expense to Seller in any lawful
manner reasonably requested by Purchaser in connection with obtaining historic tax credits for the
rehabilitation and preservation of the Hotel.

Section 5. City and Public Use

1. City Use. Seller and Purchaser hereby agree that for the period of time the Hotel is owned or under the
control of Purchaser or any assignee of Purchaser pursuant to Section 12.4 below, Seller shall have the
right to use the Hotel for meetings, seminars, conferences or receptions from time to time annually (based
on a Contract Year), subject to availability, for up to Thirty Thousand Dollars ($30,000.00) worth of
meeting time billed per year at the Hotel’s prevailing rates for meeting, audio visual equipment, overhead
projectors, flip chart, white boards and amplification (but excluding food and beverage and guest suite
use) (each, a “Seller Event”). The annual amount set forth in the foregoing sentence shall be adjusted
annually based on any annual percentage increase in the Bay Area CPI Index between the Bay Area CPI
Index announced for the month immediately preceding commencement of the Contract Year then ending
and the Bay Area CPI Index announced for the month preceding the last month of the current Contract
Year. Charges against each annual allocation shall accrue during the Contract Year in which such use
occurs; however, it is expressly understood and agreed that any unused portion of the annual allocation in
any Contract Year shall not carry forward to a subsequent Contract Year. Seller shall notify Purchaser no
less than thirty (30) days prior to the desired date of the Seller Event, and Purchaser shall use reasonable
efforts to accommodate Seller’s requested date and time; provided, however, that Purchaser may, in its
sole discretion either (i) re-schedule a Seller Event to another available date by providing notice to Seller
no less than fourteen (14) days prior to the scheduled date, or (i1)) move a Seller Event to another location
at the Hotel by providing notice to Seller no less than three (3) days prior to the desired date of the Seller
Event. Booking of such Seller Event is subject to availability in the sole discretion of Purchaser and
advance reservation. For purposes of this Agreement, “Bay Area CPI Index” shall mean the Consumer
Price Index (CMSA-San Francisco-Oakland-San Jose, 1982-84=100) calculated by the U.S. Department
of Labor, Bureau of Labor Statistics (or successor governmental authority responsible therefor).

2. Community/Non-Profit Use. Seller and Purchaser hereby agree that for the period of time the Hotel is
owned or under the control of Purchaser or any assignee of Purchaser pursuant to Section 12.4 below, in
addition to the other uses set forth in this Section, Purchaser shall provide community non-profit groups
and organizations acceptable to Purchaser with the use of meeting rooms in the Hotel free of the standard
meeting room charge, up to an aggregate of thirty (30) individual Community Meetings per Contract
Year. For purposes of this Section, a “Community Meeting” means a meeting of an individual non-profit
group on a single day (regardless of the length of time of such meeting). Booking of such Community
Meetings is subject to availability in the sole discretion of Purchaser and advance reservation, and shall be
held only during non-peak days and hours approved by Purchaser in its sole discretion; provided,
however, that Purchaser may, in its sole discretion either (i) re-schedule a Community Meeting to another
available date by providing notice to such community non-profit group or organization no less than
fourteen (14) days prior to the scheduled date, or (ii) move a Community Meeting to another location at
the Hotel by providing notice to such community non-profit group or organization no less than three (3)
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days prior to the desired date of the Community Meeting. Any unused allocation of Community Meetings
in any Contract Year shall not carry forward to any subsequent Contract Year.

3. The provisions of this Section 5 hereof shall survive the Closing.
Section 6. Representations and Warranties
6.1. By Seller

Seller represents and warrants to Purchaser that as of the date of this Agreement and as of the Date of
Closing:

1. Seller is a charter city, validly existing, and in good standing under the laws of the State of California,
has duly authorized the execution and performance of this Agreement, and such execution and
performance will not violate any material term of its certificate of incorporation or by-laws. Seller is duly
authorized to execute, deliver and perform this Agreement, and all agreements, instruments, and
documents herein provided to be executed by Seller will be duly executed by and binding on Seller as of
the Date of Closing.

2. Except as shown in Exhibit G, to the knowledge of Seller, Seller has not received written notice that
any actions, suits, or proceedings of any kind are pending or threatened against or affecting Seller or the
Property in any court of law or in equity or by any governmental department, commission, board, bureau,
agency, or other instrumentality which might affect the Property.

3. The execution, delivery, and performance of this Agreement does not and will not violate any
agreement or commitment to which Seller is a party or by which Seller is bound, or any law or court order,
or require any consent or approval of any person or party (or any such consent or approval has been
obtained). Seller has complied with all procedures of the City of San Jose (the “City”), satisfied all City
requirements and obtained all required approvals for the sale of the Property.

4. During the period of five (5) years prior to the date of this Agreement Seller has not received written
notice from any governmental authority having jurisdiction over the Property stating that the Property is in
violation of any applicable law, statute, ordinance, or regulation which has not been fully resolved as of
the date hereof.

5. Seller has not received a written notice from Hotel Operator alleging a default or failure of performance
by Seller under the terms of the Hotel Management Agreement.

6. Seller (as opposed to Hotel Operator as agent for Seller) has not entered into any service contracts in
connection with the ownership, operation, or management of the Property which remain in effect on the
Date of this Agreement except for the Hotel Management Agreement.

7. To Seller’s knowledge, Hotel Operator has not entered into any service contracts in connection with the
ownership, operation, or management of the Property which remain in effect on the Date of this
Agreement except for the Contracts.

8. All personnel employed at the Hotel are employees of Hotel Operator, and none of such personnel are
employees of Seller.

9. There are no pending protests, appeals, or other proceedings which have been initiated by Seller for the
reduction of Taxes (as hereinafter defined) assessed against the Property.
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10. Seller (as opposed to Hotel Operator as agent of Seller) has not entered into any agreements,
commitments, or understandings, written or oral, for the parking of cars of Hotel guests, invitees, or
employees at locations other than the Parking Garage, and, Seller (as opposed to Hotel Operator as agent
of Seller) has not entered into any agreements, commitments, or understandings, written or oral, limiting
the number of parking spaces available to Hotel guests, invitees, or employees in the Parking Garage.

11. To Seller’s knowledge, Hotel Operator has not entered into any agreements, commitments, or
understandings, written or oral, for the parking of cars of Hotel guests, invitees, or employees at locations
other than the Parking Garage, and, to Seller’s knowledge, Hotel Operator has not entered into any
agreements, commitments, or understandings, written or oral, limiting the number of parking spaces
available to Hotel guests, invitees, or employees in the Parking Garage.

12. Seller has delivered a true and complete copy of the Hotel Operator Agreement to Purchaser prior to
the Date of this Agreement.

13. Seller (as opposed to Hotel Operator as agent for Seller) does not provide or furnish to the guests or
employees of the Hotel any products which are used or consumed at the Property or any services
necessary to the operation of the Hotel.

14. To Seller’s knowledge, Hotel Operator does not provide or furnish to the guests or employees of the
Hotel any products which are used or consumed at the Property or any services necessary to the operation
of the Hotel, except as set forth on Exhibit H.

15. Yves Hansel, Nanci Klein and Loren Haley (the “Seller Knowledge Parties”) are the persons most
familiar with the day to day operations of the Hotel and the matters warranted by Seller under this
Section 6.1.

Whenever used in this Agreement, the phrases “to Seller’s knowledge,” “of which Seller has knowledge”
and similar verbiage shall be limited in meaning to the actual, (as distinguished from implied, imputed,
and constructive) knowledge of any of the Seller Knowledge Parties on the Effective Date, or as remade
on the Closing Date pursuant to the Closing Certificate, without inquiry or investigation, and without
attribution to the Seller Knowledge Parties of facts and matters otherwise within the personal knowledge
of any other officers or employees of Seller or third parties, including, without limitation, Hotel Operator.

Seller shall have no liability for inaccuracies in the representations and warranties set forth in this
Section 6.1 to the extent that, as of the Date of Closing, Purchaser has actual knowledge that a
representation or warranty is inaccurate and proceeds to close escrow notwithstanding such facts. Seller
shall be entitled to state in writing on the closing certificate to be delivered by Seller pursuant to
Section 10.2.1 below exceptions to the representations, warranties, and covenants set forth above. If any
such exceptions are noted on the closing certificate and if such exceptions are not reasonably acceptable to
Purchaser, a condition to Purchaser’s obligation to purchase the Property shall be deemed not satisfied and
Purchaser shall have the right either (i) to terminate this Agreement and to receive promptly the Deposit
(including interest accrued thereon), or (ii) to elect to close escrow notwithstanding such exceptions. In
either event, Seller shall have no further obligation or liability with respect to such exception except that if
Purchaser elects to terminate this Agreement as a result of such exception, then Seller shall be liable to
Purchaser (i) to the extent such inaccuracy in any representation or warranty constitutes or results from
Seller’s material breach or default under this Agreement, (ii) with respect to any representation or
warranty contained in Sections 6.1.1, 6.1.2, 6.1.4 or 6.1.5 above that was materially inaccurate on the Date
of this Agreement, and (iii) with respect to any representation or warranty contained in Sections 6.1.10,
6.1.11 or 6.1.15 above that was materially inaccurate on the Date of this Agreement, except to the extent
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that Seller notify Purchaser in writing or Purchaser otherwise obtains actual knowledge of such inaccuracy
on or before the Approval Date.

6.2. By Purchaser
Purchaser represents and warrants to Seller that:

1. Purchaser is a limited liability company, Purchaser is duly organized, validly existing, and in good
standing under the laws of the state of Purchaser’s formation and is, or will be on the Date of Closing,
authorized to do business in the State of California, has duly authorized the execution and performance of
this Agreement, and such execution and performance will not violate any material term of its certificate of
formation or operating agreement.

2. No petition in bankruptcy (voluntary or otherwise), assignment for the benefit of creditors, or petition
seeking reorganization or arrangement or other action under federal or state bankruptcy laws is pending
against or contemplated by Purchaser, its general partner(s), controlling shareholders, or controlling
members.

3. Purchaser expressly acknowledges that it has a sufficient opportunity under this Agreement to inspect
and investigate the Property, the Leases, the Contracts, and all other aspects of the Property and operations
thereon, and to determine whether the condition of the Property, including the condition of zoning,
permits and approvals and use, operation, and development potential of the Property, is satisfactory to
Purchaser. Purchaser further acknowledges that if Purchaser delivers the Approval Notice in accordance
with Section 3.5 above, then the Property will be conveyed in “as is” condition, without warranties or
representations of any kind, except for the express warranties and representations contained in this
Agreement and the covenants implied under law by delivery of a grant deed.

6.3. Mutual

1. Seller and Purchaser each represent to the other that it has had no dealings, negotiations, or
consultations with any broker, representative, employee, agent, or other intermediary in connection with
this Agreement or the sale of the Property. Seller and Purchaser agree that each will indemnify, defend,
and hold the other free and harmless from the claims of any broker(s), representative(s), employee(s),
agent(s), or other intermediary(ies) claiming to have represented Seller or Purchaser, as the case may be,
or otherwise claiming to be entitled to compensation in connection with this Agreement or in connection
with the sale of the Property on account of any alleged agreement or undertaking by Seller or Purchaser, as
the case may be. The provisions of this Section 6.3 shall survive Closing or the termination of this
Agreement.

Section 7. Costs, Adjustments and Apportionments
7.1. Purchaser’s Closing Costs

Purchaser will pay the following costs of Closing to the extent due and payable (regardless of whether the
transaction contemplated hereby closes or this Agreement is terminated pursuant to the terms hereof):

1. The fees and disbursements of its counsel, inspecting architects, engineers, and other consultants, if
any;

2. The transfer taxes assessed by County of Santa Clara with respect to the sale of the Property to
Purchaser;
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3. One-half of the escrow fees payable with respect to the sale of the Property pursuant to the escrow
established pursuant to this Agreement;

4. One-half of any sales or use taxes relating to the transfer of the Personal Property to Purchaser;
5. The cost of any update to the Survey obtained by Purchaser;

6. The cost of the premium differential for ALTA extended coverage title insurance and the cost of any
title endorsements requested by Purchaser;

7. Any recording fees; and

8. All other expense(s) incurred by Purchaser or its representative(s) in inspecting or evaluating the
Property or closing this transaction.

7.2. Seller’s Closing Costs
Seller will pay the following costs of Closing:
1. The fees and disbursements of Seller’s counsel,

2. One-half of the escrow fees payable with respect to the sale of the Property pursuant to the escrow
established under this Agreement;

3. The cost an owner’s CLTA title policy;

4. The transfer taxes assessed by the City of San Jose with respect to the sale of the Property to Purchaser;
and

5. One-half of any sales tax relating to the transfer of the Personal Property to Purchaser.
7.3. Other Closing Costs

Any other costs or charges of closing the purchase and sale of the Property not specifically mentioned in
this Agreement shall be allocated between Seller and Purchaser in accordance with applicable local
custom for similar transactions.

7.4. Apportionments

The following apportionments shall be made between Seller and Purchaser as of 11:59 P.M. local time, on
the day immediately preceding the Date of Closing (the “Apportionment Date”):

1. Tour agents’ and travel agents’ commissions.

2. Subject to Sections 4.3.2 and 4.3.3 above, amounts paid or payable under the Hotel Management
Agreement.

3. General real estate taxes, general and special assessments, water or sewer rates and charges (if not
metered), personal property taxes, taxes and assessments imposed against the Property or its owner
resulting from the operation of the Hotel and Parking Garage, or any other governmental tax or charge
levied or assessed against the Property (collectively, the “Taxes”), relating to the Property and payable
during the year in which Closing occurs. If the Closing shall occur before the actual Taxes payable during
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the year of Closing are known, the apportionment of Taxes shall be upon the basis of the latest available
tax rates and assessed value of the Property, and, if the Taxes for the year of Closing are thereafter
determined to be more or less than the Taxes for the preceding year (after any appeal of the assessed
valuation thereof is concluded), Seller and Purchaser promptly (but no later than the date that is thirty (30)
days from and after the date that the final invoices for taxes for the Property for the year in which the
Closing occurs are issued by the applicable taxing authority(ies), except in the case of an ongoing tax
protest) shall adjust the proration of such Taxes, and Seller or Purchaser, as the case may be, shall pay to
the other any amount required as a result of such adjustment. If Seller undertakes a tax protest with respect
to all or any portion of the Taxes for the year in which Closing occurs or any previous year, any refund
(less Seller’s reasonable out-of-pocket costs of obtaining such refund) relating to any previous year shall
be the property of Seller, and any refund (less Seller’s reasonable out-of-pocket costs of obtaining such
refund) relating to the year in which Closing occurs shall be prorated as of the Apportionment Date.
Further, if, following the Closing, any governmental authority conducts or proposes to conduct any audit
of Taxes imposed as a result of the operation of the Hotel and the Parking Garage prior to Closing, Seller,
at its own expense, shall reasonably cooperate with Purchaser in connection with such audit and for the
purpose of appropriately allocating the Hotel and the Parking Garage assessments for the periods before
and after Closing. The covenants of the preceding sentences shall survive the Closing. All Taxes assessed
after the Apportionment Date shall be paid by Purchaser to the extent attributable to the period after
Closing.

4. With respect to electricity, telephone, television, cable television, steam, gas, water, and sewer services
that are metered at the Hotel and other utilities (collectively, the “Ultilities”), Seller shall endeavor to have
the respective companies providing the Utilities read the meters for the Utilities on or immediately prior to
the Apportionment Date. Seller shall be responsible for all charges based on such final meter reading, and
Purchaser shall be responsible for all charges thereafter. If such readings are not obtainable less than
two (2) days prior to Closing, then, until such time as readings are obtained, charges for all Utilities for
which readings were not obtained shall be prorated as of the Apportionment Date based on the per diem
rate obtained by using the last period and bills for such Utilities that are available. Upon the taking of a
subsequent actual reading, such apportionment shall be adjusted to reflect the actual per diem rate for the
billing period in which the Date of Closing falls, and Seller or Purchaser, as the case may be, shall
promptly deliver to the other the amount determined to be due on such adjustment.

5. Room charges for the night commencing on the Apportionment Date and ending on the morning of the
Date of Closing shall be paid one-half (1/2) to Seller, and one-half (1/2) to Purchaser. Dinner and bar
charges for the evening of the Apportionment Date shall be the property of Seller. Breakfast and all other
charges for the morning of the Date of Closing shall be the property of Purchaser.

6. All security deposits actually held by Seller on the Date of Closing in accordance with the terms of any
Leases shall be credited to Purchaser.

7. All Reservation Deposits actually held by Seller (as opposed to Hotel Operator as agent for Seller), if
any, on the Date of Closing will be transferred to Purchaser.

8. Seller shall receive full reimbursement from Purchaser at Closing for each of the following items:
(a) prepaid fees or other charges for transferable licenses, permits, telephone equipment, telephone

rental, or other items, if any, to the extent the rights to such prepaid fees or other charges are assigned by
Seller to Purchaser at Closing; and

[ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. ]




(b) transferable deposits with companies providing Utilities, if any, to the extent the rights to such
transferable deposits are assigned by Seller to Purchaser at Closing.

9. To the extent not inconsistent with any of the foregoing, all other items of income and expense as are
customarily adjusted or prorated upon the sale and purchase of a hotel property similar to the Hotel shall
be adjusted and prorated between Seller and Purchaser accordingly.

Seller and Purchaser acknowledge that the apportionments in this Section 7.4 shall be prepared, to the
extent applicable, in accordance with the current edition of the Uniform System of Accounts for Hotels of
the Hotel Association of New York City, Inc., as adopted by the American Hotel Association of the United
States and Canada.

The provisions of this Section 7.4 shall survive the Closing and shall not merge with the Deed to be
delivered at Closing.

7.5. Food and Beverage Inventory

As part of the Purchase Price, Purchaser shall separately pay Seller at Closing the sum of (i) a fixed
amount to be agreed on by Seller and Purchaser on or before the Approval Date representing the value of
all opened food and beverage inventory (excluding alcoholic beverages) (the “Opened Food and
Non-Alcoholic Beverage Consideration™), plus (ii) the full amount of all unopened food and beverage
inventory, at Seller’s cost, located on or used in connection with the Property (including, without
limitation, all unopened food and beverage inventory located in the guest room mini-bars) as of the
Apportionment Date (excluding alcoholic beverages, which shall be purchased by Purchaser, at Seller’s
cost, only through and upon the Closing of any escrow established pursuant to Section 4.2 hereof for the
transfer of the existing Alcoholic Beverage License). During the night of the Apportionment Date, and
prior to the time scheduled for the commencement of Closing on the Date of Closing, representatives of
both Seller and Purchaser shall prepare an inventory of unopened food and beverage items, together with a
schedule identifying the unit cost of such unopened items, as actually paid by Seller as supported by the
Books for the Property. Purchaser shall purchase all opened food and beverage inventory by paying Seller
the Opened Food and Non-Alcoholic Beverage Consideration as provided above, and all unopened food
and beverage inventory by paying Seller an amount equal to Seller’s cost therefor, as shown on the
aforesaid inventory and schedule, such amounts to be added to and as part of the Purchase Price.
Notwithstanding anything to the contrary contained herein, in the event Seller and Purchaser fail to agree
on the amount of the Opened Food and Non-Alcoholic Beverage Consideration on or before the Approval
Date as contemplated herein, then Purchaser shall have the right to terminate this Agreement by written
notice to Seller given not later than the Approval Date. If either party elects to terminate this Agreement
pursuant to this Section 7.5, then the Deposit (including all interest accrued thereon) shall be promptly
returned to Purchaser and the parties shall have no further liability to each other under this Agreement
except as otherwise provided herein.

7.6. Accounts Receivable and Accounts Payable

1. As a part of the Purchase Price, (i) Purchaser shall separately pay Seller at Closing a sum equal to
(A) one hundred percent (100%) of all accounts receivable outstanding for thirty (30) days or less as of the
Date of Closing, plus (B) seventy percent (70%) of all accounts receivable outstanding for a period
between thirty-one (31) and sixty (60) days prior to the Date of Closing, including any accounts receivable
owing from any present guests of the Hotel incurred during that guest’s present stay (collectively, the
“Included Accounts Receivable”); and (ii) room charges for all guests of the Hotel for the night of the
Apportionment Date shall be apportioned between the parties in accordance with Section 7.4.5 above.
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Notwithstanding anything to the contrary contained in clause (i) above, collections on Included Accounts
Receivable shall be paid over to Seller to the extent Seller did not receive a credit for such sums at Closing
as and when they are actually received by Purchaser, it being understood that sums paid on any Included
Account Receivable shall be credited against the debt most recently accrued in or to such account. In
addition, if Included Accounts Receivable are not paid within forty-five (45) days following the Date of
Closing, then Purchaser shall have the right to deliver to Seller a statement, certified by Purchaser or Hotel
Operator to be true and correct, listing all such Included Accounts Receivable that have not been collected
(collectively, the “Uncollected Receivables’) and Seller shall, within ten (10) business days following
receipt of such statement, remit to Purchaser the full amount previously paid or credited at Closing to
Seller with respect to such Uncollected Receivables. If Purchaser shall thereafter receive any payments on
such Uncollected Receivables, Purchaser shall remit all sums so collected to Seller in the same manner as
provided above with respect to collections on Included Accounts Receivable.

2. Purchaser shall be credited, at Closing, for any accounts payable outstanding on the Date of Closing,
with respect to the operation of the Property prior to Closing, except those accounts payable that are
disputed by Seller. Seller shall identify all such disputed accounts payable as provided in Section 7.6.3
hereof and shall indemnify, defend, and hold Purchaser harmless against any liability arising out of any
accounts payable dispute(s) so identified by Seller. The accounts payable for which Purchaser is entitled
to a credit against the Purchase Price at Closing are hereinafter referred to as the “Assumed Accounts
Payable.” In consideration of the credit against the Purchase Price, Purchaser agrees to pay all Assumed
Accounts Payable as and when due and further agrees to indemnify, defend, and hold Seller harmless from
and against any cost or liability resulting from nonpayment or late payment of any of such Assumed
Accounts Payable as further provided in Section 10.3 hereof.

3. During the night of the Apportionment Date, and prior to the time scheduled for the commencement of
the Closing on the Date of Closing, Seller’s representatives shall prepare and deliver to Purchaser or its
representatives a schedule detailing all Assumed Accounts Payable incurred prior to the Apportionment
Date. Seller shall specifically identify in such schedule all disputed amounts payable for which Seller
shall retain responsibility following the closing as provided in Section 7.6.2 hereof.

The provisions of this Section 7.6 shall not merge with the Deed delivered hereunder but shall survive the
Closing.

7.7. House Banks

The sale of the Property does not include cash, checks and other funds, including till money, house banks,
and notes, securities, and other evidence of indebtedness held at the Hotel as of the Apportionment Date
(collectively, the “House Banks”), and the same shall be retained by or credited to Seller on the Date of
Closing, subject only to the apportionments as provided in Section 7.4 hereof.

7.8. Working Capital, Funds of Owner

1. Seller shall receive a credit at Closing for the aggregate amount of all funds of Seller held by Hotel
Operator or on deposit to the credit of Seller or Hotel Operator as Seller’s agent, with banking institutions
on the Date of Closing, including, without limitation, all funds advanced by Seller to Hotel Operator as
working capital for the Hotel, and specifically including any funds in the FF&E Account maintained under
the Hotel Management Agreement.

2. The provisions of this Section 7.8 shall not merge with the Deed delivered hereunder but shall survive
the Closing.
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7.9. Reservation Deposits

1. Seller shall receive a credit at Closing for the aggregate amount of any Reservation Deposits held by
Hotel Operator on the Date of Closing and actually forfeited or deemed forfeited by the parties making
such Reservation Deposits, to the extent the same are attributable to reservations and bookings for the
Hotel through and including the night commencing on the Apportionment Date. The foregoing
notwithstanding, forfeited Reservation Deposits attributable to booking for the night commencing on the
Apportionment Date shall be paid fifty percent (50%) to Seller and fifty percent (50%) to Purchaser.

2. The provisions of this Section 7.9 shall not merge with the Deed delivered hereunder but shall survive
the Closing.

7.10. Safe and Baggage

1. On the Date of Closing, Seller shall cause the delivery to Purchaser of all of Seller’s keys and
combinations, if any, to the safe in the Hotel. On the Date of Closing, Seller shall give written notices to
those persons who have deposited items in the safe, advising them of the sale of the Hotel to Purchaser and
requesting the removal or verification of their contents in the safe. All such removals or verifications on
the Date of Closing shall be under the supervision of Seller’s and Purchaser’s respective representatives.
All contents that are to remain in the safe shall be recorded (the “Inventoried Safe Deposit Box™). Items
belonging to guests who have not responded to such written notice by so removing and verifying their safe
contents by the end of the Date of Closing shall be recorded in the presence of the respective
representatives (the “Non-Inventoried Safe Deposit Boxes”). Purchaser shall be responsible for, and
shall indemnify Seller from and against any losses incurred with respect to, any theft, loss or damage to the
contents of an Inventoried Safe Deposit Box, and any losses incurred with respect to, any theft, loss or
damage to the contents of a Non-Inventoried Safe Deposit Box, except to the extent a claim has been made
prior to Closing. Seller shall be responsible for, and shall indemnify Purchaser from and against any
losses incurred with respect to, any theft, loss or damage to the contents of a Non-Inventoried Safe Deposit
Box for which a claim has been made prior to Closing. The indemnification obligations under this Section
7.10.1 shall apply only to the extent such losses are not recovered by the applicable indemnitee through
insurance.

2. On the Date of Closing, representatives of Purchaser and Seller shall take an inventory of all baggage,
valises, and trunks checked or left in the care of Seller. From and after the Date of Closing, Purchaser
shall be responsible for all baggage listed in said inventory, and Purchaser hereby agrees to indemnify,
defend, and hold Seller harmless from and against any liability therefor arising after Closing. Seller
agrees to indemnify, defend and hold Purchaser harmless from and against liability arising with respect to
the baggage, valises and trunks prior to Closing. At Closing, Seller shall deliver to Purchaser, to the
extent the same are in the possession of Seller (as opposed to Hotel Operator), all Books as to the baggage,
valises, and trunks at the Hotel, and the keys to the safe of the Hotel and the trunks, lockers, and storage
rooms.

3. The provisions of this Section 7.10 shall not merge with the Deed delivered hereunder but shall survive
the Closing.

7.11. Property Not Included In Sale

1. Tax deposits, utility deposits, and other deposits, except for transferable utility deposits which are to be
apportioned as herein provided, shall not be included in the Property to be sold hereunder.
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2. Seller shall retain the right to collect accounts receivable other than Included Accounts Receivable,
provided that if any of the same are collected by Purchaser within 90 days of the Closing Date, Purchaser
shall first pay any accounts receivable from such party due following the date of Closing with any
remainder promptly being paid over to Seller.

3. The provisions of this Section 7.11 shall not merge with the Deed delivered hereunder but shall survive
the Closing.

4. Art work specified in Exhibit I.
7.12. Benefit and Liability

The purpose and intent of the provisions as to prorations, adjustments, and apportionments set forth in this
Section 7 and elsewhere in this Agreement are that Seller shall bear all expenses of ownership and
operation of the Property and, subject to Section 7.4.5 above, shall receive all income therefrom accruing
through the Apportionment Date, and Purchaser shall bear all such expenses and, subject to Section 7.4.5
hereof, receive all such income accruing thereafter. If the computation of the apportionments and
adjustments described in this Section 7 shows that a net amount is owed by Seller to Purchaser, such
amount shall be credited against the Purchase Price as set forth in Section 2.2.2 hereof. If such
computation shows that a net amount is owed by Purchaser to Seller, such amount shall be paid by wire
transfer to Seller by Purchaser on the Date of Closing in addition to the payment of the cash portion of the
Purchase Price to be made by Purchaser under Section 2.2.2 hereof. The foregoing computations shall be
subject to further adjustment as provided in Section 10.8 hereof. The provisions of this Section 7.12 shall
not merge with the Deed delivered hereunder but shall survive the Closing.

7.13. Adjustments
All costs and prorations under this Section 7 shall be subject to adjustment pursuant to Section 10.8 below.
Section 8. Damage, Destruction or Condemnation
8.1. Material Event

If, prior to Closing, five percent (5%) or more of the guest rooms, or [ 1 (__ )] or more of the
parking spaces in the Parking Garage are damaged or destroyed or taken under power of eminent domain,
or Seller has received written notice from a governmental authority that such property will be taken under
power or eminent domain, or any portion of the Property is damaged such that the cost of repairing or
correcting such damage equals or exceeds one percent (1%) of the Purchase Price, Purchaser may elect to
terminate this Agreement by giving written notice of its election to Seller within ten (10) business days
after receiving notice of such destruction or taking. If Purchaser does not give such written notice within
such ten (10) business day period, the Closing shall occur on the Date of Closing and at the Purchase Price
provided for in Section 2 hereof, provided that there shall be a credit against the Purchase Price due
hereunder equal to the amount of any physical damage insurance proceeds or condemnation awards
collected by Seller or Hotel Operator as a result of any such damage or condemnation, up to the amount of
the Purchase Price (excluding the amounts payable under Sections 4.2, 7.5, and 7.6 above), plus the
amount of any deductible under Seller’s and/or Hotel Operator’s insurance policy covering such loss, plus
an amount equal to any uninsured loss, including the amount of any self-insured retention, less any sums
expended by Seller toward the restoration or repair of the Property. If the proceeds or awards have not
been collected as of the Date of Closing, then Seller shall assign and, if applicable, shall cause Hotel
Operator to assign such proceeds or awards to Purchaser, with a credit for any deductible and the amount
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of any uninsured loss, plus an amount equal to any uninsured loss, including the amount of any
self-insured retention, except to the extent needed to reimburse Seller for sums expended by Seller to
repair or restore the Property. Purchaser shall additionally be entitled to receive the proceeds of any
business interruption insurance payable as a result of such damage or condemnation, but only to the extent
such proceeds are attributable to the period from and after the Date of Closing.

8.2. Immaterial Event

If, prior to Closing, less than five percent (5%) of the guest rooms, or less than [ 1 ()] of the
parking spaces in the Parking Garage are damaged or destroyed or taken under power of eminent domain,
or Seller receives written notice from a governmental authority that such property will be taken under
power of eminent domain, or any portion of the Property is damaged such that the cost of repairing or
correcting such damage is less than one percent (1%) of the Purchase Price, then Purchaser shall close this
transaction on the Date of Closing and at the Purchase Price agreed on in Section 2 hereof, provided that
there shall be a credit against the Purchase Price due hereunder equal to the amount of any physical
damage insurance proceeds or condemnation awards collected by Seller as a result of any such damage or
condemnation, up to the amount of the Purchase Price (excluding the amounts payable under Sections 7.5
and 7.6 above), plus the amount of any deductible under Seller’s insurance policy covering such loss and
the amount of any uninsured loss, less any sums expended by Seller toward the restoration or repair of the
Property. If the proceeds or awards have not been collected as of the Date of Closing, then such proceeds
or awards shall be assigned to Purchaser, with a credit for any deductible and the amount of any uninsured
loss, except to the extent needed to reimburse Seller for sums expended to repair or restore the Property.
Purchaser shall additionally be entitled to receive the proceeds of any business interruption insurance
payable as a result of such damage or condemnation, but only to the extent such proceeds are attributable
to the period from and after the Date of Closing.

8.3. Termination and Return of Deposit

If either party elects to terminate this Agreement pursuant to this Section 8, Seller shall promptly direct the
Title Company to return the Deposit (including all interest accrued thereon) to Purchaser, and thereafter,
neither Seller nor Purchaser shall have any obligation or liability hereunder except as otherwise provided
herein, and Purchaser shall have no interest in the Property.

Section 9. Notices

Any notice required or permitted to be given hereunder shall be deemed to be given when hand delivered
or sent by facsimile, e-mail or by overnight express service, in either case addressed to the parties at their
respective addresses referenced below:

If to Seller: David Sykes
City Manager
200 Santa Clara Street, 17" Floor
San Jose, CA 95113
Fax: 408 292-6179
Email:
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With a copy to: City Attorney
200 E. Santa Clara Street, 16™ Floor
San Jose, CA 95113
Fax: 408 998-3131
Email:

If to Purchaser: JMA Ventures, LLC
Attention: Todd Chapman / Kevin Morgan
460 Bush Street
San Francisco, CA 94108
Email

With a copy to: c/o UBS Realty Investors LLC
455 Market Street, Suite 1000
San Francisco, California 94105
Attention: Rod Chu
Telecopy: (415) 538-8141
Email: Rodney.chu@ubs.com

With a copy to: UBS Realty Investors LLC
Ten State House Square — 15th Floor
Hartford, Connecticut 06103
Attention: General Counsel
Telecopy: (860) 816 9004
Email: steven.kapiloff@ubs.com

With a copy to: Shartsis Friese LLP
One Maritime Plaza, 18th Floor
San Francisco, CA 94111
Attention: Peter Aitelli
Facsimile: (415) 421-2922
Email: paitelli@sflaw.com

or in each case to such other address as either party may from time to time designate by giving notice in
writing to the other party. All notices sent by facsimile or e-mail shall additionally be hand-delivered or
sent by overnight express service within one (1) business day after the sending of the facsimile
transmission or e-mail, as applicable. All notices delivered in the manner provided herein shall be deemed
given upon actual receipt (or attempted delivery if delivery is refused).

Section 10. Closing and Escrow
10.1. Escrow Instructions

Upon execution of this Agreement, Seller shall deliver an executed counterpart of this Agreement to the
Title Company to serve as the instructions to Title Company as the escrow holder for consummation of the
transaction contemplated herein.  Seller and Purchaser agree to execute such additional and
supplementary escrow instructions as may be appropriate to enable Title Company to comply with the
terms of this Agreement or as may be required to establish and accomplish closing of any escrow required
to be established for the transfer of the current Alcoholic Beverage License(s) and/or alcoholic beverage
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inventory for the Hotel. However, if there is any conflict between the provisions of this Agreement and
any such additional or supplementary escrow instructions, the terms of this Agreement shall prevail.

10.2. Seller’s Deliveries

Seller shall deliver either at the Closing or by making available at the Property, as appropriate, the
following original documents, each executed and, if required, acknowledged:

1. A grant deed from Seller in the form attached hereto as Exhibit J.

2. An Affordable Housing Covenant in the form set forth in Exhibit K which provides for development of
the affordable housing units in certain circumstances set forth in the Covenant.

3. A bill of sale executed by Seller in the form attached hereto as Exhibit L conveying the Personal
Property and all Intellectual Property.

4. If Purchaser elects to assume the Hotel Management Agreement, (i) the Assignment and Assumption
of Hotel Management Agreement in the form attached hereto as Exhibit F, and (i1) an estoppel certificate,
duly executed by the Hotel Operator in the form attached hereto as Exhibit M.

5. Originals of all Leases which are in effect as of Closing, a current listing of any tenant security deposits
and prepaid rents held by Seller with respect to the Property, and an assignment of all Leases, security
deposits and prepaid rents by way of an assignment and assumption agreement executed by Seller in the
form attached hereto as Exhibit N.

6. An assignment of all transferable warranties and guarantees then in effect, if any, with respect to the
Improvements or any repairs or renovations to such Improvements and Personal Property being conveyed
hereunder, which assignment shall be executed by Seller in the form attached hereto as Exhibit O,
without representation by Seller as to assignability or other matters.

7. An affidavit from Seller pursuant to the Foreign Investment in Real Property Tax Act in the form
attached hereto as Exhibit P and a California [Form 590] Certificate.

8. A closing certification from Seller with respect to representations, warranties, and covenants in the
form of Exhibit Q.

9. An incumbency certificate from Seller in the form of Exhibit R.

10. All keys and/or combinations, if any, in Seller’s possession to all rooms, offices, and other portions of
the Hotel.

11. If Purchaser elects to assume the existing Collective Bargaining Agreement between Dolce Hayes
Mansion and Unite Here, Local 19, dated as of October 2014 (the “Union Agreement”), (i) an assignment
of the Union Agreement to Purchaser by way of an assignment and assumption agreement executed by
Seller in the form attached hereto as Exhibit S, and (i1) an estoppel certificate, duly executed by the Union
in the form attached hereto as Exhibit T.

12. A digital copy of the Books.

13. An Agreement for Edenvale Park Parking Facilities Operation and Management between the City of
San Jose and 200 Edenvale Avenue Hotel Associates LLC in the form attached hereto as Exhibit U (the
“Park Agreement”).
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10.3. Purchaser’s Deliveries

At Closing, Purchaser shall: (a) pay Seller the Purchase Price subject to the apportionments as provided in
Section 7 hereof; (b) execute and deliver counterparts of the agreements referred to in Sections 10.2.4,
10.2.5 and 10.2.15 hereof; (c) execute and deliver a certificate with respect to representations and
warranties in the form of Exhibit V; (d) deliver to Seller corporate, partnership or trust resolutions,
incumbency certificates, evidence of due incorporation or formation and good standing, and other
evidence reasonably satisfactory to the Title Company of Purchaser’s authority to lawfully and validly
enter into and perform all of Purchaser’s obligations under this Agreement; and (e) execute and deliver all
documents required in contemplation of Closing and/or as required by Escrow.

10.4. Possession
Purchaser shall be entitled to possession of the Property upon conclusion of the Closing.
10.5. Insurance

Seller shall have no obligation to insure the Property or cause the Property to be insured after the Date of
Closing, and Purchaser shall be responsible for causing the Property to be insured thereafter.

10.6. Utility Services and Deposits

Seller shall be entitled to the return of any deposit(s) posted by it with any utility company not assigned to
Purchaser pursuant to Section 7.4.4 hereof, and Purchaser shall notify each utility company serving the
Property to terminate Seller’s account, effective at 12:01 A.M. on the Date of Closing.

10.7. Notice Letters

Subsequent to Closing, Seller shall provide to Purchaser or send directly to tenants under the Assumed
Leases copies of letters in the form attached hereto as Exhibit W, advising the tenants that (i) Purchaser
has purchased the Property, (i1) the security deposit, if any, has been delivered to Purchaser in connection
with such sale, (iii) Seller is relieved of any and all liability for any such security deposit, and (iv) that
each tenant from and after the date of the closing shall pay its rent to Purchaser.

10.8. Post-Closing Adjustments

Concurrently with the Closing, representatives of Seller and Purchaser shall cause a preliminary closing
statement to be prepared reflecting their respective closing costs, the apportionments, the payment of the
Purchase Price, and all other terms of this Agreement affecting or relating to the amount of and
adjustments to the consideration to be paid for the Property. In the event either Purchaser or Seller
become aware of any item in the closing statement which requires adjustment as a result of new
information or the ascertainment of actual amounts for items which are the subject of estimates at Closing,
it shall promptly advise the other in writing and provide such supporting documentation as shall
reasonably be required. Upon the ninetieth (90th) day following the Date of Closing, or earlier upon
mutual agreement of the parties, Purchaser or Seller, as the case may be, shall make such additional
payment or refund as shall be required by the aggregate of any such post-Closing adjustments, including,
without limitation, the adjustments resulting from collection of Accounts Receivable as provided in
Section 7.6.1 hereof, and a final closing statement shall be prepared to reflect such revisions, subject only
to subsequent adjustments provided for in Sections 7.4.3 and 7.6.1 hereof. This provision shall not merge
with the Deed delivered hereunder but shall survive Closing.
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Section 11. Default; Failure of Condition
11.1. Purchaser’s Default

IN THE EVENT THAT PURCHASER FAILS TO COMPLETE THE PURCHASE OF THE
PROPERTY FOR ANY REASON OTHER THAN (A) A DEFAULT BY SELLER AND THE
EXPIRATION OF THE CURE PERIOD, IF ANY, PROVIDED UNDER SECTION 12.6 HEREOF,
(B) THE EXISTENCE OF A PENDING DEFAULT (AS DEFINED AND CONTEMPLATED IN
SECTION 12.6 HEREOF), (C) THE FAILURE OF ANY CONDITION TO PURCHASER’S
OBLIGATION TO CLOSE THIS TRANSACTION WHICH IS EXPRESSLY SET FORTH HEREIN,
(D) THE TERMINATION OR DEEMED TERMINATION OF THIS AGREEMENT BY PURCHASER
PURSUANT TO A TERMINATION RIGHT EXPRESSLY SET FORTH HEREIN OR OTHERWISE
PROVIDED BY LAW OR FAILURE OF PURCHASER TO DELIVER AN APPROVAL NOTICE AS
AND WHEN REQUIRED UNDER SECTION 3.5 ABOVE, SELLER SHALL HAVE THE RIGHT TO
TERMINATE THIS AGREEMENT AND IN SUCH EVENT THE DEPOSIT (TOGETHER WITH ALL
INTEREST ACCRUED THEREON) SHALL BE DELIVERED TO SELLER BY TITLE COMPANY
UPON WRITTEN DEMAND, AND THE DEPOSIT (TOGETHER WITH ALL INTEREST ACCRUED
THEREON) SHALL BE RETAINED BY SELLER AS LIQUIDATED DAMAGES WITH RESPECT
TO SUCH DEFAULT. THEREAFTER, BOTH PARTIES SHALL BE RELIEVED OF AND
RELEASED FROM ANY FURTHER LIABILITY HEREUNDER, EXCEPT FOR THE
INDEMNIFICATION OBLIGATIONS EXPRESSLY SET FORTH IN ANY SECTION OF THIS
AGREEMENT, WHICH OBLIGATIONS SHALL BE PERFORMABLE AND OWING IN ADDITION
TO ANY SUMS RETAINED HEREUNDER BY SELLER AS LIQUIDATED DAMAGES. SELLER
AND PURCHASER AGREE THAT IT WOULD BE EXTREMELY DIFFICULT AND
IMPRACTICABLE TO FIX ACTUAL DAMAGES TO SELLER AS A RESULT OF A DEFAULT BY
PURCHASER AND THAT THEY HAVE AGREED THE DEPOSIT IS A FAIR AND REASONABLE
AMOUNT TO BE RETAINED BY SELLER AS AGREED AND LIQUIDATED DAMAGES IN
LIGHT OF SELLER’S REMOVAL OF THE PROPERTY FROM THE MARKET AND THE COSTS
INCURRED BY SELLER AND THAT RETENTION OF THE DEPOSIT (TOGETHER WITH ALL
INTEREST ACCRUED THEREON) BY SELLER SHALL NOT CONSTITUTE A PENALTY OR
FORFEITURE.

Purchaser’s Initials:
Seller’s Initials:
11.2. Seller’s Default

IF SELLER REFUSES OR FAILS TO CONVEY THE PROPERTY AS HEREIN PROVIDED FOR
ANY REASON OTHER THAN (A) A DEFAULT BY PURCHASER AND THE EXPIRATION OF
THE CURE PERIOD, IF ANY, PROVIDED UNDER SECTION 12.6, (B) THE EXISTENCE OF A
PENDING DEFAULT, OR (C) THE FAILURE OF A CONDITION TO SELLER’S OBLIGATION TO
CLOSE THIS TRANSACTION WHICH IS EXPRESSLY SET FORTH HEREIN, PURCHASER
SHALL ELECT AS ITS SOLE REMEDY HEREUNDER EITHER (I) TO TERMINATE THIS
AGREEMENT AND RECOVER THE DEPOSIT PLUS ANY ACTUAL COSTS INCURRED IN
CONNECTION WITH THE TRANSACTION NOT TO EXCEED THE AMOUNT OF
$ , OR (II) TO PURSUE SPECIFIC PERFORMANCE BY SELLER OF THE
TERMS OF THIS AGREEMENT.

Purchaser’s Initials:
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Seller’s Initials:
11.3. Failure of Condition

If prior to Closing Seller discloses to Purchaser or Purchaser discovers that: (i) title to the Property is
subject to defects, limitations, or encumbrances other than Permitted Title Policy Exceptions or Title
Company is otherwise unwilling to issue the Title Policy to Purchaser in the form contemplated under
Section 11.4.2 below, or (i) any representation or warranty of Seller contained in this Agreement is or, as
of the Date of Closing, will be untrue, or (iii) Seller has failed to perform an obligation, covenant, or
agreement of Seller under this Agreement, or (iv) the conditions set forth in Section 11.4 below will not be
satisfied as of the Date of Closing, then Purchaser shall promptly give Seller written notice of its objection
thereto. In such event, without limiting Seller’s rights under the final unnumbered paragraph of
Section 6.1 hereof, Seller shall act in good faith and use commercially reasonable efforts and shall
cooperate with Purchaser to cure such objection, provided that Purchaser may not object to the state of title
of the Property on the basis of a Permitted Title Policy Exception [or the Affordable Housing Covenant].
The parties acknowledge and agree that Seller shall have no obligation to cure any objection, except to the
extent such objectionable condition constitutes or results from a breach or default by Seller hereunder. If
Purchaser fails to waive the objection within ten (10) days after notice from Seller that Seller will not cure
the objection, this Agreement will terminate automatically, neither party shall have any liability to the
other except as otherwise provided herein (and except that Seller shall not be relieved of liability to the
extent the objection constitutes or results from a breach or default by Seller hereunder), and Seller shall
promptly direct Title Company to return the Deposit (together with all interest accrued thereon) to
Purchaser. However, if Purchaser is in default under this Agreement on or before the date of the
termination thereof and if all applicable cure periods provided herein, if any, have expired, then Title
Company shall immediately deliver the Deposit (together with all interest accrued thereon) to Seller in
accordance with Section 11.1 hereof. It is understood that, subject to Seller’s right of cure set forth above,
in the event that Closing fails to occur by reason of the failure of any condition to Purchaser’s obligation
hereunder or for any other reason other than Purchaser’s sole default hereunder, Purchaser shall be entitled
to terminate this Agreement and to receive promptly a refund of the Deposit (including interest accrued
thereon).

11.4. Conditions Precedent To Closing

1. Seller’s Conditions. Without limiting any conditions precedent set forth in other provisions of this
Agreement, each of the following shall be a condition precedent to Seller’s obligations to sell the Property,
which may be waived only by a written waiver signed by Seller and delivered to Purchaser:

(a) On the Date of Closing, Purchaser shall not be in material default in the performance of any
covenant or agreement in any material respect to be performed by Purchaser under this Agreement.

(b) On the Date of Closing, the representations and warranties of Purchaser set forth in Section 6.2
hereof shall be true and correct in all material respects as if made on and as of the Date of Closing.

(c) Approval by Hotel Operator of the sale of the Hotel and the assignment of the Hotel Operator
Agreement to Purchaser.

(d) Delivery by Purchaser into Escrow of all items described in Section 10.3.
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2. Purchaser’s Conditions. Without limiting any conditions precedent set forth in other provisions of this
Agreement, each of the following shall be a condition precedent to Purchaser’s obligations to purchase the
Property, which may be waived only by a written waiver signed by Purchaser and delivered to Seller:

(a) On the Date of Closing, Title Company shall be irrevocably committed to issue to Purchaser an
ALTA owner’s policy or binder (at Purchaser’s option) with extended coverage (the “Title Policy”) in the
amount of the Purchase Price, subject to only the Permitted Title Policy Exceptions. The Title Policy shall
be in form and substance reasonably satisfactory to Purchaser, shall show fee title vested in Purchaser or
its designee subject only to the Permitted Title Policy Exceptions, and shall contain such endorsements
and coverages as Purchaser may reasonably request and Title Company shall agree to issue, with such
agreement memorialized in writing, on or before the Approval Date. It is understood that this condition
shall be deemed satisfied if the Title Policy cannot be issued solely by reason of Purchaser’s failure to act
with reasonable diligence in requesting and arranging for endorsements and coverages and in providing
documents and information reasonably required by Title Company in connection with the issuance of the
Title Policy.

(b) On the Date of Closing, Seller shall not be in material default in the performance of any
covenant or agreement in any material respect to be performed by Seller under this Agreement.

(c) On the Date of Closing, the representations and warranties of Seller set forth in Section 6.1
hereof shall be true and correct in all material respects as if made on and as of the Date of Closing.

(d) On the Date of Closing, no judicial or administrative suit, action, investigation, inquiry, or
other proceeding by any party shall have been instituted against Seller which affects the Property or
Seller’s ability to convey the Property to Purchaser hereunder.

(e) Hotel Operator shall have approved the sale of the Hotel and the assignment of the Hotel
Management Agreement, the Contracts and the Leases to Purchaser; the ABC shall have issued a
temporary Alcoholic Beverage License to Purchaser or its designee or approved the transfer to Purchaser
of the existing Alcoholic Beverage License for the Hotel; and all appropriate governmental authorities
shall have approved the transfer to Purchaser or its designee of all governmental permits, approvals, or
licenses required for the operation of the Hotel and the Property in the manner it is currently operated, or
shall have granted Purchaser or its designee new permits, approvals, and licenses allowing such operation
to continue.

(f) Seller shall have delivered to Purchaser a schedule of Included Accounts Receivable, certified
by Seller or Hotel Operator to be true and complete as of the Date of Closing. Such schedule shall list each
account debtor and refer to specific invoice numbers, if any.

(g) On the Date of Closing, there shall have been no actual, threatened, or imminent change in the
present zoning of the Hotel or any part thereof which would adversely affect the operation or value of the
Property as currently being operated. On the Date of Closing, no restrictions, limitations, or regulations
shall have been issued, proposed, under consideration, or likely to be proposed by any governmental
authorities having or asserting jurisdiction over the Property or the ownership interest thereof or the
existing or future uses of the Property or any portion thereof which would materially affect the operation
of the Property as currently being operated.

(h) Purchaser shall have received the result of a recent search, by a person satisfactory to
Purchaser, of the Uniform Commercial Code judgment and tax lien filings which may have been filed
with respect to any of the Personal Property of Seller, and such search shall not disclose the existence of
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any liens encumbering such Personal Property except for Approved Title Policy Exceptions and liens
which are to be discharged by Seller under the terms of this Agreement or which Seller otherwise agrees to
discharge at or prior to Closing.

(1) If Purchaser does not elect to assume the Union Agreement, Purchaser and the Union shall have
executed a union agreement.

(j) Seller shall have caused Authority to convey the Property to Seller.
(k) Delivery by Seller into Escrow all items required under Section 10.2.

3. Hart-Scott-Rodino Compliance. It shall be a condition precedent to the obligations of each party to this
Agreement that at the time of the Closing:

(a) If required by applicable law, Purchaser and Seller shall have each made the filing or filings
required by the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended (the
“Hart-Scott-Rodino Act”);

(b) All applicable time periods (subject to reductions pursuant to governmental waivers) under the
Hart-Scott-Rodino Act shall have expired; and

(c) No action, suit, or proceeding shall have been instituted and remain pending before a court or
other governmental agency or public authority to restrain, prohibit, or otherwise challenge the transactions
contemplated by this Agreement, nor shall any governmental agency or public authority have notified any
party hereto that the consummation of such transactions would or might violate any laws.

(d) To the extent required by applicable law, each party to this Agreement shall use its best efforts
to comply promptly with all requirements of the Hart-Scott-Rodino Act applicable to the transactions
contemplated by this Agreement.

Section 12. Miscellaneous
12.1. Entire Agreement

This Agreement, together with the Exhibits attached hereto, all of which are incorporated herein by
reference, is the entire Agreement between the parties with respect to the subject matter hereof, and no
alteration, modification or interpretation hereof shall be binding unless in writing and signed by both
parties.

12.2. Severability

If any provision of this Agreement or application to any party or circumstances shall be determined by any
court of competent jurisdiction to be invalid and unenforceable to any extent, the remainder of this
Agreement or the application of such provision to such person or circumstances, other than those as to
which it is so determined invalid or unenforceable, shall not be affected thereby, and each provision hereof
shall be valid and shall be enforced to the fullest extent permitted by law.

12.3. Applicable Law

This Agreement shall be construed and enforced in accordance with the laws of the State of California,
without regard to principles of conflicts of laws.
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12.4. Assignability

Purchaser cannot assign this Agreement without first obtaining Seller’s prior written consent, which
consent shall be given or withheld in Seller’s sole and absolute discretion. However, Purchaser shall be
entitled to assign this Agreement without Seller’s consent prior to the Closing Date to a limited liability
company or other entity formed by Purchaser of which Purchaser acts as manager or managing member.
Any assignment in contravention of this provision shall be void and of no force or effect. No assignment
shall delay the Closing hereunder or release Purchaser from any obligation or liability under this
Agreement. Any permitted assignee shall be deemed to have made any and all representations and
warranties made by Purchaser hereunder, as if the assignee were the original signatory hereto.

12.5. Successors Bound

Subject to Section 12.4 hereof, this Agreement shall be binding upon and inure to the benefit of Purchaser
and Seller and their respective successors and permitted assigns.

12.6. Breach

Should either party be in breach of or default under or otherwise fail to comply with any of the terms of
this Agreement, other than a failure by Purchaser to make the Deposit or pay the Purchase Price, the
complying party shall have the option to cancel this Agreement upon three (3) Business Days written
notice to the other party of the alleged breach and failure by such other party to cure such breach within
such three (3) Business day period. The non-defaulting party shall promptly notify the defaulting party in
writing of any alleged default upon obtaining knowledge thereof. The Date of Closing shall be extended
to the extent necessary to afford the defaulting party the full three (3) Business Day period within which to
cure such default. The failure or refusal by a party to perform on the scheduled Date of Closing (except in
respect of a Pending Default by the other party) shall be deemed to be an immediate default without the
necessity of notice. If the Date of Closing shall have been once extended as a result of default by a party,
such party shall not be entitled to any further notice or cure rights with respect to that or any other default.
If Seller is in breach or default hereunder and is proceeding to cure such default or breach during the cure
period specified herein, the Approval Date (if such breach or default occurred prior to the Approval Date)
or the Date of Closing shall be extended for the number of days during which Seller is in breach or default.
For purposes of this Section 12.6, a “Pending Default” shall be a default for which (i) written notice was
given by the non-defaulting party, and (i1) the cure period extends beyond the scheduled date of Closing.

12.7. Captions

The captions in this Agreement are inserted only as a matter of convenience and for reference and in no
way define, limit, or describe the scope of this Agreement or the scope or content of any of its provisions.

12.8. No Partnership

Nothing contained in this Agreement shall be construed to create a partnership or joint venture between
the parties or their successors in interest.

12.9. Time of Essence

Time is of the essence in this Agreement.
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12.10. Counterparts

This Agreement may be executed and delivered in any number of counterparts, each of which so executed
and delivered shall be deemed to be an original and all of which taken together shall constitute one and the
same instrument.

12.11. Recordation
Purchaser and Seller agree not to record this Agreement or any memorandum thereof.
12.12. Proper Execution

The submission by Seller to Purchaser of this Agreement in unsigned form shall be deemed to be a
submission solely for Purchaser’s consideration and not for acceptance and execution. Such submission
shall have no binding force or effect, shall not constitute an option, and shall not confer any rights on
Purchaser or impose any obligations on Seller, irrespective of any reliance thereon, change of position, or
partial performance. The submission by Seller of this Agreement for execution by Purchaser and the
actual execution and delivery thereof by Purchaser to Seller shall similarly have no binding force and
effect on Seller unless and until Seller shall have executed this Agreement and a counterpart thereof shall
have been delivered to Purchaser.

12.13. Mediation

The parties agree prior to commencing any legal action or exercising right to terminate under this
Agreement to submit any dispute or claim not resolved within any cure period set forth in this Agreement
to good faith mediation which shall be held in California. The mediation session must be held within
thirty (30) days after one party makes written demand to the other for mediation. The parties agree that
they shall participate in a minimum of one half-day mediation session before the mediation may be
declared unsuccessful and terminated by either party. Evidence of anything said, any admissions made,
and any documents prepared in the course of the mediation shall not be admissible in evidence or subject
to discovery in any court action pursuant to Evidence Code Section 1152.5. The mediator shall be an
attorney who is selected by the mutual agreement of the parties and who is experienced in real property
matters. If the parties are unable to agree upon a mediator of these qualifications, then the mediator shall
be appointed by JAMS/Endispute. The mediation shall be conducted in accordance with such rules as the
parties agree upon, or in the absence of agreement, in accordance with the Commercial Mediation Rules of
JAMS/Endispute. The mediation conference shall take place at a location within twenty (20) miles of the
Property at an office of JAMS/Endispute, if possible. The mediator’s fees and administrative fees, if any,
shall be split equally between the parties, but each party shall bear its own attorney’s fees in any mediation
unless otherwise agreed.

The Date of Closing shall be extended until such time that the mediator has made his or her final decision
under this Section 12.13.

12.14. Operations

1. Purchaser agrees that, so long as Purchaser (or its assignee under Section 12.4) operates the Property as
a hotel, it will in good faith continue to operate the Hotel at an equivalent or higher level of quality as the
Hotel is operated as of the Date of Closing. This covenant shall survive the Closing.
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12.15. Survival and Limitation of Representations and Warranties and Covenants

The representations and warranties of the parties set forth in Section 6 above and the covenants of Seller
set forth in Section 4.1 above shall survive the Closing, but written notification of any claim arising
therefrom must be received by the party making the applicable representation and warranty or covenant
within twelve (12) months of the date of Closing or such claim shall be forever barred and such party shall
have no liability with respect thereto.

12.16. Purchase Offers

From and after the Date of this Agreement and until the Closing or the date on which this Agreement shall
be terminated in accordance with the terms hereof, Seller shall not market the Property or solicit or
respond to (except to acknowledge the receipt thereof) offers for the purchase of the Property from any
party or commence negotiations concerning the sale of the Property with any such party. However, Seller
may receive and acknowledge the receipt of unsolicited offers which are submitted to Seller.

12.17. Further Assurances

Purchaser and Seller have agreed that at any time or from time to time after the execution of this
Agreement, whether before or within a period of twelve (12) months after Closing, they will execute and
deliver such further reasonable documents and undertake such other reasonable actions at no
out-of-pocket cost or expense to the party performing such actions (except as otherwise specifically
provided herein) as the other party may reasonably request in order to effect fully the purposes of this
Agreement.

12.18. Full Performance

The acceptance of the Deed and other closing documents by Purchaser from Seller shall be deemed full
performance on the part of the Seller of all of its obligations under this Agreement, excluding Seller’s
indemnification obligations contained herein and any covenants or provisions of this Agreement which
expressly survive the Closing, and Purchaser’s satisfaction and waiver of all of its conditions precedent to
Closing contained herein.

[Signatures Follow on Next Page]
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first written above.

SELLER: [City of San Jose, a California charter city]

PURCHASER:

By:
Name:
Its:

By:
Name:
Its:
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EXHIBITS - TABLE OF CONTENTS
Property Description
Excluded Easements
Hotel Management Agreement
Leases
Contracts
Assignment and Assumption of Hotel Management Agreement
Actions, Suits or Proceedings
Products Provided by Hotel Operator to Guests or Employees
Art Work
Grant Deed
Affordable Housing Covenant
Bill of Sale by Seller
Estoppel Certificate (Hotel Manager)

Copies of all Hotel Retail Tenant Agreements which are in effect as of
Closing, a current listing of any tenant security deposits and prepaid rents
held by Operator with respect to the Property, and an assignment of all
Agreements, security deposits and prepaid rents by way of an assignment
and assumption agreement executed by Operator

Assignment of all transferable warranties and guarantees then in effect, if
any, with respect to the Improvements or any repairs or renovations to
such Improvements and Personal Property being conveyed hereunder,
which assignment shall be executed by Seller

Affidavit from Seller pursuant to the Foreign Investment in Real Property
Tax Act

Seller’s Closing Certificate with respect to representations, warranties,
and covenants

Incumbency Certificate from Seller
Assignment and Assumption of Union Agreement
Estoppel Certificate (Um'on)

Parking Agreement
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EXHIBITS - TABLE OF CONTENTS

EXHIBIT V Purchaser’s Closing Certificate with respect to representations,
warranties, and covenants

EXHIBIT W Copies of letters advising the tenants that (i) Purchaser intends to
purchase the Property, (ii) the security deposit, if any, will be delivered to
Purchaser in connection with such sale, (iii) Seller will be relieved of any
and all liability for any such security deposit, and (iv) that each tenant
from and after the date of the closing shall pay its rent to Purchaser.
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EXHIBIT A
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Order Number: NCS-846232-SC
Page Number: 7

LEGAL DESCRIPTION

Real property in the City of San Jose, County of Santa Clara, State of California, described as
follows:

BEGINNING AT THE POINT OF INTERSECTION OF THE CENTER LINE OF EDENVALE AVENUE, 40
FEET WIDE, WITH THE SOUTHERLY BOUNDARY LINE OF THAT CERTAIN 9.37 ACRE PARCEL OF
LAND DESCRIBED IN DEED EXECUTED BY BENJAMIN B. SMITH, ET UX, TO CHARLES C,
SNYDER, ET AL, DATED SEPTEMBER 15, 1954 AND RECORDED SEPTEMBER 15, 1954 IN 2962
OF OFFICIAL RECORDS, PAGE 146, SAID POINT OF INTERSECTION BEING DISTANT ALONG
SAID CENTER LINE OF EDENVALE AVENUE NORTH 1° 27' 20" EAST 1022.57 FEET FROM THE
POINT OF INTERSECTION OF SAID CENTER LINE WITH THE CENTER LINE OF CHEYNOWETH
AVENUE, 40 FEET WIDE;

THENCE ALONG SAID CENTER LINE OF EDENVALE AVENUE, NORTH 1° 27' 20" EAST 419.80
FEET TO THE POINT OF INTERSECTION THEREOF WITH A NORTHERLY BOUNDARY LINE OF
SAID 9.37 ACRE PARCEL,

THENCE LEAVING SAID CENTER LINE AND RUNNING ALONG SAID NORTHERLY BOUNDARY
LINE OF THE 9.37 ACRE PARCEL NORTH 88° 23" 40" WEST 572,64 FEET TO THE MOST
NORTHWESTERLY CORNER THEREOF;

THENCE ALONG ONE OF THE WESTERLY BOUNDARY LINES OF SAID 9.37 ACRE PARCEL SOUTH
1° 27' 20" WEST AND PARALLEL WITH THE CENTER LINE OF EDENVALE AVENUE, 462.95 FEET
TO THE SOUTHWESTERLY CORNER THEREOF;

THENCE ALONG THE SOUTHERLY BOUNDARY LINE OF SAID PARCEL OF LAND, THE FOLLOWING
COURSES AND DISTANCES:

SOUTH 69° 28" EAST 115.00 FEET;

SOUTH 76° 33" EAST 50.00 FEET;

SOUTH 81° 36" EAST 50.00 FEET;

NORTH 88° 12' EAST 50.00 FEET;

NORTH 75° 17' EAST 176.00 FEET;

NORTH 65° 56" EAST 100.00 FEET; AND

SOUTH 88° 32" 40" EAST 56.58 FEET TO A HARROW TOOTH SET IN THE CENTER LINE OF
EDENVALE AVENUE BEING THE POINT OF BEGINNING, AND BEING A PART OF LOT 9 OF THE
SANTA TERESA RANCHO, SANTA CLARA COUNTY.

APN: 685-04-027

First American Title Insurance Companyv
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EXHIBIT B
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Exhibit B: Excluded Easements

To be determined
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- 'MANAGEMENTAGRE_EMENT'-‘

. Thrs AGREEMENT ("Agreement") dated as of December L 2003 (the “Effectrve Date" .
by and between The City of San Jose Cal rfornia (the "Owner") and Dotce lntematronat/San Jose,
tnc ("Manager") ] . '

PREAMBLE

WHEREAS the Owner is the owner of certam property (the "Property") Iocated at 200
Edenvate ‘Avenue, San Jose, CA 95136, as is described on Exhibit "A" attached Hereto and -

~incorporated. herein by this reference, and which is currently listed on the National Register of

Historic Places and has been designated as a State and City Historic Landmark and which includes

. aconference center(the “Center”) containing guest rooms, meeting-and conference facrhtres food :
and beverage facilities, surface parkmg areas, health and fithess facrtrtres, and - ’

: WHEREAS adjaoent fo the Center is Edenvale Garden Park (the “Park”) a puhtrc park
.owned by "Owner, within which {s located an underground- parking- garage consisting of
. " approximately 142 underground parking spaces and 214 surface spaces (the “Parkrng Garage”),

which Parking Garage is open to the pubtrc wrthout charge mctudmg persons using the facr!rtres at.
the Property- and’ S , . . :

; .nctudrng but- not limited to promotrng,
s, purchasing supplies and equipment

: WHEREAS
advertrsrng, and pro

. WHEREAS the Owner in relrance upon the expertrse and experrence of Manager desrres '
to retatn Managerto operate the Center as a conference center and . .

WHEREAS the partres hereto desire to enter into-an agreement whereby Manager shal! B
: operate and manage the Center fo the end that the Owner shall have the benefit of the experience;
. skill and .ability of Manager in the opération of conference centers to the mutual profit of both the
Owner and Manager, all upon the terms and condrtzons set forth in thrs Agreement o

= ‘ NOW THEREFORE for and in consrderatron of the mutuat promrses covenants and :
E agreements set forth herein- befow, the Owner and Manager hereby agree as. fotiows

g Article1
Qeflnmﬂs

) The terms det' ned in. thrs Artzde 1 shatl for all purposes of thrs Agreement have the meanrngs
' herern specrﬁed untess the oontext otherwrse specrf es o requrres

11 ~Aft‘rlaate The term "Affihate" shail mean anyperson f rm, corporatron partnershrp, Jomt -
: venture; trust or entity which is controlied by or is under common control by or with the
. applicable person or any person, corporation, joint venture, partner joint venturer, entity,. .
_shareholder; officer or director of such person. For the purposes of this definition,, - -
"control” and the correlative meaning of the terms "controlled by” and “under common . -
’ 'control by or wrth"shat! mean the possessron direct!y or rndrrectty, of the power to dlrect
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o or cause the drrectlon of the management and polrcres of the Affmate through the E
~~~ownersh|p of an mterest in the Affiliate. R . . ’

© 1.2 ‘.'Aggroved Angual Budget The term "Approved Ann ual Budget" shall haVe the meanrng '
: grven itin Artrcle 4 hereof ' _ . o

1.3  Asset Management Fee: The term “Asset Management Fee means the management
’ fee paid. by Owner to Asset Manager, not to exceed $50,000 in any Contract Year,
subject to adjustment each Contract Year, commencing June 1, 2005, by the percentage
increase in the Bay Area CP} index between the Bay Aréa CPI tndex announced for the
month immediately preceding commencement of the applicable Contract Year then
ending and the Bay Area CPi Index announced for the month precedlng the last month

. ofthe Current Contracf Year : o

14 - ‘Asset Manage r: The term "Asset Manager" means HVS lnternatronat its successoror = .+ L
- assign, orsuch other hosprtaltty consultant firm retained by Owner as asset manager of
the Center . . . '

1.6 Center The term "Center" shatl have the meanrng grven itin the Preambte hereto
1.7 . Comenca The ferm "Comerrca shalt mean Comenca Bank '

18 Comenca Revolvmg Loa_n The term “Comenoa Revolwng Loan shatl ‘mean the '
$5,000, 000 revotvrng tlne of credrt loan from Comerrca Bank to Owner

19 Comenca Term Loa_r_; The term "Comenca Term Loan shaH mean the $2 000 000 term
o {oan from Comenca Bank to Owner : _ )

" 1.10 . Comerica Loan Agreement The terrn “Comerrca Loan Agreement" shalf mean that
© .. -certain Loan Agréement dated as of October 30, 2003, between Owner and Comerica,
_ regarding. the terms of the Comertca Term Loan and the Comenca Revo!vrng Loan '

1.11. kCommencement Date Thetenn “Commencement Date” shatl mean January1 2004.

142 Comgetltfve Set: The term "Competrtrve Set” shalt mean the hotel or conference centers:, '
-~ “that are identifled from time tc time as the Center's direct competitors and are included _ .
for reporting purposes in the monthly STAR Report (or such other report or mediaas -
mutually approved by Owner and Manager in the event that STAR Report is no longer' rE
prepared or published) preparéd for the Center.. The Center’s initial Competitive Set is
set forth on Exhibit E attached herefo. Any modification to the Competrtrve Setis
- subject to mutuat agreement of Owner and Manager = R

143 omp_lete Meetrng Package The term “Comptete Meetrng Package” or “CMP” shalt
. mean-a sales package sold pér day per person that includes an ovemrght guestroom, -
.. three meals, the. mesting room, standard meeting techno!ogy equrpment inthe meettng
. room and momlng and aftemoon conference breaks S o

9
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1 A4 Contract Year: The term "Contract Year" shalt mean the annuai penod commencmg July )
' 1 and ending June 30 of each calendar year, éxcept the first Contract Year shall begrn
- .on the Commencement Date and shatt end on June 30 2004. ’

1 .15V Devcon Agregment The term "Devcon Agreement" shall mean that certain Repayment
- Agreement between Owner and Devcon Constructton Incorporated ) :

- 4.16  Direct Eggenses -The termi “Drrect Expenses when used with respect to any period

~ shall mean the total for. such period of expenses of the Rooms; Food, Beverage,

~ Conference Services, .Spa and. Minor. Operations departments, determined ‘in

" accordance with ‘generally. accepted .accounting principles and - the - International

" ‘Association of Conference Centers Uniform System of Accounts for Conference
Centers Second Edrtron (IACC Unrform System of Accounts") '

147 Dolce tnternatronal The term “Dolce tntematronat" shalt mean- Do[ce lntematlonat
Holdings, Inc.; a Delaware Corporation; and its successars. The térm “Dolce” in this
Agreement is used rnterchangeabty w1th Dolce’ lnternatronat ' :

A -1.18' Effecttve Date The term “Effectrve Date” shalt mean the date set forth in the t‘irst
. _paragraph .of thls Agreement ' e _ o

1.19 Eurgpean Ptan* The term “European Ptan” or “EP” shatl mean, the sales term for a
- .'customer purchasrng a room only for overmght stay, - L Do

1.20 FF&E Reserve The term "FF&E Reserve shait mean the City of San Jose Commumty
. Facilities Revenue Fund estabjishe
month, in an amount equal to
and fo be utilized exclusively to fund (i) the costs of any single repair to
: (i) capetai expendituresonoratthe
Center or the Property, -and (jii} the costs for replacement of capital improvements on or .
- at thé Center or the Property. The FF&E. Resérve-will be accounted for as required by
the Comerrca Loan Agreement dunng the term of the Comenca Loan Agreement -

g 1 .21." GAP The ten‘n “GAP" has the meanzng ascnbed to such term in Sectron 2, 2(d) hereof :

1.22 Ggggs Ogeratmg Proﬁt The term “Gross Operatrng Proﬁt" when used with respect to
"~ - any period shall mean the amount obtained by subtracting Direct Expenses, Indirect o
‘,Expenses and Base Management Fee for such period from Gross Revenues for such™ . -~ 8
" period, determined in accordance with generally accepted accounting principles andthe - - '
IACC Uniform System of Accounts.- “An example of the catculatron of’ Gmss Operatrng
Prot' tis attached hereto as Exhrbtt B " . : . .

123 Gross Revenues The term "Gross Revenues" when used wrth respeot to any penod
~ " 'shall mean the sum.of the following items atributable to such period determined in -
. accordance with the. !ACC Umform System -of Accounts and generatty accepted o
a accountrng prrncrples : . ) . .

o f 1.23(a) all revenues denved from the operatton of the Center dunng such penod
P mctud;ng, wrthout Itmrtatron revenues fmm the sale of alt conference

-3
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servrces rentals of conference facmtres and guest rooms, sale of food
liquor, Soft drinks or other beverages, charges for techriology used in guest -
rooms: and meeting rooms; revenues associated with fitness or recreation
facilities, including where appltcable go[f courses, tennis courts, spa, health . .
~ and fitness clubs, pro shops and swimming pools; sales of cigars, cigarettes,
‘candy, merchandise, and-any and all other goods, services or merchandise; "
provided, however, that there shall be excluded any-federal, state and
' mun:crpaf excise taxes and: sales taxes paid by customers in connectionwith -
' goods, merchandise or services purchased by them to the extent such taxes - -
are separately itemized on the customers' bills or checks, and excludlng also .
. gratuities paid to emptoyees as payroll expenses and if separately itemized
“on the customers' bills or checks; and further excluding transient occupancy -
“taxes (hote! taxes),.insurance and condemnation proceeds and any -
consrderatron for sates of fumiture, fixtures and equ:pment

1.23(b) revenues denved during such perzod in connectron wrth the operation ofany
: vending machineslocated in ‘the Center, but-including .only revenues
received, collected or payable to Manager on behalf of Owner (rather than ..
the gross revenues of such vendsng machrnes), and T : - . L

-1.23(c) revenues derrved durlng such penod from any subtenant concesstonatre,
‘ assign or other person, firm.or corporation, but only to the extent of the
~amounts recelved coltected or payabte to Manager on beha[f of Owner

1.24 Haves Mansion Bond Docgrnent “The term “Hayes Manszon Bond Documents sha!t )

-+ mean all documents detavered in connectton withy the Hayes Mansron Bonds

1.25 Hayes Mggsrgg Bong Expense The term “Hayes Mansron Bond Expenses shall mean
the expenses-and fees reasonably necessary to administer the Hayes Mansion Bonds,

_ including without limitation, the premiumfor annual bond insurance, bond rating service
‘maintenance- fees, trustee-and dissemination agent fees, fees for liquidity facilities,
. remarketing agents’ fees; rebate consultant fees, rebate payments to the Internal
Revenue Service and the cost of an Owner émployee to administer and ronitor the
" Hayes Mansion Bonds (not to éxceed $1 0,000 per Contract Year, subject to adjustment ‘
_each Contract Year by the iricrease in the Bay Area CPI Index over the prevroust .
* Confract Year). To the extent that a particular bond expense is paid on an annual, semi-
annual; quarterly or bi-monthly basts, it may-be prorated on-a monthiy basis for the -
Apurposes of catcutatmg the Hayes Mansron Expenses and the Operating Expenses '

- 1.26° _Hayes Manslon Bond : The term “Hayes Manszon Bonds shaﬂ rnean the leass revenue T
bonds issued by the City of San Jose Financing Authorityin 1993 for the construction of
. improvements to the Center known as Phase | improvements in the original- aggregate
principal amount of approximately $11 million-and the lease revenue bonds issued-by -
the City of San José Financing Authorrty in 2001 for-both the constructron of additional - -°
. improvements to the Center known as the Phase lii improvements, improvement fothe .
. adjacent Edenvale Garden Park and the refundmg of lease revenue bonds previously. - -
- Issued bythe Crty of San Jose, Financtng Authority for :mprovements tothe Centerm the = .
ongmat aggregate amount of apprommatety $53 300 000 r g

: .
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1.27 Hi ygs Mgnsggn Debt Servnce The term “Hayes Mansion Debt Serwce shalt mean
’ Owner's obligation to repay principal and intefest in the form of debt service payments *
_-on the Hayes Mansion Bonds. To the extent that a repaymient schedule for the Hayes
Mansion Debt Service requires payment on other than a monthly basis, such payment
.may be prorated on a monthly basis for the purposes of calculahng Hayes Mans:on
Expenses and the Oper‘atmg Expenses

1.28 Hayes Mansion Expenses The term “Hayes Mansion Expenses shall mean, for _
: . purpases of Section 9.1(b) of this Agreement only, for a particular period, all costs and

expenses patd by or on behalf of Owner in connection with (a) the ownership, marketmg," '
.leasing, operation or maintenance (both long and short term) of the Center and the
Property: (;nctudmg, without fimitation, the Asset Management Fee and the Base

, Management Fee); (b) the repair of fumrture, ﬁxtures and equrpment at the Center and-

- the repatr of the Cent ch ¢a ot t t of $5,000 f

(b), for capital expenditures on or at the .
p capital improvements on or at the Center
‘or the Property); (d) aii furnxshlngs fixtures, fools and equipment relating to the Center;
(e) Hayes Mansion Borid Expenses; (f) Haye's Mansion Debt Service; and (g) payments . -
_of interest only on the Comenca Revotvnng Loan and prmcrpat and interest on the
Comenca Term Loan ,

- 1.29 Hayes Mansron Revenues. The term “Hayes Mansron Revenues shall mean, for
purposes of Section 9.1(b) of this Agreement only, for a particular period, ali revenues
actuaily received byoron behalf of Ownerin ccmnectlon with the operatron use or lease‘

. of the Center or the Properly

1.30 Indlrect Exp_enses ‘The term“lndlrect Expenses” when used w1th respect to any penod_
* ' shall mean the fotal for such period of expenses of the Engineering, Sales and
Markefing, Administrative and General, -and -Utilities . departments, determined in
accordance with generally accepted accountmg pnncnptes and the IACC Umform System

of Accounts

- 1.31- Manager The term “Manager" shal! mean Do[ce InternatlonalISan Jose inc a
' " - Delaware corporation and wholly owned subsidiary of Dolce intemational Holdings, Inc
. as Manager under this Agreement and subgect to the provrsxons of Article 12 shatl o
~|nc!ude tts successors and assrgns A : ST : R 3

' 1.32 ' Mgnager s Eanetagy Erogegy The term “Manager s Propnetary Property shait mean
"the trade name “Dolce”, the “Dolce” logo, all trademarks of Dolce or Manager, including:

- but not fimited to *A Dolce Conference Destination™and “Focus. Learn. Succeed.” and
other property related to trade name such as signage, brochures, and the like, Italso
"includes’ proprietary sales, service and operatmg standards, methods, training and
manuals, Including without limitation servicé programs such’ as Dolce Diamond
Legendary Service and any successor programs, and customer names, addressesand -
. all other-data for accounts included in Manager's Global Account Program defined | in..
.. Section 2. 2(d) hereof and any successor sales programs ' S .

. “5- ‘
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S 133 Natronat Consumer Price. Indg The term “National Consumer Pnce Index” shall mean
. .. ' the' Consumer Price Index (U.S., All Urban. Wage Earners and Cléerical Workers,
-1987=100). calculated: by the U.S. Department of Labor, Bureau of Labor Statlstrcs (or
. successor govemmental authorrty respons;bte therefor) ' : ,

134  Net Revenues The term “Net Revenues" shall mean, for any spectfled penod the
’ amount equal to the Hayes Mansion Revenues received dunng that penod mlnus the .
; Hayes Mansron Expenses paid during the same pertod ' - N

©.1.35° OQeratrng Exgense The tenn "Operatmg Expenses" when used wrth respect to any.
. period shall mean the aggregate of all costs and expenses paid or incurred by Manager .
- ;- or the Owner in connection with the operation of the Center attributable to such period, -
-determined in accordance with the JACC Uniform System of Accounts and generally
accepted accounting principles, but in any event shall include, without limitation, the _
following items (each of whrch shall be wrthout mark-Up unless otherwrse spectf iedin thts E -
: Agreement) : . oo . t . R

1 .35(a) r the cost of wages, salarres mcenttves and bonuses severance orsettlement o
- payments to terminated employees of the Center, payroll taxes, social- - =~ " |
_ security taxes and other necessary employee costs, fringe benefits and other - '
* usual'and customary incidental employee benefits paid to or for personnel
employed at or for the operatlon of the:Center, including, but not limited to, -
* pension; profit sharing or other employee retirement; disability; health andv
‘welfare or other benet“t plans or insurance prov:stons, .

1.35(b) the cost of food and beverages crgars ctgarettes candy and all othergoods, ‘

. - wares, merchandise, and property sold in or from the Center or in such

manner that the amounts recelved therefore are tncluded in the Gross
Revenues, ) '

| 1'.35(¢) - the cost of conference matenals and servrces used in the operatton of the
: _Center,. o : f

' 1;55(d) the cost of znsurance prem:ums for insurance polacres Whether matntauned by '
N . the Owner or the Manager on behalf of the Owner and Manager and relatmg o
‘o the operattons of the Center and the Parking Garage S .

-~1;35(e) - the costofkeeprng, repaznng and malntammg the Center the Park and the .{ "
‘ ’ Parkmg Garage L R e _ . L

' '. 1.35(f) - the cost for reparrs and replacements fo furmture, ﬂxtures or equ:pmentused"
' ; in the operation of the Center, where such costs are property treated asv
g expenses rather than as capttal rmprovements ' v .

'1;35(§)" . the cost of gas, electnctty Janltortal servrces cold and hot water steam -
. . heating, arr condltionmg and ventrlatton, . : . : -

i .1.35(h‘). the cost for taundryand [tnen servrces,. =

. ;R— o
C { DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. ] .




Exeeunon Original

| 1 .35(t) the amount of real estate and personat properly taxes wzth respect to the V
: Center t . ; . , '

1.35()) - ‘expenses rncurred in connectton w;th the audrtof the f‘ n_ancrat statements of
. the Center provrded in Sectlons 5 1 and 5.3 hereof

1.35(k) . the management fees as prov;ded in Artlcle 9 of thls Agreement
1.35(1) - adverttsrng, prornotaon publtcxty and pubhc re!ation expenses

"1.35(m) reasonable travel and out-of-pocket expenses tncurred by Manager or
. Manager‘s aff ltates whtch are dtrectly related to the busmess of the Center,;_ '
" 1.35(n) the proportionate amount of expenses lncurred .with respect to rnarketrng L
. © . services and advertising performed by ManagerorManagers affiliates, and [
apportioned between the Centér and other projects which Manager or e
Manager's affiliates operate and Wthh are promoted through Manager in the
ratio that the revenue generated or if Manager so elects, room nights- S
available, by Manager for the Center bears to the revenues generated, or VR
room nights availabls, by ‘Manager. for all ‘such facilities - (including the -
~ Ceriter); providsd, however, that such marketing expenses shall notexceed,
without the written consent of Owner, $80,000 in the first full Contract Year -
(subject tocumulative increase each Contract Year thereafter equal-to the
percentdge increase in the National CPI Index between the National CPI
Index announced for the month immediately preceding commencement of .
the applicable Contract - Year then’ ending and the National CPI Index -
. announced for the month preoedtng the last month of the Current Contract
Year); . : : -

1.35(0) 'sales.commissions to Manager or Manager s aﬁ” liates on consumed group
.~ business, including no-show or cancellation‘revenue actually coflected,
referred by thé Manager or Manager‘s affiliates or regional sales offices to
the Center (but excluding sales commissions paid to employees of Manager
- located and employed at the Property); sales commissions are 7% for
- Complete Meetrng Package bussness and 10% for European Plan busmess

~ . 135(p) sales commnssaons payable to saies managers of other properttes managed
- - by Manager or’ Manager's affiliates for group meeting referrals to the Center .. - =
- which " convert.fo consumed business (specifically.- excluding sales -
commissions paid to employees of Manager located and. emptoyed atthe =~ - :

Property). The commission will be at the rate-in effect for all sales managers

at all properties managed by Manager or Manager's affiliates (as of the

- Effective Date, sales commissions are $6.00 per room: ntght for GAP
X bookings and $3.00 per room mght for non-GAP booklngs) e

o - 1.35(q) sa[es commrssnon to Dotce lnternatronal or one of its afﬁllates equat totwo -
.. - percent (2%) of room revenue resulting from room reservations (for non- ..
‘group meetings) booked and consumed that resuit from the customer using
: * Dolce International’s Global Distribution System or.Centrat Reservatlons." . E
: Ofﬁoe to book the reservatlon This cornmission wil be ca!cutated and b:tted Cow
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to the Center month[y by Dolce and payabie wrthzn thrrty (30) days ofi mvorce o
date. - .

1 ;35(r) a purchasmg fee of 5% pazd to Manager or Manager’s affiliate of the cosis f ‘
" (excluding sales taxes) of fumishings, fixtures, equipment and supplies which
- are purchased through Dolce s corporate purchasmg functron ‘

1.35(s) . the allocabie costs of Do!ce s trammg ‘and quallty assurance programs where
"~~~ suchcosts are part of an overall program insuring consrstent trammg, servroe :
and quality at Do!ce-managed properhes :

o .1.35()  a techno!ogy fee to Dolce or one of its affi ilates for support and mamtenance
.- ofthe Dolce Wide Area Network (“WAN") that Manager's em ployees atthe

" Center. will use for email and internet access, and all other computer - -

applications used by the Center that ‘Dolce hosts at its corporate office. This . .. ;- -

_fee will be $7.50 per month per person per computer appt;catron hosted at -

the Dolce corporate. office.  This fee will cumulatrvely increase annually

. effective January 1, 2005 for the i lncrease in the Natronal Consumer Prfce

~ Indexover the prior year K (P _ , A L

- 1.35(u) ,iega! accountrng and other professronal fees and expenses (lncludlng
settlement costs approved by the Owner) incurred with respect to matters .

. directly relating to the operation ‘of the Center, whether arrariged by the
Owner or by Manager on behalf of the Owner or Center. Examples of these

mattérs include, but are not limited to, réal estate assessment protests,

collection efforts, resolutron of employee claims, and review of sales or.

purchase contracts. - This category of expense' is not intended to cover

- expenses incurred by Manager with respect to the interpretation of this

Agreement. Such fees will also include up to fifty-percent (50%) of the full- -

time equivalent of a principal ‘accountant employed by Owner with respectto -

" . the Property; provided, however, Owner agrees that such accountant shall

not, to the extent reasonably practical, dupllcate the work of the Manager‘s

ntrotier for the Center : . . o

E ~1.§5'(v)' .any other expense drrectly related to the Operatron of the Center and the '
o Property : s

‘1.35(\«&)' _the penodlc payments of pnncrpai and/or rnterest due under any Ioan e
I whether secured or unsecured related to the Property orthe Center S

41;‘1.‘35()(‘)7_. ;‘the Hayes Mansron Bond Expenses and Hayes Man31on Debt Servrce
E 135(y) the Asset Management Fee ' - | .
) 1 35(:): the FF&E Reserve '
e 1 35(aa) recurnng bank fees or [oan fees : ) |
- 136 A. Owner' The term “Owner" sha!l mean C‘ ty of San Jose, Cahfornla and shall rnctude 1ts B o
o _'_successors and ass:gns ] S S . '
P
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Persori: The terrn "Person” shall mean any individual, firm, corporation, partnership, joint

~ stock company, business trust, voluntary assocratron or government or any department N '.
or agency thereof . S

rogeg The term "Property" shatl have the meanmg grven tt in the Preamble hereto ',

REVPAR Penetratrog_ lnd% The term "REVPAR Penetration lndex shal! mean the

- statistic prepared by Smith Travel and included in the Center's monthly STAR Reportin

which room revenue per available room-(REVPAR) of the Center is divided by the

"REVPAR of the hotel properties in the Center's Competitive Set and muttrpired by 100. i

This statistic is one measurement as o whether the Center ls reoervsng more of less of :

. rts market share of revenues.

“1.40

C 141

1.42
1.43

STAR RegorL The term ‘STAR Report" shalt mean the monthty report prepared by
Smith Travel Research, an independent research organization-serving the lodging

‘industry, that provides performance measurements for the Center‘s market and se ected

competrtors

trategtc Team The term "Strategrc Team” shali mean the senror managementteam at

. the Center responsible for day-to-day operations, The Strategic Team generally consists
" of the General Manager, Controller, Assistant General Manager, Director of Sales and

Marketing, Director of Human Resources, Director of F&B, Conference Director and
Director of Engineering. The fitles.and posrtrons of the Strategrc Team may change from

. time to time as Manager may determrne
J Term- The term "Term" shall have the meamng grven it in Sectron 10 3 hereof

' Other Def‘ n;trog The fottowrng terms are det‘ ned where identifi ed in this Agreement

-Temr_ e T Where Deﬂned
. Additional Cap:tal lmprovements 20.3
‘Annual Budget: - .- - 441 .
- Base Management Fee - . .0 1(a)f .
" Bay.Area CPlindex =~ © 26 -
"~ Center Capital Improvement Ptan .
» -.CenterName . = 7] 23(a) . -
Communlty Meetrng T 27 -
- DefaulingParly .. . - " A11 -
... Eventof Default o 1A
IACC . -t M6
incentive Fee Penod o s Bi(e)
.- Incentive Management Fee . .81(b)
.. “Lender:. . oo 114
: Management Fees e e 8.1
.» . Non-Defaulting Party. - - = .~ - ~11.1.
© - OwnerEvent . . oo 260
R - Lo " .+ Preamble °
o Parkrng Garage ...y .. - Preamble
s
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'.'Proposed Annual Budget S 4d

. RenewalOption - -~ : . . 102
" 'Renewal Term . - 1027
Restoration ‘Standard T TA
" ServicoMark . - 230
Tag Line - LT 23(0)
- Termination Fee S R
. _,;Volatrttty Reserve - R 1(b)
Artrclez

Use and Manner of Operatton of the Cente ’

21 nght (o] Manage and Ogerat The Owner hereby grants to Manager the sole and N
: exclusive right to manage ‘and operate the Center pursuant to the terms’ of this - )
- Agreement subject to'the Owner's concurrence with all general operating policies and - A
. major busmess decisions affecting the Center. Manager.shall manage the Centerasa -
" “Dolce”_conference center and operate the Center commensurate with a first class. .
conference center, conslstent with IACC standards. Untess approved by Owner, & ..
- Manager shall operate the Center twenty-four hours. a day, seven days a week, - a
- Manager shall cooperate with Asset Manager in the operatton of the" Center as ‘ -
reasonabty requested . .

2.2 ° Corporate Marketrng and Sales Program Manager’s corporate markettng and sales o

‘programs and services are acknowledged by Owner and’ Manager as integral to the . .
successful operatlon of the Center, Manager will provide these programs and services to .
the Center in a manner and to a standard consistent with all conference centers
managed by Manager or, Manager affrhate and positioned in the market as a “Dolce _

. Conference Destination”. The costs of these programs and. services represent '

: Operatrng EXpenses of the Center as descnbed in Sectlon 1.35 hereof o :

Among these servrces and programs which Manager wril lmplement at the Center are
the fo!lowmg S S

A2.2(a) " Dolce tnternatronal malntams a Corporate Marketrng department whtch
~ functtons as an in-house agency for. properttes managed by its affitiates.
This department provrdes among other services, creative and execution :
“services for advertising, collateral materials, web site development and * |
".maintenance, direct mail, public relations,’ trade shows and promotional. - :
events. The costs of this. Corporate Marketing' departrent are alfocatedto .. - - . - L
N managed propertles as descrlbed in Sectlon 1. 35(n) hereof EEA

- Drrect costs for advertrsmg space, creatwe destgn productlon and prmting‘
photography. postage and similar expenses will be paid by the Centerasan ..
.+ Operating Expense, wrthout markup or other fee by Manager or Dolce;
e ‘Internatlona! . . o R

2.2;(b) | ‘ -Through its Corporate Marketlng department, Dolce Intemattonal will prowde
o .. shrategic marketing direction and-support for the Center-with respect ta. o
B ‘posttiomng as a Dolce Conference Destlnatron |n the marketp!ace pnctng,f‘ e

CAN
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- and strategtes to execute the annua! Sates and Marketrng plan prepared as,
' part of the annuat budget process ) :

- 2.2(c) The Center wrlt be positioned under the Dotce tntemationat brand, and
o accordingly will reflect this brand identity in its name, logo, collateral material,
on-site -printed materials, signage, and in such -other ways .as Dolce
International or Manager deems appropriate to give maximum advantage to
. the Center's sales and marketing efforts. Dolce. International agrees 1o
- incorporate the Centerin all Corporate Marketing activities which present the

portfoilo of Dolce—managed propertres .

. 2.2(d) The Center- wrtt be rnctuded in the Dotce lnternatsonal Globat Account ‘
: ... . Program’ {(“GAP”). This Dolce proprietary program represents the principal -

.~ corporate customers of Dolce International who conductsrgnrt' icantlevelsof :

’meetangs at muttrple Dolce~managed propertres o A, B,

' Manager wrtt trarn and support the sa!es managers on~site at the Center to -
_maximize the number of meetings held atthe Center by GAP customers,and ™ - o
"' to encourage participation in cfoss-selling the Center with the on-stte sates . : -
S teams at other Dolce-managed propert;es ‘ - :

2.3 Center Na[ge and Rzghts to Name. As part of posxtronrng the Center under the Dolce
brand, the Owner and Manager agree that the Owner shall have the right to register the
following service mark for the Center with the United States Patent and Trademark
Office (the “Service Mark’). The initial Servrce Mark for the Center. which may change at -

-.the Owner's dzscretron is: .

bolce t-tayes Mansion _
A Do!ce Conference Destlnatton :

In thrs regard the Owner and Manager acknowledge and agree that the Servrce Mark
- shall be used exclusively in connection with the advertising and promotion efforts for, _
~and in connection with thé management of, the Center by Manager The Owner and, .-
Manager further acknowtedge and agree that ' . . :

2.3(a) , Owner shall retarn all rrghts to the use of the name "Hayes Mansron” (thev : .
- . *Center Name"), and that all use of the Center Name shatt inure solely tothe . . -
- benet‘ t of Owner, and | ; o

©.23(h) Manager and Dolce tnternatronal sha!l retain-all nghts to the use of the tag .
© . line"ADolce Conference Déstination” (the “Tag Line”), and that all usé of the
_ " Tag Liné intre to the benefit of Manager and Dolce International; provided,

- however, that for so.long as this Agreement shall continue in full for¢e and
‘effect, Manager shall grant to Owner, and Manager does hereby grant to
“Owner, a non-exclusive and.non-transferable license to use the TagLinein .
_connection.with the advertising and promotion efforts for, and in connection
" with the management of the Center. Owner, hereby agrees to use the Tag

-Lineé only in accordance with- instructions from- Manager "and Dolce
- International and shall stbmit to the inspection of its promotionat materials, :
'“upon request fo allow Manager and Dotce tnternatronal to exerctse the.

L
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requnred quairty controt overthe  Tag Lrne whereverltappears Ownerfurther. .
agrees that, upon the exp:ratron or termination of this Agreement Owner
.- shall, promptly after such expiration or earlier termination of this Agreement
‘»'and at -Owner's solé cost and expense; take such action as may be .
. nécessary toamend the registration of the Service Mark soas to deiete and -
-~ omit atl reference to any port;on of the Tag Llne 3

: 2Res bﬂme .-:Manager agrees that itshall on .
the Ownel‘s behalf and*dunng the term of thts Agreement a o

2.4(a) manage operate and malntaln the Center asa conference center consrstent
- . . with and in the manner contemplated herein, and provide all services and
- aclivities which_are customarily and usually provided in" an operation of |

- . comparable class and standmg and conS|stent wnth the standard setforth in. . .

" Sectton21 S S : : =

2.4(b) hrre pay, supennse train and drscharge alt personnel required in connectton
¢ . with the operation of the Property (all of whom shall be the employees of - .
Manager); establish and:from time to time modify appropnate enmployee - - u
. benefit plans and pension plans; withhold all employee income required by . -~ = .-
- federal, ‘state- or ‘local taxing -authorities; comply with all employer -
" - govemmental reporting requirements and make alf payments due from
" Manager on behalf of or for the benefit of employees of the Property to all
applicable govemmiental authorities; and determine all matters with regardto
such personnel, including, without limitation, compensation, bonuses; -
. severance payments or seftlements to terminated employees, fringe benefits . .
and replacement of personnei; provxded however, that Manager shall
promptly notify the Owner of any changes, transfers and/or replacements of
- the Center's Strategic Team Members and shall obtain the Owner's prior
approval of the initial, seiectron and any change inor transfer ofthe Generai, ‘
.Manager ‘ R . RN

2.4(c) procure from afl governmental agencies and authontles havrng }unsdiction )
" . . over the Center, all licenses, permits or authorizations necessary for the . -
: operat:on and maintenance of the Center and maintain the same; solongas .
the Owner-is not in default hereunder, pay all taxes, licenses, certificates,.”
permiit and éxamination fees and.other charges which may be levied on the .
‘Owner or Manager in connection with the Center; provided, however, thatthe -
_. - Owner shall be responsrb!e for obtaining all permits or authorizations . PR
" necassary to opérate the Center on the Property, sncludrng any permitsor . © .
authonzations requtred under appticable planmng and zomng regulatsons S

- 24(d) - promptly observe and comply wzth the provrsxons of ati present and future :
" .+ ¢ laws, rules and regulatrons govemning the activities of Manager hereunderor -
. “the operation of the Center (including, without limitation, the City of San -
. . Jose’s Wage Policy Requirements, a copy of which is attached hereto as .
. Exhibit C, and the: City of ‘San . Joses Envrronmentaily Preferable -
- Procurement Policy, a copy of which: is attached to. this Agreement as
B Exhibtt D, as each may be amended or modtf‘ ed from time to ttme), -

AN .
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" 2.4{e) adverttse and promote the Center in keeprngwrth the hrghest standards and _
TR practices of conference centers and consistent with the character of the .
Center' and the terms and condttrons of this Agreement and wrth alb -
apphcabte Iaws and regu[attons '

2.4(f) ) anange for bookings of customers at the center and the reservatron and
L re'ltzng of rooms and conference facrimes, Co o

2.4(g) subject to the requarements of Sectcon 20 make or cause tobe made a]! non-
. structural repairs to and maintenance of the Center as may be necessary in

. the ‘opinion. of Manager, - and make repairs fo’ and rep!acements of.

: furmshmgs fixtures and equipment necessary

. ‘asa conference center; provided, however,

A rg .
immediately necessary for the preservatson of saféty of the Center orforthe - L
safety of guests, tenants or other persons required to ‘avoid the suspension
of any hecessary service to the Center may be made by Manager withoutthe -
prior approval of the Owner if, under the circumstances, appropriate officers-
or representatives of the Owner cannot be convementty nofified before the
required’ emergency repairs or replacements must be made and notice is
promptiy grven to Owner _ . .

2.4(!1) ‘ 'cause the Center to be kept and operated rn a c!ean, safe and attractlve
: condltlon at att ttmes, Do .

2.4(i) - unless othenmse d|rected by Owner, pay all Operatrng Expenses when due,"

24() - purchase or enter into contracts for requnstte serv:ces and supphes required
" . to operate the Center as a conference center, which contracts may include,
but shall not be limited to, the' followlng linen, suppires, maintenance .
contracts; printing and preparation of printed materials, including statlonery
.and menus; and rubbish removal; provided, however, that no such contract
{even'if provided for in the Annual Budget) shall be entered into by Manager -
for the account of the Owner without the prior wiitten consent of the Ownerif
- .’such contract obligatés the Owner fo spend i in excess of $50,000-perannum
- with any single suppiter is not terminable upon no more than thirty (30) days’ . - .
-+ prior notice, or is not fully assignable by Owner without restriction; provided, . -
. further, however, that any contract not provided for in the Annual Budget, to
~ the ‘extent that such'contract requires payment by Owner of more.than
© $10,000 per annum with ariy-single supplier, must be approved by Ownerm_
*wntlng prtor to execut:on of such contract ' . .

D 2.4(k) prowde admtntstratwe and accountmg sewtces necessary for the proper. :
" . operation of the Center and fnaintain alf-books and records required to be
maintained under this, Agreement in. accordance with. the 1ACC Umform
System .of Accounts -as adopted by the International Assoclation of -
s Conference Centers and generaliy accepted accountlng prtncrp[es, :
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. 2.4(t) .- be respons:btefor the dlgnrfed conduct of person nei emptoyed atthe Center
. - and require such personnel fo be properly attrred and to conduct themselves .
m a courteous manner; N ST .

52.4(m) ' .take ati reasonable measures in every proper manner to devalop and .
: - mamtam the busmess of the Center, ,

- 2.4(n) deposrt al! of the Gross Revenues ina bank account or. accounts in the ‘
: *. Owner's or Center's nams, and make provision for withdrawal of funds for
" payment of Operating Expenses, management fees and disbursements from
said bank account or accounts. Said accounts-shall be the property of the -
. Owner and shall be used exclusively in connection with the operation of the -
"’ Center and the performance of the terms and conditions of this Agreement,
and' Manager agrees to segregate all receipts, accounts and. records _ .
_ pertaining to the operation.of the Center from all other business conducted : =
by Manager. Checks or other documents of withdrawal drawn uponthe - = .
operating accounts shall be signed by representatives of Manager or
. employees of the Center designated by Manager, which persons drawingon - .
_ such- accounts shall be bonded .or otherwise insured, and Owner'shall -~ -~ - . L
) desrgnate at least one authorized signatory for each such account.. it is :
expressly | understood that the Owner shall have access to ail funds of the
" Owner held by the. Manager 'in "connection -with the Center, subject to
Owner’s respons:bitrtles under Sectmn 3 3 hereof - .

' 2.4(95 o effectuate the Approved Annuat Budgets

2.4(p) negotlate for the best mterest of the Owner w:th any labor unions

' : representmg employees of the Center, and Manager shall consult with the
-Owner in advance of, and, to the extent pract;cabte dunng the course of,
negotratrons wrth any labor umon, S :

24(q) ’ consummate arrangements wrth concesslonasres, ticensees, tenants or other .
- . intendéd .users of the faciliies of the Center, with- all such arrangements
. betng subject to the Ownel’s pnor wrltten approva[ -

- 2.4(r) use its best efforts’ to do or cauise tobe done ai! such acts and thangs inand
o _about the Center as shall be reasonably riecessary to comply with all
~ insurance and.legal ‘requirements, and, with the Owners consent, to :
.- discharge anyhen ‘encumbrance or charge or with respecttothe Cenferand - =~ -~ - —
- the ‘operation thereof other than those ptaced upon the Center by or at the SRR
lnstance of the Owner, I : o ,

' '214'('5) . pay al! msurance premlums coverlng or affectrng the Center when due,

2.4() conductthe operattons ofthe Center ln full compttance wrth all Fedaral State -
. .7 and other local laws, regulations and policies, including, but not limited to, .
B nondrscnmmation vwﬂ1 respect to sex, race, age, creed, national origin, or - -
- disability, sexual orientation, or actual or perceived gender identity; employee
.and guest safety; accesslbtltty of fac;htres and envnronmental regutatlons

A A
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2.4{u) .‘ abnde by grievance procedures set forth in any collective bargalnmg {or
. - similar) agreement with the Hotel Employees and Restaurant Emptoyees. '
lntematlonat Umon AFL-CtO Local 19 o

2.4(v) comply wrth ail provrsions of e any cotlecttve bargazmng (or szmltar) agreement
s with the Hotel Employees and Restaurant Employees International Union, -
AFL-CIO, Local. 19 or, if no such agreermient shall exist, -comply with the
- 'Lrvmg Wage requtrements as set forth on Exhlblt C attached hereto, o

2.4(w) Manager shall, through month{y reportmg (W|th meetmgs from trmetotrme at
© - thediscretion of OWner), kesp Owner's Director of Finance advised inwriting
of all matters affecting the Center that are of a srgmf cant nature and shall .
. ‘obtain the Director's prior written approvat of any actions or policies which
. are likely, in Manager's réasonable- opinion; to have a-significant adverse®
* impact on cash flow or as otherwise required under this ‘Agreement; i - L
' ‘provrded however, such prior written approvat shall not be required with = - ‘
" regard to Manager's response to-emergency situations in accordance with
‘the terms.and conditions of this Agreement. For purposes of this Section
. 2.4(w), any action which is, in Manager's reasonable opinion, likelyto result’” - -
. in a material adversé deviation 'from the' Approved Annual Budget shatl. '
.requ;re the pnor wntten approvat of Owner’s Drrector of Frnance, S

2.4(x) Manager shatt use commercratly reasonabte efforts to coI!ect for Owner's‘
- -actount income of any nature from the Center's operatlons and the grvxng of
.recerpts tn connectton thereWIth : . '

2.4{y) Manager shatt maintain an lnternat controt structure deszgned to provide
assurance that the: Center and the’ Property are safeguarded from ioss or
~ unauthorized use; that transactions .are executed in accordance with this
: Agreement and that financial records are reliable for the purposes of -
preparing financial statements.. The internal control: structure shall be
" supported by the seléction, fraining and development of qualified personnel,
by an appropriate segregatzon of. dutles and by the dlsseml nation of wntten ..
poitcres and procedures, . ' o

24(z) Manager shall keep Owner lnformed and advrsed of alt matenat t" nancral and
: . othier matters concerning the Center and the operation thereof and give due
’ _cons:deratron to suggestions which Owner's designees. or consuitants may . .
. ,offer wrth respect thereto from tzme to tlme : . o . S : L.
2.4{aa) 'Manager shaﬂ malntaln the Parktng Garage |n good order and ctean and
I working condition, including, without fimitation, the tasks set forth in Exhibit
. G. Manager shall provide security for the Parking Garage in accordance with -
the security plan approved by Owner's Department of Planning, Building and.
Code Enforcement as part of Conditional Use Permrt No. 00-06—039 a copy .
cof whlch is attached hereto as Exhtb:t H; ) AP

2._4_(1;1)}‘ Manager shall ma:ntarn the Park in acoordance wrth the reqUtrements set L

«.forth in ___)_(_Lt_l_lg_r_t__g

A
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25 .Covenant of Manager Regardmg NoteslGuarantees/Loan Agreement ‘Manager .

. .covenants and agrees-that it will not, and nothing herein shall be deemed to authorize
Manager to, execute any notes, guarantees, loan’ agreements or other evidences of -
. indebtedness or borrow any money on behalf of the Owner or the Center or asa part of
- the Operating Expenses herein authorized. It is also expressly understood and agreed
. that Manager has no power or authority to enter into any mortgage, deed of trust,
- security agréement or any other instrument (other than for the rental of rooms orfacilities
expressly authorized herein) encumbenng all or any part of the Center or any accounts
.or other personal property arising from or attributable to the Center or its operations.
This paragraph-shall not prohibit Manager from incurring indebtedness on behalf of the
Owner to suppliérs.of goods and services to the Center which are required in the
operation of the Center in the ordinary course of business and in conformity with the
~ customs and business practices of the tndustry and the terms.of this ‘Agreement and o
from enter:ng mto agreements and lnstruments in connectton therew;th .

26 CityUse. Manager and Owner herebyagree that durmg the Term Owner sha!l have the . -
: _ right to use the Center for meetings, seminars, conferences or receptions from time to
" time annually (based on a Coniract Year), subject to availability, for up to- Thirty ,
- Thousand-Dollars {$30,000) worth of meeting time billed per year at the Center's - - . L
. prevailing peak or non-peak -rates. for meeting; .audio visual equipment, overhead - - -
- projectors, flip chart, white boards and amplification (but excluding foed and beverage :
- and guest suite use) (each, an “Owner Event”). The annual amount set forth in the -
foregomg sentence shall be adjusted annually based on any annual percentage ifcrease
in the Bay Area CPI Index between the Bay Area CP! Index announced for the month "
immediately precedlng commencement of the Contract Year then’ ending and the Bay -
Area CP! Index announced for the month preceding the last month of the current -
Contract Year, Charges against each annual allocation shall accrue during the Contract
Year in which such use occurs; however, itis expressly understood and agreed thatany
unused portion of the annual allocation in any Contract Year shall not carry forward to. a
_subsequent Contract Year.. Owner- shall notify Manager no less than thirty (30) days
prior to the desired date of the ‘Owner Event, and Manager shall use reasonable efforts
. to accommodate Owner‘s requested date and time; provided, however, that Manager .
may move or re-schedule an Owner Event by provrding notice to Owner no less than - -
seven (7) days prior to the scheduled date. For purposes of this Agresment, “Bay Area
CP! Index” shall mean the Cansumer Price Index (CMSA-San Francisco-Oakland-San
. Jose, 1982-84=100) calculated by the U.S. Department of Labor, Bureau of Labor
o Statlstics (or successor govemmentat authonty respons:bte therefor) :

27 ommumgg/Non-Prot' it Use. Manager and Owner hereby agree that dunng the Term in - -
addition to the other uses set forth in this Article 2, Manager, shalt provide communtty o o
non~prot' it groups .and organizations acceptable to Manager with the use of meeting -
rooms-in-the Center free of the standard meeting room charge, up to an aggregate of "

- thirty (30} individual Community Meetings per Contract Year: For purposes of this
Section2.7, a “Community Meeting” means a meetirig of an individual non-profit group - *

* on a single day- (regardless of the length of time_of such meeting). Booking of such
‘Community. Meetings is subject to availability-in the sole discretion of Manager and
advance reservation, and shall be held only during rion-péak days and hours: Any
unused allocation of Community Meettngs in any Contract Year shall not wrry forward to .
any subsequent Contract Year , A

4’
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28 Publxc Access In additton to the uses set forth in thls Arttcle 2 Manager shall provsde .
‘ the followxng public access to the Center . . .

.S(a) . F)rst and second ﬂoor areas’ of .the Premises whtch are destgnated
. *circulation space” on the floor plans set forth on’ Appendix A attached
.. hersto shall be open to the public dunng rormal business hours. The public
. shall have access to any restaurant in.the Center on an as available basis -
during normal business hours. These areas will-additiorially be decorated . :
* with photographs, artifacts and fumishings which have historical significance - ..
to both the Center and the penod dunng which the Center was constmcted .

2.8(b) AlI other areas on the fi rst and second ﬂoors of the Center shail be ava:lable a
. for gulded tours (to both groups and md;vrduats) subject to notice (no less - - .
than five [5] business days)to, and availabifity of, Manager. Managermay. - = . .
. establish reasonable hours and rules of conductfor such tours. In addition, . L
. the Center shall be ‘open for guided tours every Sunday (that i ts notafederal o
or state hohday) from 2 30 PM to 5. OOPM PST each week. - PR ; —

2.8(c). The grounds surroundmg the Center shatl be open to the publ:c use and oL L
. enjoyment subject to Manager’s right to establish reasonable regulations, =~ -
© - areas of restricted access and restnctlons onuse conststentw;th apphcable L

!aw : t L

T Arttcte3 i
Ogerat;ng Resgonsrb:imes of the Owne

3.1 .Excluswe nght to Ogerate Subject to the prowsrons of this Agreement the Owner .
. agrees that Manager shall have the exclusive right to use and operate the Centerforthe: . ~. ..
- duration of this Agreement and the Owner covenants that Manager may peaceablyand
" quietly (free from any person claiming through Owner) enjoy the use ofthe Centerandof -
all furniture, fixtures and equipment and articles of personal property owned by the
Owner and used in connection with the operatioh of the Center (mctudlng ait repairs,
. replacements and addittons thereto and substttutlons therefore) .

32 Booking Resgonsnb:htle The Owner agrees that all bookmg of reservatlons forthe use
-~ of the guest rooms, dining facilities or conference rooms or any other facﬂlty of the -

' Center shall be made by or through Manager

1@petatingsAce il: he Owneragreesto prowde funds to Managersuﬁ' c;ent LT
“to mamtaan a cash balance in the operating account maintained by Manager pursuantto . -
Section 2.4(n) hereof of not less than $250,000 (or such lesser amount as mutuaily.‘ o
‘agreed by Owner and Manager) which shall be used by the Manager solely in
connection with the operatton of the Center and the responsrbliltres of Manager under.
- this Agreement. . Manager shall fumish the Owner monthly statements showing the cash
~* balance in suchoperating account and the cash forecast for the following month no later
.. than fourteen (14) days prior to the end-of each calendar month, and the Owner shall - -
© " "provide Manager.with an amount sufficient to maintain a'¢ash balance of $250,000 (or
-+ such lesser amount as -mutually agreed by Owner and Manager) within ten (10) days: -
L foilowmg submission of any monthly statement showmg a cash balanoe of less than

. 47 .
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$250 000 {or such iesser amount as mutualty agreed by Owner and Manager) In the’
event, however, that the Owner fails to provide the operatlng account funds as required
by this Section 3.3, then, notwithstanding any provision to the ‘contrary contained in this_
Agresment, to the extent of any shortfalt in the cash balance, Manager shall be relieved
- of its obligation -to pay Operatlng Expenses and other amounts provided for this -
Agreement and Manager’s sole remedy shall be to cancel and terminate this Agreement
by wntten notice to the Owner in accordance with Article 16 hereof :

: '_‘Arttcleit SR S
Annuat Ogeratmg Budget, Cagrtat Improvement Pla : Transttion Budctet

N m e
, March: 1 of each Contract Year (unless otherwise indicated), a‘proposéd operatmg " .

budget (the. "Proposed Annual. Budget") which shatt include estrmated costs and, L
: 'expenses for the ensurng Contract Year, covenng, o ] _ e

tseManager shall submlt to the. Owner on or before

) '4 1(a) . - roperty operatron and mamtenance

4.'1(b) . furmshmgs fi xtures and equrpment purchases and replacements and
. repalr. . P .

A1(c) operatmg equrpment and _ -
4. 1(d) ' ali other Operatrng Expenses descnbed in Sectton 1. 35 hereof.

in addition to the foregomg 1tems Manager shall provsde the followrng separate reports ‘
- with the Proposed Annual Budget (each of whtch shall support such Proposed Annuai
L Budget) F : A T

44 (e)~‘ : saies and marketrng,
4.1{f) human resources
4.1(g) f.techno!ogy, ; s

. 4.1(h) o departrnental budgets _

440 ,'cash flow forecasts by month for the fuli Contract Year and R S

L | 4 AG) - asummary mcome statement . o

: _The departmentat budgets and the summary lncome statement shatl be: comparatrve o ,

- .with the prior Contract Year. The Proposed Annuat.Budget shall further include an - -

. ‘estimated profit and loss statement for such year in the form of the statement of profit -

- and loss: recommended by the IACC Uniform System of Accounts. Manager shall. .

.. prepare each Proposed Annual Budget with appropriate diligence and after giving due " - .
: consideration to all relevant factors affectlng the operation of the Center, including -

c “without limitation, market and économic coriditions applicable ‘to the Contract Yearand .~ .. .
e ;operatlon of the Center in accordance wtth the standard set forth in Sect{on 2. 1 The .

8.
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: Proposed Annuai Budget shalt be subject to the approvat in wntmg by the Owner, and -
~ - the Ownier hereby agrees to examine each Proposed’ Annual Budget submitted to it, and
". .. if found reasonable and proper, the Owner will then approve in writing such Proposed
. Annual Budget, it being’ contemplated that the’ Approved Annual Budget will be agreed .
“upon by the parties hereto on or before June 15th of the Contract Year during which said -
.. Proposed Annual Budget is submitted; and if the Owner shall fail to either approve the
* Proposed Annual Budget on or before June 15th of the Contract Year during which said
" _Proposed Annual Budget is submitted, or to subimit its objections thereto to Manager
. within such pertod then the Owner shall be deemed to have approved the same. If the
. Owner objects in the manner provided above to any such Proposed Annual Budget '
submitted by Manager, the Owner and Maniager shall then attempt to mutuatty agree
" upon an.Approved Annual Budget satisfactory to both Owner and Manager and 1f the e
Owner and Manager are. not abte to mutuatly agree thereto, either el

4.4 (x) 'Manager may agree to operate under the terms of the annuat budget N | L
- counter-proposed by the Owner' or - I

t_t.‘t (yj_ Manager can refuse to operate under the terms of the annual budget so
" counter-proposed by the Owner, in which case an additional event of ..
termination shall be deemed to have occurred as provtded in Sectlon 11 3 '
hereof o . . R T

L 4,1(;) | ‘ Manager may, atits: ophon termmate thls Agreement upon mnety(QO) days
R .~notlcetothe0wner Co T o .

" The annual budget approved by Owner and Manager shaii be referred to herein as the "
' “Approved Annua} Budget Y : i .

il lRaele) : ~Manager shall submst to the Owner onorbéfore - T
January15 of each ContractYear (unless otherwise indicated), a proposed listof Capital . . .-
‘tmprovements which Manager recommends to.be undertaken at the Center.during the . .
+ ensuing five year period (the- “Center Capital Improvement Program”). Manager will .-
. include in the Center. Capital Improvernerit Program the Manager's recommeénded - -
. expendltures for Capitat Improvements in priority order including the estimated costs for-
" - design, materials, construction and the proposed contrngencyforeach identified Capital e
Emprovement based on Manager's knéwledge of the Center, the Property; knowledge of S
* conference center and hotel facilities and related construction and its costs, knowledge .
. - -.of revenue-enhancing strategies, and Manager's Tole in malntaming the quality of the o
" Center and the Property; provided, howéver, that Manager shall not be: obhgated to - - L
_-.obtain any bids i connection with its preparation-of the Center Capital Improvement - ..
.- Plan. Manager and Owner reoogmze and agree that the Capttai improvement Program - -
" will be considered by Owner in conjunction With Owner's review of the overall Capital °
- - Improvement Program for the City of San José and the recommendations of Manager for L
. Capital Improvements at the Center will be evaluated against the needs for Capital.
improvements to Owner's other facilities. and properties. -

o0
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SADPR 1ol Biidaet G e;“hance&. Manager shalt at atl tlmes compiy wnth the
' appkcable Approved Annuat Budget, and shall not devzate in-any stbstantial respect
therefrom. Notwithstanding the foregoing, Manager shall be entitled to make additional _
expenditures not authorized under the then applicable Approved Annual Budget incase -
'of emergencies-arising out of fire-or.any other like or unlike casualty, or in order to" .
compty with any . applicable insurance ‘or legal requirements. Manager shall,
_ notw1thstandmg the foregoing, be entitied to revise any Approved Annual Budget not
. more than one fime per calendar quarter and subject to the Owner's prior reasonable
- approval, in the event that there is an unanticipated, significant increase or decrease in
- the Gross Revenues realized by, or Operating Expenses lncurred by, Manager in the
RS operatron of the Center. : : _

: '*huate 3;'|]tf"§’§§ i 5 Dunng the preparatlon of the Proposed Annual Budget N
Manager shall schedule a facilities audit to be conducted by the Owner and Managerin
order o mutuaily determine the items of furniture, fixtures and operatmg equipment to be .. L
included in thé category thereof for the rep!acement and repair thereof, such that the R

. Center shatl be rnamta;ned in acoordance wath Sectron 2 1 of thls Agreement

Ritiak: fans:ttan Bud etesMaaag.‘ri%gas provuded to Owner as of the Effectlve Date an” - L
. initial transition budget, a copy of which is set forth on Exhibit}. Thé expenses setforth R
in such budget shali be folded mto the operatmg budget for the Center

i i 'smenai :CashiE : and @@epatl_@*Statement% Noththstandtng the

foregoing, Manager shaH submlt to Owner for approval within forty-five (45) days after.

‘the Effective Date a proposed cash flow and operating statement forecast for the period
from January1 2004'to June 30, 2004. Owner shall have ten (10) days after receiptto. A
approve such forecast. . If Owner fails to notify Manager of its approval or disapproval . . .-
within such ten (10)-day period, such forecast shall.be deemed approved: If Owner
riotifles Manager of its disapproval of the forecast within such ten (1 0)-day penod Owner
and Manager shall work together to devefop a mutually agreed forecast as soon as.

: reasonabty possrble thereafter ) . o

: Arhcie 5
Books and Records

LS tantfardsuManager shall keep, on behalf of the Owner and in accordance )
., Witi'the JACC Uniform System of Accounts as adopted by the Internationat Asscociatiori . .
- of Conference Centers.and generally accepted accounting pnnctples separate records : - . -k
" andbooks-of accounts regarding all transactions at, through, or in'any way connected' o Tt
with the operation of the Center. Such books and records, sufficient for audit purposes,
shall be kept at all times at the Center and shall, during ordinary business hours, along: .
- ‘with: any bookkeeping- or- accounting. equipment’ used by Manager, be ‘open fo .-
‘examination for the purposes of inspection, or audit by the Owner or its representatives
' durtng normal business hours and so as not to interfere with the operatlon ofthe Center. "
~+. " Any such inspection or audit shall be at the cost of the Center. Manager sha!t cooperate o
o 'thh the Owner or its representatlves in such mspectaon or audrt ’
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:%s MeithiliReperting: '- g ulrements.:Manager shatl dellver tothe Owner within fifleen (15)
.~ -days after the end of each calendar month, the following reports for the Centerrelating to
the operahon of: the Center for prevrous calendar month (unless othemse md:cated) '

524 an unaudlted ﬂnanclal statement prepared from the books of account mamtalned by .
' ‘Manager and containing (i) a statement of the current assets and current liabilities of
"the Center at the ‘end of such calendar month, and (ji) a profit-and loss statement
showxng the resuits of operations, including the Gross Revenues, of the Center for
such calendar month and cumulatzveiy for the then current Contract Year (1ncludlng :
budget vS. actual) l .

‘522 a General Manager‘s summary overvxew

523 "actual and forecasted cash flow and prof it and loss by month forthe balance of the
- ‘current ContractYear, I _ S . S B

524 f nanctai operatang statlstlcs, E

'5'.2.5_.:'roomsstat|stlcs R . AR R o : | B
5,26 .an aged accounts receivable summary, - . X - |
527 . alisting of accounts recervable over 60 days
5"1.; 8 a detalled sates backlog, . |
. 5 2 9 K STAR Report _
. 5.2. 10 acapltal program forecast .

: 5. 2.11 quality evaluatlons |
5.2.12 an mtemal audat checkl:st
:52.13 a check reglster, e ‘

. B 2. 14 a quarterly latlgatlon summary,

‘ _5 2.1 5 a detalled catculatlon of the Base Management Fee payable to Managerwnth respect R
to the pnor month . . ) .

- 5, 2.1 6 a monthly ca!culatton of Net RevenUes for purposes ofthzs Agreement the Comenca _
' ‘ Loan Agreement and the Devcon Agreement and l

- 5 2 17 any other reports reasonably requested by Owner

‘Audil mtrianciaEStatement“Re ertml;;At the end of each Contract Year, an

audlt of the books and records of the Center.shall be performed by a firm of independent

- Certified pubhc accountants acceptable to the Owner atthe Center's expense, such audit
to be compteted and a report to be furmshed wzthrn one hundred elghty (1 80) days after :

D4
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the end of such Contract Year The audited financial statements shall include a balance
sheet, income statement and statement of. changes in financial position and a statement
of the Gross Revenues (if not shown on the income statement) prepared in.accordance

© with generally accepted accounting principles accompanied by an opinion W|th regard
thereto if obtamab!e, of the accountrng fi irm performmg such audlt

54 Zonrng Rules and Regulatlon “The Owner and Manager shalt comp!y in all materrai. _
o respects wrth any zonlng rules or regulatlons appltcabte to the Center and the Parklng
Garage. j : . _ : - :

5.5 ALlcensmg and Permrttlng Atl [lcenses permrts or necessary authonzatrons for the ,
-operation of the Center. shalf be obtained in the Owner's name, except in cases where
.. such licenses, permrts or authorizations ‘are required to be in Manager's name or in
- cases where the parties determme that it would be desirable to obtain any such licenses, :
permlts or authorizations in Manager's name. The Owner and Manager shall cooperate =~ - L
 in obfaining such license, authorization or permit and shall execute alt documents and - - -
take all other action necessary to secure such hcenses, pen'mts or authonzatrons

' Artrcle 6
lnsurance

6.1 Insurance Reguz;ement The Owner or Manager at Owner's request wrlt procure and
maintain for the' Center and the Parkrng Garage at: the Center's expense with .
. responsible and properly licensed companies such public liability, indemnity, property, - -
worker's compensation, empioyment pracﬁces liability, fire and casualty use, occupancy, -
business interruptaon comprehensive crime'and other insurance and such surety, fidefity . -
and other bonds in the amourit and type set forth on, and in compliance with the
-provisions of, Exhibit F attached. hereto and incorporated herein. Such. types and
- amounts of i rnsurance may be changed by mutual consent of Manager and the Owner,
All.policies évidencing such insurance shall be primary as to all covered risks and shall
name both the Owner and Manager as insureds as their interest may appear, and may,
at the Owner’s election, name any mortgageg, lien holder or other security interest holder
- of all or any part of the Property as an additional insured thereunder, as its interest may
“appear. All insurance policies and bonds obtained by the Owner hereunder shall cortain -
- an agreement by the insurers that such poltcy shall not be canceled except upon thrrty o
. (30) days pnor written notroe to all named rnsureds X

- 6.2 Fidelity Bonds. Manager shati marntaan throughout the term of thrs Agreement such -~ -
. fidelity and other bonds as the Owner shall reasonably request from time totime forthe = ..~
" full protection of the interests of the Owner and Manager. Any such bond or bonds may .
also protect the interests of the holder of any mortgage or other security instrumentwith .-
- respect to any- portlon of the Property, and shall be in such amourit and obtained from .~ .
i such surety compames as, the Owner and Manager deem appropnate Lo - e

6.3 Ctarms Regortmg The Owner and Manager shall each grve pmmpt notice to the other of
" ... any.claims made against either or both of them and shall cooperate fully with the other _
" and with anymsurance carrier to the end that all such-claims will be properly investigated
;" and defended. To the extent practicable, ‘the Owner and Manager shall Jointty select’ .
S counsei to. represent therr mutual lntents in anylrtlgataon Manager sha!i a[so cause to be ..

no o
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lnvestlgated all accrdents and, cialms for damage relatmg to the operation and.
- maintenance of the Center, as they become known to Manager, shall report to Owner
" any such incident that is material, and shall provrde to Owner a report monthly setting-
forth all accidents and claims for damage relating to the Center in a form acceptable to
Owner's Director of Finance, cause to be investigated all damage to or destruction of the
Center, as it becomes known to: Manager, shall report to Ownér any such incident that is
- material, fogether with the estimated cost of repair thereof, and shall provide to Ownera
~report monthly setting forth all damage to. or destruction of the Center in .a form
- acéceptable to Owner's Director of Finance, and prepare any and all reports required by -
. Owner as the result of . an tncndent mentaoned tn th:s Sectlon

64 Loss Paxment and Ev:deuce of tnsurance The pohc:es of insurance and bonds _

. requwed to be carried hereunder shall, fo the extent obtainable, contain an agreement by
the insurers or sureties that any loss shall be payable not\mthstandsng any-act or
neghgence of Manager or the Owner which might otherwise resultin the forfeiture of said - ‘.
insurance or bond and that the coverage afforded thereby shall not be affected bythe . =~ - . |

. performance of any work i in or about the Center,” Each such policy or bond sha[t if - :

" obtainable; also contain an endorsement or rider providing that the insurer or Surety - .
_issuing such policy or bond waives any and all rights of subrogation to the rights ofany -~ .- -~ |
- - ~injured party against any party to'this Agreemerit in case of any such party's negligence- PR
* or default in connection with any loss or damage: which is covered by such insurance
policy or bond."if such provision has been endorsed u pon any insurance policy or bond,.
~ eachparty hereto shall apply the proceeds received under such policy or bond to relieve
the other party pro tanto from any obligation or liability of such party on account of its
negligence or defauit in connectlon w1th such Ioss ‘or damage WhtCh Is covered by such -
" policy or bond.- L . : ; '

© 6.5 . Periodic Insurance Policy lexted Revnew AJI insurance potlcy limits provrded under this
- Article 6 shall be reviewed by Owner.and Manager every three (3) years following the
. Effective Date, or-sooner if reasonably requested by Owner or Manager, to determine
- the suttabll;ty of such insurance limits in view of exposures reasonably anticipated over
the ensuing three (3) years. Owner'and Manager hereby acknowledge that changing
practices In the insurance indusiry and.changés in the local law and custom may
_ necessitate additions to types.or amounts of coverage during the term of this Agreement.
.- Ownerand Manager agree to comply with any insurance requirements not expressly set -
“forth herein that the other reasonably requests in order to protect the Center and the
.respective xnterests of Owner and Manager e L o

T .‘ Aicla7 T
Damage or Destruct;on and Condemnatlo

741. Damage or Destructron - Restoratron vansron Subject to the requirements of the

. Hayes Mansion Bond Documents, if the Center, ‘or any portion thereof, shall. be
damaged or destroyed at any time- ortimes during the Term by fite orany othercasualty, .~
. the Owner or its affiliates, at no expense- or risk to Manager, to the extent of the ~
o avaltabttlty of insurance proceeds, shall repair, rebuild or replace the same (such .
“" - repairing, rebuilding or replacing being herein called "restoratlon") so that after such
. restoration.the Center shafl be substantially the same asprior to such damage'or™ - -
‘destructton (the “Restoratlon Standard”) Notw:thstandrng the foregorng, Owner shall -~ . ° .« -
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- have no obttgation to cause the restoratzon of the Center if the Owner, in its sole o
N discretron determines that insurance proceeds are insufficient to restore the Center to -
. 'the Restoration Standard, Inthe event of complete destruction of the Center, the Owner
. orits affifiates shall have no requirementto restore the Center. in addltton inthe event
that the (i) insurance ‘proceeds ‘are paid pursuant to ‘the Hayes’ ManSion Bond
- Documents to redeem Hayes Mansion Bonds; or (i) the insurance proceeds are
insufficient to restore the Center to the. Restoration Standard, or (jii) the Center Is
- completely destroyed, this Agreement shall terminate as of the date that any one of the
foregoing events occurs or is determined. Subject to the rights of the mortgagees, lien
holders, holders of the Hayes Mansion Bonds, or other security interest holders of all or
part of the Property, ali proceeds of i insurance shal! be made avatlabie to the Owner or
its affiliates for restoratlon of the Center R - : - :

12 : Coridemnation arid Termmatron of Agreement If at any time, dunng the Term of thts .
- _ Agreement, title to the whole . or substantially all of the Center shall be taken or . -

. ‘condemned for any pubhc or quasi-public purpose by any lawful _power or authority by -
.. the exercise of right of condemnation or eminent domain, or by agréement between the .
- Owner or its affiliates‘and those authorized to exercise such right, this Agreement shall .
terminate and expire on the date of such taking.-- For purposes. of this Agreement, - L
' "substantiatly all of the-Center” 'shall- be deemed to have, been taken if the untaken '

- portion cannot be practically and economically used or converted for use by the Gwner

- forthe purpose for Wthh the Center is belng used |mmed:ately pnor to 'such taklng )

- 73 Condemnatron -= Restorat:on Subject to the requrrements of the Hayes Mansion Bond ~
' . Documents, in the event of any.such condemnation or takingof less than the whole or
substantially all of the Center, the Owner or its affiiiates, at no expense or risk to .
" Manager, shall, to the extent of the proceeds.of the taking, repair, rebuild or réplace the
Center to the Restoration Standard. Notwnthstandlng the foregoing, Owner shall have no
* obligation to restore the Center if the Owner, in its sole discretion, detérmines-that the
© proceeds of the taking are insufficient to restore the Center to the Restoration Standard.
-+ Inthé eventthatthe proceeds of the taking are paid tothe trustee pursuant to the Hayes
Mansion Bond Documents to redeem the Hayes. Mansion Bonds, this Agreement shall
. terminaté. Subject to the rights of the ground lessor, mortgagees, lienholders, holders of .
. Hayes Mansion Bonds, or other security interest holders of all or. part of the Property, all ‘
. proceeds of such taking being made avaltable to the Owner or its affi llates for restoratxon L

- of the Center ,

T4 nghts to Prooeed Subject to the requrrements of . the Hayes Mansion Bond .

" . :Documents, Owner and Manageracknowtedge andagres thatany proceeds of casualty ~ =~ .~ - -

) _‘msurance or. of a taking are the soie property of Owner, and Manager shall haveno ~ - .. -
tnterest in such proceeds ' . . . .

nA
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Article 8
- 1guor Llcens .

. 84 :guor License Agghcatio Manager agrees to apply fora tiquorhcense and the Owner
x agrees to cooperate with Managerin connection with an application for a liquor license

which, when issued, shall permit the sale of alcoholic beverages in the Center. Manager

and.the Owner agree to amend this Agreemeritto reflect any reasonable requirsments of

a regulatory authority in- connection with the issuance- of a liquor license. This
_Agreement is conditioned upon the issuance of such a I;quor license. In the eventthat

.the appropriate governmental authorities refuse to issue such a license, this Agreement

'may be canceled and termiriated by either party on thirty (30) days’ prior written nofice to

the other party, and nelther party shat have anyfurther obllgatton fo the other under this

' Agreement . o : o )

‘8,2 Liduor Llcense Comghance Manager agrees that it wﬂt conduct its operatlon in .
compliance with all laws, rules, regulations and ordinances: pertalnrng to alcohoal ..

_ bevérage control, and Manager; with the Owner's cooperation, agrees that it shall take
all steps requrred to avoid doing or failing to do anything which m:ghtresult inawarning, .
suspension, revocation or non-renewal of any liquor license covering the Center. Each

party further agrees to cooperate with the ofher in every way to contest vigorously any

action or proceeding which might result in a.suspension, revocation or non-rénewat of

- any liquor license covenng the Center and to use its best efforts to obtain a lifting in the
" case of a suspension, reinstatement in'the case'of a revocat;on and a renewal ln the -

case ofa non-renewai of any such hquor Iacense P : ..

- 8.3 Revocatlon of Non-Renewat tn the event of a revocatton or non-renewai of any thuor )
license covering the Center due fo an act or.omission of either Manager or the Owner
. with the result that the Center is without a liquorlicense for a period.of sixty (60) days or

more, thé other party may terminate- this Agreement on thirty (30) days' prior written
notice to the other.” If, Upon the expiration of such ninety (90) days, the Center is not
licensed with a liquor license, the termination shail take:effect pursuant to such notice, -
and this ‘Agreement shall thereupon be terminated, and neither party shall-have any |
obligations t0 the other party, except with respect to the liability concemlng, or based on -

. events occumng, pnortothe date of such termxnatton ‘ . Lo eer

84 Assrgnment Imgacttng LrguorL(cense Each partyto this Agreement warrants thatrtw:!! .
v - -not assign this' Agreement or make any corporate_change or do any. other act which _
would require the approval of the -appropriate liquor licensing authorities without first ~ -
__ obtalning such approval, and each party agrees that any such action purported to be' ,
. taken by it without the requxred approval of the appropriate hquor ltcensmg authoritzes
: shaIt be nut! and: vord . N . .

.Y
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.. ArttcleQ . Co
Management Fee Y

: 9.1 Management Fee Ca!culatton and F’ayment Dates. As compensatlon for the servicesto’

.be rendered by Manager pursuant to this Agreement, the Owner shatt pay Manager ’
management fees ("Management Fees") as follows: . - :

9. 1(a) a monthly base management fee (“Base Management Fee”) of three percent
' - {3%) of monthly Gross Revenues. For the first three months of the term, the
. 'Base Management Fee will be the greater-of 3% of the monthly Gross

' Revenues or $30 000 per month < .

91(b) . Forso fong as thts Agreement remarns in effect, Manager shatt be entrtied to :
-7 receive the fottowrng amounts as an incenfive management fee. (the
“Incentive- Management Fee”) during each Contract Year, calculated and

pard as set forth in Sec’aon 9. 1(e) : -

(i')' ."Dunng the lntttai Term, twenty-ﬁve percent (25%) of any Net
T Revenues forthe applicabte tncentrve Fee Pertod o

(if) Dunng the tnthat Term after payment in full of alt amounts owingby, - .
. Owner with respect to the Comerica Term Loan and the Devcon - -
. . Agreement, ‘thirty-five. percent (35%) of Net Revenues for the L
appl;cable lncentrve Fee Penod S _

(i) Dunng the ;nmat Term, after the occurrence of the events descnbed
-in Section 9.1(b)(ii) and the payment in full of all amounts owing by -
_ .Owner under the Comerica Revolving Loan, . thirty-seven percent
(37%) of Net Revenues for the applicable Incentive. Fee Period;
provided, however, that Owner hereby agrees that it will apply any
. " Net Revenues first toward the repayment of the Comerica Revolving
" Loan until paid in full following repayment of the obltgatrons under the
' -“Comerrca Ten'n Loan and the Devcon Agreement '

(iv) Dunng the tnrtrat Térm, after the occurrence of the events descrrbed.
in Sections 9. 1(b)(il) and 9.1(b)(iii) and the funding of $1,500,000 i in
* the Volatility Reserve, forty percent (40%) of Net Revenues for the -
apphcabte Incentrve Fee Period and : . :

S " Dunng any Renewat Term, provrded that the events descnbed in
»+ - Sections 8.1(b)i), 9.1(b)(iii) and" S:1(b)(iv). have occurred, thirty .
‘. percent (30%) of Net Revenues for the apptlcab!e Incentive Fee -
Period; provided, however, that in the event that the Volatility. .. .
_ -Reserve has not been fully funded, twenty-five percent(25%) of Net .-~
. Revenues for the appttcabte tncenttve Fee Penod o

For purposes of this Sectton 9 1 (b), “Vofatrtity Reserve” sha[l mean the bond .
.. market volatility reserve established by. Owner and funded by Manager,pot .~ -
© . to exceed $1,500,000. For illustration purposes only, attached heretoas . - =~ .
e .Exhibtt B is a pro forma to-year cash flow statement mdtcatrng the potenttat S

e
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' " cash ﬂow of the Center and correspondmg potential Incentive Management' .
: Fee to be earned by Manager durmg the, rnatiaf Term :

9.1(c) The Base Management Fee prov ded for in Sectlon 9. 1(a) shal be pald o
. - monthly in arrears oh or beforé the tenth (10th) day following the Owhner's
" -receipt of the -unaudited fi nancial statement for the preceding -month
- defiveréd pursuant to Section 5.2 hereof ‘and shall be calculated on the
Gross Revenues for that month as set forth in this statement. Managershatl
‘be entitled to. withdraw from the Operating Account described in Section
24(n) hereof, on the date that the Base Management Fee is .due._and
payable an ‘amount’ equal to the Base Management Fee due for the- -
preceding month. Manager shall be entitled to- so withdraw the.Base -
Management. Fee ' prior to the’ paymerit of any . of the other Operating
'Expenses and if; after the payment of the Base ‘Management Fee, there are :
_Insufficient funds in the Operating Account to pay the remainder of the due ‘ .
“and payable Operatmg Expenses, Manager shall have no ob lgatlon to - - :
. suppEy Manager's own funds for the payment thereof, and Manager shall. -
- immediately notify the Qwner in writing of the amount of the deficiency,: =
whereupon the Owner shall, no later than ten (10) days thereatter, depositin. ...~ . 7 I
the Operating Account the amount necessary to pay all such Operating S
Expenses as provided for in Section 3. 3 hereof unless otherwrse mutually L
agreed by the Ownerand Manager SETR . . j-. -

. 9.4(d) . Ifthe Base Management Fee for a Contract Year is greaterthan the total of
fees previously paid in'a Contract.Year on a monthly basis, any addlttonal' oo
base management fees shown to be due on receipt of the year-end financial
statements will be paid within ten (10) days following the Owner's receipt of
such statements, and, if the Base Management Fee for the Contractyearis
less than the total of fees prewousiy paid in a Contract Year, on amonthly .
basis any excess base management fee paid.during any year:shall be-. -
deducted from the fées payable in the next succeeding months fol!owrng the - -

. OWner's recerpt of such statements . S

.81(e) . The incentrve Management Fee for each penod from July 1 to December31
" . .ofeach Contract Year shall be calculated and paid no later than February 15
of that Contract Year; and the Incentive Management Fee for each period
from January 1 to June 30 of each Contract Year shall be calculated and
“paid no Iaterthan August 15 of the following Contract Year.. The peried from.. .
+ July 1 to December 31 and from January, 1-to June 30 of each Contract Year = -
- shall, for purposes ‘of calculating the tncentive Management Fee, be referred .
: to hereln asan “Incentave Fee Penod SRR . ,

v 9.1() - The Base Management Fee shail be subjeot to adjustment as foltows

o) Effectlve as of the Contract Year commencmg July 1, 2006 and
i . continuing thersafter during the Term, within thirty (30) days afterthe
" " end of each Contract Year, Owner and Manager shall determine the - . ..
- ', Gross’ Operatrng Profit.of the ‘Center for the immediately prior .
- "Contract Year. If Manager achteves for that Contract Year, gither (i)
at least 90% of budgeted Gross Operatmg Proﬁtor (u) at least 90% of .

s\ )
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the REVPAR Penetratron tndex for the Center’s Competrtlve Set .
then Manager shall receive the full Base Management Fee for that ".
Contract Year. If Manager does not achieve at least one of the
- . thresholds. set -forth in the foregoing sentence, then the Base
Management Fee for that Contract Year shall be reduced from three
percent (3%) of Gross Revenues to two percent (2%) of Gross
Revenues. ‘To effectuate such reduction, Owner shall receive during -
the first month (and any subsequent months, to the extent necessary)
of the current Contract Year, a credit against payment of the Base
Management Fee equal to one percent( %) of the Gross Revenues' ~
. of the Center for the prior Contract Year :

(i) Effective as of the Contract Year commericing Juty 1 2006 and v
: ' continuing thereatter during the Term, if it is determined pursuantto =~ . -
" the foregoing section that Manager failed to achieve, for that Contract R

Year, at least one of the following: at least 80% of the budgeted =

- Gross Operating Profit or at least 80% of the REVPAR Penetfration
Index for the Center's Competitive Set, stich event shall constitute an o
- Event of Default entitiing Ownerto the rrghts and remedresofArticte T

1 1 of thls Agreement - : . . :

92 Non-Accumu{atton of Management Fee: : Management Fees shatl be computed
- - separately for each Contract Yearand shalt not he accumulated from ContractYear to

, Contract Year.

93 Travei Reambursement In addrtton to the Base Management Fee and tncentlve

-~ Management Fee, Manager shall be reimbursed monthly for all reasonable trave[ and

. out-of-pocket expenses incurred by Manager or Manager's Affiliates, which are directly

" related to the business of the Centerand cons!stent W|th the Approved Budget or as
:'_othenmse agreed ln wiriting by Owner - : :

9.4  Asset Management Fee. Notwrthstandmg the foregorng. Manager hereby agrees and
- - _.acknowledges that Owner shall be entttled to pay to Asset Manager dunng the Tenn,
the Asset Management Fee _ .

Arttcle10 e
Term o

'210}1 ',j Inltlal Terrn The ongmattermofthls Agreement shall commence on the date hereofand'j R
" .- . shall continue until June 30,2014, unless thrs Agreement shatl be extended orsooner , . .
) terrnlnated as heretn provrded o . IR

102 'Re newal Optron Manager shatl have the rrght and optzon (“Renewat Optlon ); to extend'
.. . suchoriginal term for two (2) successive periods ("Renewal Terms") of five (5) calendar "
- . years each, provided, that, as fo each Renewal Option, (i) Manager shall give wntten'_. )
- .+ notice to the Owner of its election to exercise such Renewal Option at least six (6)
- ‘months pnor to the exprratron of the pending term and an Event of Defauilt o the part of
© . -Mandger is not occurring, and (i) Manager has met or exceeded, in at least two-out of .
S ',the three lmmedlatety precedlng Contract Years, etther of the foltowmg at Ieast nznety EP

o .
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- percent (90%) of the budgeted Gross Operatlng Proflt or at least 90% of the REVPAR '
.. Penetration Index for the Center's Gompetitive Set.. If ) Manager fails to exercise the
. Renewal Option for the first Renewal Term, Manager's nght to extend this Agreement
. shall terminate. If at the date upon which Manager exercises any Renewal Option,
Manager is in default beyond any grace penod herein’ provrded the extensron of the tem '
shall be nuil and void. ‘ : -

‘ 16.3‘ Term As used herern the "Term" shalt mean the ongmal termand any renewal term or
. terms whrch may later come mto effect pursuant to the provrslons hereof .

. Article ‘t1
Defautt and Termlnatton

11.1 Manager Event of Default For purposes of thzs Agreement an eVent of default ("Event S 3
: - of Default’) shall be the failure by either party (the "Defaulting Party") to perform, keep or. o
.. fulfiil conditions set forth in this Agreement in any material respect, and the continuance
- of such failure, subject to the following sentence; for (a) a period of five (5) days after .

. receipt by the Defaulting Party of notice thereof from the other party hereto (the “Non-
Defaulting Party”) specifying such failure, if- such failure or. breach relates fo (i) the
creation by Manager of a public safety hazard, (i) . the failure of Manager to. pay
Operating Expenses when due (and when sufficient funds are available), and (jii) failure

. of Manager to keep all required i insurance in fuli force and effect, or (b) a period of thirty
(30) days.after receipt by the Defaulting Party of notice thereof from the Non-Defaulting

- Party specifying such failure, for all failures other than those set forth in the precedlng
clause (a). Inthe event such failure under clause (b) of the preceding sentence is of a -

- nature that it cannof, with due diligence and in good faith, be curéd within such th;rty(30) 3
day period, for so long a period of time as reasonably necessary to prosecute the curing

-+ of such failure with due diligence and in good faith (provided such Defaulting Party shall-
commence the curing of such failure within said thirty (30) day period and shall thereafter
proceed with due diligence and good faith to cure the same). It shall also beanEventof .

~ Defaultif Managerfarls to achieve, aftéer July 1, 2008, at least one of the following inany
"-Coritract Year: at least 80% of the budgeted Gross Operating Profit or at least 80% of .
- the REVPAR Penetration Index for the Center's Competitive Set (as described in Section -
9:1(). If'an Event of Defaylt shall occur, the Non-Defaulting Party may give to the
- Defaulting Party notice of intention to terminate this Agreement after the expiration of the
.* applicable cure period,.and upon the expiration of such period, the Term shall expire and
.-this Agreement shall terminate; jprovided, however, that. if the Event of Default.is = .- -
. Manager's failure to achieve at least ofie of the following: the requisite Gross Operating . - S L
-.Profit or REVPAR Penettation Index for the Center's Competitive Set for any Contract .- * -
- Year, Owner may terminate this Agreement by written notice to Manager effective. three
(3).business days after Manager’s receipt of such notice.” Termination by reason of an -
Event of Default shall be without prejudlce to any-right to damages or any other right or-
. remedy available to such party at-law or in equity which the Non- Defauttrng Party may
' have agamst the Defau ting- Party under apphcab e taw ) : o

A .1 1:.2,, Owner Event of Defau!t. The Owner shail be deemed to have commrtted an Event of
- - . Default if the Owner-shall be in default.in-the making of any payments réquired to be o
made hereunder to Manager and such default is not cured w:thm thirty (30) days after S

;'wrrtten notlce thereof is glven by Manager CeE

. 50,
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- 11 3 Termination Prowston !n add:tton to .the foregorng, thts Agreement and the -.
' empioyment of Manager shall be terminated, and except as to liabilities or claims which o
shall have accrued or arisen prior to such termination, all- obllgattons hereunder shall )
cease upon the happemng of any of the fottowrng events . :

1 3(a) rf there shalt be filed by Manager in any court pursuantto any statute elther of -
the United States or of any state a petition in bankruptcy or insolvency, or for
~ a reorganization, or for the appointrment of a receiver or trustee-of all or a
- substantial portion of Manager's property, or if Manager makes a general
. arrangement for the benefit of creditors, or if a petition in bankruptcyis filed -
:‘, aga:nst Manager whtch is not dlscharged within ntnety (90) days thereafter' _

11,3(!;))_. the Ioss by the Owner or its Affiliates of the Center or of the. nght of |
" .7 possession or the right to collect the income' from the Center due to-any ~ . L
- defau!t on any mortgage or other obttgatlon, or by operatton of law, S '

B ‘11 3(c) the etection or exercise by either party of the right fo termlnate as expressly .
* " granted to such party and provided for under any of the other prowslons or - R
-Sect[ons of thrs Agreement and . : . , AR

" 11.3(d) . the refusat of Manager to operate the Center under the proy:srons of any
Tl annual budget counter-proposed by the Owner in the manner provtded rn
- .‘,'-Sect;on 41 hereof _ S

1.4 Lender and Flrst Mortgage Lte The partres hereto understand that a bank or other
" financial institution (the "Lender*) may be granted a first mortgage lien on the Property, .
or the Center in connection with the financing of the Center or Property. The Ownerand .
Manager recognize that the Lender may require certain assurances in connection with .
" the financing, such as ¢conditional assignment or subordination of this. Agreement, and,
- the partxes agree to comply w1th the reasonable reqwrements of the Lender '

- 11.5. No. Waiver No waiver by etther Party of any defauit on the part of the- other in the
... performance, ‘keepmg or fulfitiment of any covenant, promise; term, condition,
" undertaking or obligation of this Agreement shall be construed to be a waiver.by such -
Party of any other or subsequent default in performance, keeping or fulfiliment of the _
.’same or any other covenant promrse term, condltton undertakmg or obhgatron ofthis
-Agreement s ) . . . '

ASSt 3 r 'Upon the term:natron of thtS Agreement for any reason all -
R aésets acqutred hereunder including cash, shall be the property of the Owner. Any °
. .. obligatioris incurred in the operation of the Center, which were incurred in-accordance
= . with the provisions of this Agreement, shail b’ assumied by the'Qwner, and the Owner . .
* " shall indemnify ‘and hold Mariager harmless against all claims, demands, or liabilities” - : .
- madeé against Manager with respect toany- such obllgatron and all expenses :ncurred by AT
- Manager in connection therewrth , o R

.- 113 Manager Resgonssbillttes at Temmnatro Upon the termmatton of thrs Agreament for o ) o .
S anyreason S . S O : oLy .

- an
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Manager shall have forty eight (48) hours after such termmatron rn whzch

. '*Manager shalt remove its own pr0perty from the Center,

Manager shall Ieave the Center ina clean and orderly condttron,

Manager shalt m oonnectron wrth the term;natron of thls Agreement
surrender (and assign, if permitted) to the Owner any and all licenses,
permits and/or other authorizations or property held by Manager on. behalf of
the Owner required for the operation of the Center i in accordance with the - -
directions of the Owner and with applrcable govemmental laws regutatlons,
orders or other prowswns, o . .

' Manager shall deliver to the Owner any and all equrpment, suppttes, keys, '
lock and safe combinations, reservation lists, ledgers, bank statements or .

operahng accounts, budgets,’ accounting books and records, software

. programs and other information related. to" any ‘computerized function;- "

, 11;(a)_}f

insurance policies, bonds, and other documents, memoranda,. schedules; .
lists, contracts, agreements, correspondence, records and other properties -
required for the operation of the Center and/or required to be. developed
maintained or kept by Manager pursuant to the terms and provisions of this .
Agreement. - Without. limiting the foregoing, Manager shall deliver to the
Owner all utility coniracts, Service contracts, leases, licenses and other.

contracts entered into in connection with the operatlon ofthe Centerand all . |

warranty. contracts, warranty cards; operatig instructions’ and other -
information and.guarantees concerhing all equipment installed in or used in

‘connection with the operation of the Center. Any and all contracis, leases,

licenses, warranties, guarantees, bank accounts, and other Center assets
which are held in Manager's name shall, if permitted, be assigned by .
Manager to the Owner, and Manager agrees to execute and deliver such' -’
instruments of assignment in connection therewith in such form and with
such specific descriptions as may be from time to ttme requested by the.

. Owner at'ter termlnat:on of thls Agreement

Manager and Owner acknowledge that Manager wnll use certain pr0pnetary e

“information, manuals, handbooks, standards and other materialin performing -

' - Managers responstbllltres After termination ofthrsAgreement Manager will.

‘remove all of Manager’s Proprietary Property, including, but not limited to,

.. operating and standards manuals and handbooks, marketing informationand + - ..
. strategies, computer files, and allinformation related to the Manager's GAP .~ -

" and GAP cusfomer accounts; provided, however, that the Center's customer
- .list.and related information in the Center's | Delphi system is owried by; and -

~ “shall upon termination of this Agreement be delivered by Managerto, Owner -

" - (and .shall- not be- considered : part of Manager's Proprietary Property).

e ‘Thereafter, the: Owner shall have no right to use any of Managers ' .
- - Proprietary Property in. connection with the ownership or. operation of the
Propeity or the Center.. The Ownér acknowledges that in the event of &

S breach of the foregoing sentence by. the Owner, the remedies avaltable to

- Manager at law would be inadequate to preserve and protect Manager and; L ”

L that Manager shall have the rlght to enforce thls Sectlon 11 Y(e)

24
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“seeking and obtarning equitable relief “The Owner acknowledges that this "
Sect:on 11 T(e) shall survive the termination of thts Agreement and '

S A1.7(R) Wxth!n 20 days afterthedate oftermtnatlon ofthls Agreement, Managershatl :
T " provide to Owner an accounting through the date of termination-of all .-
payments made related to the management of the Center through and - -
including the date of termination. Manager shalt also provide all financialand
other records related to the operation of the Center to Owner through the
date of termination and shall. continue to provide reasonable assistance to
.Ownter after -the date of termination of this Agreement (but not after the )
expiration of 60 days afterthe date of termination) to the extent necessary to
- provide reasonable assistance to any new manager of the Center. This
- obligation’ is unconditional and shall survive the expiration or sooner -
termination ofthrsAgreement Managershall have reasonable accesstothe C
- books and records of the Center necessary to provide the final accounting. = = - . &
. Owner shall reimburse Manager for all expenses of Manager in assrst:ng the - o
- new management of the Center after the date of. termrnatron ‘

11.8 Termmatlon During Initial Term. . In. the event of a sale of the Property by Owner to a .- . L
- party other than Manager or ManagersAfF liate during the'Initial Term, this Agreement = . .~ -
~ must be assigried to, and assumed by, any purchaser of the Property, and Owner shall, .
upon such _assignment -and assumption, be released from its obligations under this ..
' Agreement In the event of a sale of the Property by Owner to any party other than
Manager or. Manager’s Affiliate. during any Renewal Term; Owner may ferminate this - .
. Agreement .subject to Owner's ‘obligation to pay to Manager the Termination Fee ‘
" pursuant to Section 11.9.- In the event of a sale of the Property by Owner to Manager or
Manager's Affiliate, during the.initial Term or any Renewal Term no Termination Fee
. shalt be owed by Owner to Manager S )

11.9 'Termtnatlon Fee Pavment ]f thls Agreement is termtnated at any time as a resutt of (;) :
" .Manager's uncured default under provisions of this Article 11, (if) Manager's failure to - -
-obtain a liquor license pursuant to Section 8.1 of this Agreement (iif) the revocation or
non-renewal of a kquor license due to Manager’s act or omission; (iv) thé occtimence of |
- .~ an event described in Section 11.3(a) of this Agreement, (v) the fatlure of Manager and
. Owner to approve the Proposed Annual Budget and Manager elects to terminate this -
Agreement, or (vi) Manager's failure to achieve, for any Contract Year (commencingJuly .~
1, 20086), at least one of the-following; at least 80% of the Gross Operating Profit or at. .
. least 80% of the REVPAR Penstration Index for the Center's Competitive Set thenno . .
;- termination fee shall be due from Owner to Manager. Inthe eventthatthis Agreementjs .- .. - =+
. terminated on' of before"June 30, 20086 for: any reason other than those setforthin- -~ - =
" clauses (i) through (v), inclusive, of the foregoing sentence, Manager shall receivéafee -
- (the *Termination Fee”) equal to the greater of $250,000 or two times the sur of the
"Base and Incentive Management Fees eamed by Manager in the twelve (12) months
. 1mmed|ately priorfothe Termlnatlon effective date. If this Agreement is terminated after =
.. June ‘30, 2006 for any reason other than those set farth in.clauses (i) through (vi),
" inclusive, of the first sentence of this Section 11 9, Manager shall receive a Termination - -
‘Fee equal fo the lesser of (i) oné times the sum of the Base and Incentive Management
Fees earned by Manager in the twelve (12) moriths tmmedfatety prior to the Termination .
- . .-affective' date or (if) $800,000;. provided, however, that if this Agreement is terminated:
' dunng any Renewal Term by reason of the Property not belng restored pursuant to .

L Lo TR
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Arhc!e 7 of thls Agreement then there shall bé no ten'mnatzon fee due fromOwnerto .
Manager, but-Owner shall reimburse Manager for all actual costs' of relocation and =~
severarce of the. Strategrc Team (not to'exceed $200 000) -

. Artrcle 12
~ As_@.gm.nﬂt

121 ¢ ssngnment gy Manage Ownerand Manageragree thatthe expertrse and expenence -
: of Manager are material considerations for Owner to execute this Agreement. Manager .-
. shall not assign ortransfer thlsAgreement or any interest therein, whether by operation
. of law or otherwise, (except to Dolce International or another wholly-owned subsidiary of
Dolce Internattonal) without the prior-written consent of the Owner. - For purposes ofthis,
Section 12.1, any transfer of the majority of the stock of Manager (other than atransferr  ° ,
to Dolce International. or a wholly-ownied subsidiary of Dolce’ International) shall be  -.. L
- ~deemed an assignment and shall be prohtbited w1thout the pnor wntten consent of C -

. Owner

i Artlc!e 13 .
Transfer of Vehlcles w

- 131 OwnerTransfer of Vehrcles Owner and Manager hereby agree that Ownershail convey
. to manager possession and ownership.of the followrng vehicles, AS IS and without
.warranty of any kind, for use by Manager in carrying ot its management and operational . .
. responsibrlrttes under this Agreement, said vehicles to remain the properly of Manager
- during the Term. Owner agrees to endorse {or cause to be endorsed) all certificates of
“title and to execute all other documentation necessary to cause the transfer of fle to the
vehicles to Manager. During the period of ownership of such vehicles, Manager shall
provide insurance coverage for said vehicles - as required by Section 6.1 of this
. Agreement. " If during the term, Manager determines that seme or alf of the vehicles
. referenced in this Section 13.1 have exhausted-their usefut life, then, upon notice to
Owner by Manager, Owner may request and receive, absent monetary or other
- - consideration, the retum of said vehicles from Manager; otherwise, Manager may
.~ dispose of any. such vehicle as itdeems necessary and appropriaté. Upon the expiration *
of the Term or termination of this Agreement, Manager shall promptly re-convey title to .
the vehicles, and shall return possession of said vehicles, to Owner, AS IS and without
- warranty of-any- kind, -and . Manager shall execute all docurnentation necessary fo.. -
'eﬁectuate such conveyance The vehicles subject to this, Sectlon 131arer-. .. N

1340 ;'1996 Ford Club (VIN#1 FBJSS1 G3THA61915),

. 134(b) " ege Ford Club (er#1 FBJSS1 GSTHA61913)

- 131 (o)' R ?1996 Ford Club ViNg1 FBUS31 GSTHA61912)

o 131 (a'; o ff'1996 Ford Ranger (VIN#1 FTCR1OA5TI‘A32236), and -
> '13,1{_@3) : | '.1 999 Lmoo:n Town Car (\ItN#1LNHM81WXY638368)

Y- SR
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: Article14 _ L o
Negatlon of Partnersh ip and Interest in Real Propertv .

141 Relataonshrg between Ownér and Manage Nothcng contasn ed in this Agreement sha!l _
-~ constitute, or be construed to. be or to create, a. partnershsp, joint venture or lease
between the Owner and Manager with respect to the Property or the Center or the
. constructaon devetOpment or operatuon thereof ‘ .

14.2 ,‘ No Real Progem, Lren or Secungy Interes Thts Agreement shall not be deemed atany

time to be an interest in real estate or a lien or secunty interest of any nature against the
. Centeror the Property or any ‘other land used in connection with the Center, or any
. equipment, fixtures, inventory, motor vehicles, contracts documents, accounts, notes,
- drafts, acceptances, instruments, chattel paper, general intangibles ‘or other personal .
. property now existing-or that may hereafter be acquired or entered into With respect to A
. the Center or the Property or the construction, development or operation thereof. The. -~ - |
. rights of Manager shall at all times be subject and subordinated to all mortgages, deeds - -
of trust, security agreements, the Hayes Mansion Bonds and other security instruments . _
which may now or hereafter be outstanding and to- ali renewals, modifications, LR
rearrangements consolidations, replacements and extensions thereof. This clause shall - : ]
* be self-operative and no further instrument of subordination shall be required. Manager
shall execute promptty any certificate or other document that the Owner or its Affiliates or
any mortgagee or other security holdermay reasonably requestas to such subordination
so Jong'as such subordination does not obligate Manager to provide services hereunder .-
~ ‘withouta correspondzng obligation on the part of the Owner or any successor in inferest
to pay the Management Fees and reimbursable. _expenses due hereunder Manager
" hereby irrevocably constitutes and appoints the Owneras ‘Manager’s attomey-m-fact to
- execute any such certificate or document for and on behalf of Manager. Said power of
attornay shali be deemed to be coupled with an rnterestand shall survlve the dlssofutlon :
bankruptcy or iegal dlsabmty of Manager fo o r -

) .Ar:tlcle 15
Force Ma[eur

151 Force Ma|eure In the event of either party hereto be:ng rendered unable wholly orin
© . part, by force majeure applying to its operations, t© carry out its. obltgatxons under this .
Agreement other than to make payments of amounts due hereundsr, it is agreed that
* . the obligations of such party, so faras they are affected by such force majeure shallbe
_ suspended during the continuance of arty inability so. caused and such’ cause shall, so
far as possible, be remedied with all reasonable dispatch. The term "force majeure” as
_‘employed herein’ shall méan acts of ch _strikes, lockouts’ or other industrial. -~ .
- disturbances, acts of pubﬂc enemy, wars, terronsm, insurrections, riots, epidemics, fires;. - -
" .. storms, floods or other casualties, and any other cause whether of-the kind herein
enumerated or othenmse not within the control of the party claiming suspensnon allof .
. which by the exercise of due drllgence such .party is unable to foresee or overcome; ~
... however, the settlement of strikes or lockouts shall be entirély within the control of the *
.- - party having the dtfﬂcu!ty and theé above requirement that any force majeure shall be
el remedled w1th the exercnse of due dlllgenoe shall not requnre the settlement of strzkes or

W ]
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"."lockouts by accedmg to_the, demands of the opposing party when such course s
1nadwsable in the dzrectton of the party havmg the du’txculty : . g

Artlcle 16
Notlces .

16.1 Notice Prov;snons -All nottces to be given. hereunder (and ali requests for required
‘ consent} shall be given in writing ‘and shall. be deemed -given.when delivered by
messenger or by the U.S. mails (and, if mailed, shall be deemed received three (3).
- business days after the post-marked date thereof), with postage prepaid, registered or
certified, and, if intended for the Owner, delivered or.addressed to the Owner c/o. .
. Director of Finance (or his.or her designee), City of San Jose, 801 North First Street,
San'Jose, California 95110, and, if intended.for Manager, delivered or addressed to’ :
Manager c/o-Stephen Giblin, President, Dolce International/San Jose, Inc., at 28 West R
. Grand Avenue, Montvale, New Jersey-07645, with a copy to J. William Boyar, Boyar & S
Miller, 4265 San Felipe, Suijte 1200, Houston, Texas 77027. Either party hereto may - .
" changé the address for riotices hereunder by such party giving nofice of suchchangesto - - ..
. the other party hereto in the manner hereinabove provided.. If Manager is giventhe ~ * _
* name and address of any Lender, it will give copies of all notices given to the Ownerto a
such Lender, in'the manner set forth in thts Arttcte 16 - ,

. ‘Arttcle 17 |
Indemmﬁcatlon -

171 Manager 1ndemmf' cation Prowszon . To the extent that Owner shall. not be ful!y
recompensed by insurance, Manager hereby agrees to indemnify, defend and hold
" harmless the Owner for, fromand againstany cost, loss, damage or expense (including;
but not limited to, reasonable attorneys' fees and all court costs and other expenses of
 liigation, whether or not recoverable under local law} resulfing from the material breach
~ of this Agreement by Manager or the fraud, negligence or willful misconduct of Manager
or its officers, employees and agents in the performance of their respective obligations
under this Agreement. . Amounts paid by Manager to Owner in fulfillment of Manager's
- obligations under this Section 17.1 shall not be deemed an expense of operattng the -
" Center and shall nét be deducted in computtng ‘Gross Operating Profit for the Center, it -
being understood and agreed that atl such amou.nts,wﬁt be the responsrbtlxtyof Manager

- 17.2 _Owner lndemmftcatton Provrsz To the extent that Manager shal not be fut!y
"~ -, recompensed by insurance , Ownar hereby agrees to mdemmfy defend and hold
“Manager for, from and agamst any costs, loss, damage or expense (including but not
~ limited to, reasonable attomeys’ fees and all court costs and other.expenses of litigation,
whether or not recoverable under local law) resulting from (i) the fraud, negligence or
. willful misconduct of the Owner, and- (ii) payment of Operating Expenses incurred by
*.Manager in accordance with the.terms of this Agreement; provided, however, that any
" stich action or claim shall not have arisen by reason of any matter for which Manager is .
responS|bte for provldtng mdemnlf' catton to the Owner pursuant to Sectron 17 1 o

.y
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17.3 . Conseguentaat or Pumtive Damage Notwrthstandrng anythrng tothe contraryprovrded.
- In this Agreement, néither party shall be lrable to the other hereunder for any

R consequentral or punltlve damages

7.4 Indemnification Acknowledgement The Owner and Manager understand acknowledge

' - and agree that each of them has rélied on the lndemnrty of the other as an inducement
and as a material part of the consrderatton for entenng this Agreement. The Owner and
‘Manager further agree that the indemnity set forth above shali survive the exprratron or
termlnatron (whether wrth or ‘without cause) of thrs Agreement : :

S Articleds el
Prohrbrtron on G:fts, Revolvrng Door Prohrbrtlon
- 1841 Owner $ Glft Ord;nance Manager acknowfedges that Chapter 12 08 of the San Jose ) Cl
Municipal Code prohibits Owner's officers and desrgnated employees from accepting - n

. gifts as defined In Chapter 12.08. Manager agrees not to offer- any Owner off' cer or
desrgnated employee any gift prohibited by Chapter 12 08, ' ) s

18,2 Matenat Breach wrth Respect fo Grﬁ Ordrnanc Managers offer or gwtng of: any gtft o
prohibited by Chapter 12.08 will constitute a material breach of this Agreement.” In

* addition to any other remedies Owner may have:in law or equity, Owner may termmate
- . this Agreement for such breach as provrded in Article 11 of thrs Agreement

18.3 - Revolvrng Door Ordmanc Manager is famrllar w:th Chapter 12.10 of the San Jos& -
" _Municipal Code ("Revolving Door Ordinance") re atlng to the disqualification of Owner's
_former officers and employees in matters that are connected with their former duties or . .
* official responsibifities. Manager shall not knowingly utilize either drrectly orindirectlyany
officer, employes, or agent of Manager to perform services under this Agreement, if in
the performance of such services, the ofl' icer, employee, or agentwould be iy vrolatson of '

o the Revolwng Door Ordrnance

Atticle 19
Mscellaneous :

© 191, ,Non—Warver of nght Failure on the part of ezther party hereto to complarn of any actron o -
.+ ornonaction on the part of the other, no matter how fong the same- may continue, shall - L
~never be deemed to be.a waiver by stch party of any of its rrghts hereunder. The: - -
- consent or approval by either -party hereto to or of any action of the other requiring such -

" consentor approval shall not be deemed to waive or render unnecessary such consent. :

. ‘or approval toor of any subsequent srmllar act. 2 : :

. 19.2 Rights of Successors Except as herem otherwrse expressly provzded the terms and
. provisions hereof shall be binding upon, and shall inure to the benefit of the respective
- successors and assigns of the Owner and Manager. Nothing in this Section Oshallbe " - - .
.- construed to waive the conditions elsewhere contarned rnthrs Agreement appltcable to. = Lo
C assrgnments or other transfers . _ .. . ) ST

~r
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: 19.3} T ime of Essence T:me ts and shall be of the essence of th|s Agreement and of each '
term and prov:sron hereof : ) , : S .

19.4 Goveming Law and Venu This Agreement shalt be governed exclusnvely by the

- . provisions hereof and by thetaws of the State of California as the same may fromtime to
time exist. In the event that suit shall be brought by either party to this Agreement, the -
parties agree that venue shall be exclusively vested in the' state court of the County of -
Santa Clara, Califomia, or if federal jurisdiction is appropriate, exclusively in the United -
States Dlstnct Court Northern District of Calsforma, San Jose, Cahfo mla o .

°19.5 everabmy lf any term or provss;on hereof orthe appl]catlon thereof to any person or
-~ . circumstance shall to any extent be invalid or unenforceable the remainder of this.
Agreement or the. appircatton of such term or provision to persons or mrcumstances," s
other than those to which it is held invalid or unenforceable, shall not be affected -
thereby, and each térm and provisions of this Agreernent shatt be valld and enforoeab[e -
to the fu!lest extent permltted by Iaw ' : : : .

19.6 . Owner R;ght of Entm The Owner and its agents and representatrves sha[t have the nght' TR
to enter-upon the Center at all imes. Managerand its agents and representatives shall RSP
‘ ..have the right to entar upon the Center at alt times pnor to termlnatlon of the Agreement. R

19.7 Constructlon Words of any gender used in this Agreement shatl be held and construed
- to and include any other gender, and words singular shali be held to include the pldral,
unless the context otherwise requires. The capttons or headings used in this Agreenent.
- are inserted and included solely for convenience and shall never be considered or given
‘any effect in construmg the provrsmns hereof if any question of tntent should arise.

19.8. ntlre Agreemgnt No verbai or parote agreements pertamlng to this Agreementshalt be
" binding on the Owner. or Manager, the entire agreemeént to be such as is written into this
. Agreement, and the Owner and Manager hereby agree that each has carefullyread this ~
" instrument and that the same terrns and conditlons hereln set out are satlsfactory :

- 19.9 No Assumgtso The revrew approva! ;nspection, exam;natlon or consent of Owner of .
R ortoanyitemtobe reviewed, approved, inspected, examined or consented toby Owner
. shall not constitute assumption of any responsibility by Ownér for either the accuracy or:
suffic iciency of such item or the quality or suitability of such item for its :ntended use, but
rather for the soie purpose of protectmg Owner’s lnterest A .

1910 OwnerRepreseng_tl\L_ Wherath;sAgreement requ:res orpermats Ownerto actand no,_j S
.~ officer of Owner js specified, the City of San Jose City Manager or the designated . - .~ -

representative of the Clty of San Jose' s Clty Manager has the authonty to"act on, S

'Owner‘s behalf : " ) o

oL
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19.12 Third Parties Nothmg contatned in. thxs Agreement shall be construed S0 as to confer
any rzghts or benet” ts’ upon any person or entrty nota party to th;s Agreement

20.1 Capital tmgrovements Oversrght Owner and Manager may agree, on a case by case L
basis, that Manager shall oversee the design and construction of Capital Improvements .-
. to the Center orthe Property. Al Capital Improvements made by Manager shall comiply -
.. with the prowsxons of this Article and such other terms and conditions then in effectthat
_ govern construction of improvements on Owner's property. Notwithstanding anyterms i in-"
this Agreement to the contrary, Manager and Owner agree and acknowledge that unless. .

"+ 20.2 Manager's Implementation of Capital Improvements. Exceptas provided in Section20.3
below, Manager will only implement those ' Capital Improvements identified in the .
"~ Approved Annual Budget prepared by Manager and approved by the Owner pursuant to
Article 4. The parties acknowledge and agree that Manager. in the Approved Annua}l
. Budget willinclude the Manager's recommended expenditures for Capital Improvements. -
in priority order including the estimated costs for design, materials, construction and the
_ proposed contingericy for each tdentrt“ ed Capital Improvement, based on Manager’s .
" knowledge of the Center, the Property, knowledge of conference center-and hotel = *
.fact!:ttes .and related constructron and rts costs, knowledge of revenue-enhancrn '

120.3 ' - Manager Implementation of Capital Improvements Not [dentified in Capital Improvement
: Program. Owner and Manager may from fime. agree that Manager may.oversee the
- design and construction of Capital Improvements that are not identified in the Approved -
‘Annual Budget but for which Owner has appropriated funds to pay for the expense of the -
Capital Improvement ("Additional Capital Improvements"). * Provided that funds have
beeh appropriated by Owner, the City Manager, on behalf of Owne, is hereby alithorized * .
1o enter into a memorandum or similar agreement with Manager on such terms as” .*
. Owner and Managér deem reasonable, regarding the Additional Capital Improverments.- - =
P Manager shall foliow.the requrrements of this Article 20 w;th respect to the desxgn and :
- constructaon of the Addatronat Capttat improvements . . ,

. 204 - Pam]ent to Contractor Ownerwrli payManagerforwork completed wrth respect to any '
: . approved Capital improvement overseen and rmplemented byManager within 30 days of -
'the Manager’s presentation to Owner of requisitions evidencing the expense incurred, o
- thé amount remaining to be expended arid the percentage of the Capital Improvement .
"' . thathas been completed to date unless the Owner and Manager have agreed inwiiting, -
- " - toa different payment schedule for the project. Owner shall have the right to rejectany =
o ~reqursrtron which does not mest the requirements of this Section 20.4. Ownershallhave - -
" . theright to disapprove any requisition if the-work performed on the Capntat lmprovement' B
-..doés not meet the requrrements of this Agreement . AT ‘
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20 5 Ptans and Sgecn‘ cation Pnor to makmg any Capltat Improvement at Owner’sv ,
.. direction, Manager shall submit for the Public Works Director’s (alternatively, "DPW
~Director™) review and wntten approval a complete set of plans and specifications for the -
work to be performed ‘Notwithstanding the foregoing, if the DPW Director determines -
that no plans and specifications are necessaryfor a particular Capital improvement due
to the nature of the Capital Emprovement ‘Mahager will hot be required to submit plans
‘ and specifications. References in this Agréeemént to the Dlrector of Public Works shall |
-include his-or her authorized destgnees y : :

20.5(a)" The p[ans and spemﬁcat:ons shall mclude an estrmate ofthe cost ofthe work - o
el : to be performed anda schedule of construction. : . SR

20;5(5)‘ ,The plans and spec1t'wt;ons shatt be stamped and approved by the
Lo approprrate desrgn professronals - : : S -

20.5(c) . The plans and specrfcatrons shall comp!y wrth al! appircable federal, state '
. ~ and local requirements including without fimitation, the City of San Jose _
Department of Public Works Standard Specifications, dated July 1992,and
_any subsequent modifi cations to such Standard- Specifications. The plans ‘
" and specifications shall incorporate - any other desrgn guadellnes and -
e reQUrrements provrded by Owner . e

20.6 Managers Construotlon Contract Regunrements Manager shall not construct any )
- Capital Improvement except pursuant to a wntten constructron contract entered into

, pursuant to the requlrements set forth herem

20 6(a) No constructlon agreement shall'be awarded to any contractor other than . -
one qualified and properly Ircensed in the State of Callforma fo perform such
constructton work . 4 . :

- 20.6(b) Manager shall be responsrbie for obtamrng aii permrts approvals and :
: *authorizations necéssaryto construct a Capital improvement, Managershall . .
not-award a construction contract-for.a.Capital improvement unhl |t has o

"'.obtained alf such permlts approvats and authonzatlons L

- 20.6(c) In the event that the estrmated oost of a proposed Cap;tal tmprovement 1s"v
. “ . less than the amount required under the San Jose Gity Gharter for pubtrcly.
. bidding a public works project,- ‘Manager shalf obtain at least three (3) quotes,
“from three (3) separate contractors, to perform the work as set forih in the.
-approved plans and specifications. Ifthe Owner has authorized Manager to
. .obtain quotes without first having approved plans and specifications, thenthe
| '.proposed work :will be described with sufficient detail so as to provide = -
_ responding contractors with the information nacessary to respond with an. "
" - accurate -and complete quote. Manager.shall award the construction . .
. contract to the lowest quote obtained, subject to. first obtammg Owner s .
B approvai and the requ&rements of Sectlon 20: 6(e) ' . Eoen

L :20.6('d)3 In the event that the asfimated: cost of a proposed Capltal Improvement is

.- over the amount reguired under the San’ José City. Charter for publicly- -
AR bzddmg a. pubisc works pmject then Manager sha!l award the constructron S

~ 0.
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.contract to the iowest responsxve bldder who is respon31b¥e subject to fi rst :
. obtaining Owner’s approval and the requnrements of Section 20.6(e). :
-~ doing s0, Manager shall comply with the public bidding procedures and
requirements as set forth in the San Jose City Charter and in Chapter 14 04
- of the San Jose Munrcrpat Code, as these may be amended o

. . 20.6(e) lf the Iowest quote or bid obtamed by Manager pursuant to Sect:ons 20. 6(c) -
- or 20.6(d) is over the estimate for the Capital Improvement set forth in the
approved plans and specifications, or in the absence of approved plans.and
. specifications, the estimate set forth in the . Annual Capital Budgét or the
" ‘estimated amount for the Additional Capital Improvement, Manager and the
_ desrgnated representative of Owner shall mest and confer.in good faith to -
- determine . whether to award the construction contract to the lowest
-responsive bidder, who is responsible to reduce the scope of the work and’ S
obtain new quotes for, or bid or rebid the Capital tmproVement project as _ b
: apphcabie, orto proceed in some other manner. T

20.7 " Evidence of lnsurance Regurrements Each and every constructlon agreementfora .
t Caprtal !mprOVement entered into between Manager and a contractor shall contain 4 b
insurance - provisions -naming Owner as ‘an additional -insured. -All policies, - ’
endorsernents, certificates and/or binders shall be subject to approvai by the Director

- of Fmanoe or the Director's authorized desrgnee as to form and content. . .:

208 Constructxon/Performance Bond Regulrements Pnorto commencmg constructton of
. . .a Capital Improvement, Manager or its contractor. shall furnish to.Owner, at no
expense to Owner, the following bonds: (1) a payment bond securing the payment
of all ‘construction labor and materials and, (2) a bond of faithful performance
securing completion of all the work and construction and, if requested by Owner, (3)
. . a'warmranty bond protecting Owner from any work-or labor done or materials or
~ equipment furnished under the contract for' the Capital Improvement which is
_ defective or not'in accordance with the terms of the contract. .Notwithstanding the
preceding sentence, the DPW Dirsctor. may- walve the requirement for a faithful
.- performance bond if such waiver is consistent with the policies and procedures
" established by the City for the waiver of faithful performance bonds. The bonds shall
be executed by a surety possessing a valid certificate of authority issued by the
* California Department of: Insurance, and shall name the Owner as obligee. .The -
: payment and performance bonds shall be for an.amount equal to one hundred
- percent (100%) of the total amount of the contract secured by each respectivebond. - -
.. "The form of the bonds shall be-approved by the City Attorney.and they shallbe filed - S =
.. with the San Jose City Clerk. The bonds shall be substantratlymthe formssetforth -~ - .. °
- in Appendix 1 to this Agreement. In the event that Owner revises the forms setforth
~.in Aggﬂ\g_l_)_(,__ Manager, at Owner‘s d:rectlon, sha[t use the revrsed forms ;

. 20;95 ‘ 'Constmctton Provrsrons for Cagitaf Imgrovements Constructron of each Capxtat. C
. ' ‘tmprovement shatt be in accordance wrth the followrng provaszons ;' I

20 9(a) Construction ofa Capital Emprovement shali bei :n accordance w:th the plans' '
: and speczﬁcatsons approved by the Department of Public Works and Ownér's’ Ce
. = standard specifications. During construction, Manager may execute change’ - .. .
o orders tnvolvmg mmor routine changes to the. pians and Specn"catrons as’ " ,

An -
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: needed tofaczhtate construct;on ofthe Caprtal lmprovement prowded thatno = .
- such changes shall alter the scope or- increase the cost of the Capital - :
. Almprovement Manager shall not execute a change order involving anything
. other than a minor, routine change to the plans and specifications without .
i ﬁrst obtatnrng the consent of Ownel‘s desrgnated representatlve

209(b) - OWner shali have the right to rnspect the- work at any time durrng the
' " construction of the Capital Project. If at any pointduring construction; Owner
- detérmines that'the work Is riot being performed in a manner that complies
 “with the provisions of this Agreement, Owner shall have the right to stop the ~
-_constructlon and direct the Manager to correct the deﬁcrency ' "

20.9(c)- " -
v DPW Directors final written approval .and acceptance of the Capitai-' o o b
!mprovement Manager shall finally accept the project and immediately - .
record in the Office of the Santa Clara County Recorder a notice of - = F

Co completron compIyrng with the requirement of California Civrl Code Section :
3093, ; R

ﬂFolIow;ng completlon of the Caprtai lmprovement Manager shall provide
Owner with two'(2) completed sets of as-buiit drawings and a CAD disk, if - -
. drawings were produced on dtsk and a breakdown that shows aII costs - -
: ‘lncurred for such work : oo .o S

C. 2010 . Comg!:ancewathAgghcab!e Law Managershall causethe Caprtal Improvementsto .
‘ *be désigned and constructed in accordance with alt apphcable laws. Without limiting

the generality -of- the foregoing, Manager shall assume. all responsibility for
coord;natmg and obtaining required approvals from all government and regulatory .
agencies (i.e. City of San Jose Fire Department, County | Health Departmentand the " -
like) for the design and construction of any Cap:ta! improvement. Owner agrees to
cooperate with Manager rn seekxng the necessary or des:red govemmental

’ .approvals ‘ i . :

2011 - Prevazlrng Wage As requrred by Owner's pohcy regardlng payment of prevaihng .
L .~ wages and.Sections 1770 et, seq. of the California"Labor Code and implementing -
- -regulations, Manager shall pay, or cause fo be paid, prevailing rates of wages for all
_. . work done in connection with the construction of any Capital Improvement. Inthis "
- connéction, Manager shall cause each contractor and subcontractor tokeepan . . .. - -
. accurate: payroll record ‘showing name, address, social- security number, work . - -
_ classification, strarght-tme and overtime hours worked each day and weekand the: . -
. actual per.diem wages paid to each person certified in a trade or craft, apprentice,
.~ work or other employee of the contractoror subcontractor, as applicable, performing -
" ‘work on a Capital Improvement. . Manager shall cause to be provided or made -© =
. available for inspection, as may be requested by Owner, a certtt' ed copy of such ST

I -payrol records

A4. - . .
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. Article 21~
Noncomget
211 -Manager hereby agrees that itwill notoperate another executrve conference center
or conference-resort during the Term or any Renewal Term within the city limits of.
_ 8an Jose, California, Santa Clara, Califomia, Los Gatos, California; Milpitas,
- _California, Campbell, California and Morgan Hlﬁ California, excluding conference =~ - -
centers owned by a unwers;ty ora company for thexr predomlnant busmess use ln '
-such areas C . - . .

[Bcrnaihg:{gr of_ﬂlP,_age inienﬁonéfly Left ﬁ[ank]

cAn
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" WITNESS the execution hereof in several counterparts each of which shalf be deemed an ‘
- original, and all of which shall constitite. but one and the same mstrument as of the _ e "‘ﬂéy of
' :"December 2003, ‘ E
a THE'QWNER:_. |

-~ City o‘r:.San Jose, Cﬁaiiforr'lja
. APPROVEDASTO FORM AR T

RiCH DOYLE CITYA‘ITORNEY

N pud el —
- Title: (o by . Tie:

- 'MANAGER

o SO B ORI _ Délce intematrona!lSan Jose 1nc ’
T
e S (Przt me) T o T e
o Titler W* C«ﬁu

- Exhibits L

' ‘:"A" Descnptlon of the Property
“B"— 10-Year Pro Forma =~ - S
- ' “C” =~ City of San Jose Wage PoErcy Requ;rements T
“D” - City of San Jose Envrronmentally Preferable Procurement Poltcy
. “E” = Initial Competitive Set - ‘ .
e s Insurance - . : -
=G - Parking Garage and. Park Mamtenance Requsrements :
“H” — Security Plan- .
“t— Transrtronaf..Budget_

| _,Aggendlce

A~ C;rculatron Space -
_,«f“l" Forms ofBonds o

Sl
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e EXHIBITA .
DESGRIPTiON OF THE PROPERTY

. BEGINNiNG atthe pomt m‘ intersection of the centsr. line of Edenvale Avenue, 40
 Teet wide, with the Soitherly boundary line of that certain 8.37 acre parcel ofland . *
. described in Deed executed by Benjamin B. Smith; et ux, to Charles C. Snyder, et .
.. .al, dated September 15, 1954 and recorded September 15, 1954 in Back 2962 of - * -
" Offlelal Records, page 145, said point of intersaction being dls!ant along said cantar .
7 line'of Edenvale Avenue North 1° 27" 20" East 1022.57 feet from the point of - :
- Intergection of said center line with the center line of Chaynoweth Avenue, 40 feat
.~ wide; thence along said center line of Edenvale Avenue, North 1° 27 20" Edst .
- 419.80 feet to the point of intersection thersof with 2 Northerly boundary iine of sald s
9.37 acre parcel; thence leaving said center line and running along said Northerly . g
- boundary line of the 9,37 acre parcel Noith 88° 32 40" West 572.64 festto the most . . = . - o
" Northwesterly comer thereof; thence along one of the Westerly boundary finesof - Co o
said-9.37 acre parcel Sauth 1° 27" 20" West and paralle] with the'canter line of . , DS
Edenvale Avenue, 462.95 feet to the Southwesterly comer thereof; thence along the e E
Southerly boundary fine of sald parcel of land, the following courses and distances; . . - . - :
- South 69 28' East 118.00 feetf; South 78° 33" East 50.00 feet; South 81° 36" East' ° " L T
50.00 feet; North 88° 12" East 50,00 faet; North 75° 17" East 175.00 fest; North 657 S
56’ East 100,00 feet and Sauth 88° a2’ 40" East 56.58 feetto a harrow tooth setin -
" the center line of Edenvale Avenue being the point of beginning, containing 6.227

* acres oftand, more or less, and being a part of Lot 8 of the Santa T eresa Rancho, -
Santa Clara County :
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- REVENUE - N ] - I ] R T
“Rooms * " egEBO00 . BOIBO00 . 7,809,000 . - 'B202,000 BSR4,000- BENASZ . 0223465 - DEOD168- . B785A74. - 010,078,728 . |
Faad, {8 Bav 2003 | 4A0B000-  SSAT,00D . SATT000 - BE25000 L V.2SD000 - TAGTS0  L601525 782227 - | BASASID - SA047aT.
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Conterenca Sarvicon 1980000 2513000 253000 © A85000- 333000 3432880 © -BES5060 | 8442080 4751221 . ¢ . 4863460
Spa. : 300000 © 414000 . 618000 ©  63LG00 . 736000°  THBONC | 780,822 . BOA24T" 820747 .. 863226
Mirior Og a74000 | _ U GOGOD __ SIBOND __7A000. 770,000 A 816503 . B4iAW 866,642 . oz edt

.Gnosséalenue 12.470000' (B208000° 19342000 201000 © 22366000  2MATAGT  aSS0r .- ZeAdjey | 25k’ O ghpiagia |

' omscrsxpeusss . e T e o o G R S
Rooms . 4244000 - AAS1000 4800000 4705000 - 4774000 - 1827220 © 1,682,037 - 4,930498 1 ° 1895863 - - 2056562
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Mirior Operations - 213,000 326,000 - 380,000 CAZTO00 . 442000 . 4557260, 468,918 - 482,005 497475 . " 512389

-ro-ml.emecrexvaus:asi TGOON . TT6I000 T BEMOW | - BA1L000 T SA0R00  WEUAiS0 - WB0Sd5’ TUASEA3 1 TOBI0SIZ L L TAMEN s
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DIRECT EXPENSES L _ R e

- Ergineerng - 834,000 558,000 ge4,000 7030000 -722.000 7aless . 702,050 248 0 6oaET
“ Salos and Markeling 1408060 1409000 14830007 . 1541000 . 1505000 1028588 - {873,574 - 4719801 . LIBBETE °
‘Adminstraiive and Ganerst | $2K000 - 1402000 - (1474000 - (S00000 . 45770007 - 1620288 16E4@E . . 70713 . 4760758
Basn Mgt Fea ) 486000 .- 5BODO0 ©  63BOBD VGO EpA000, 742,000 . 733000 - TER000 -

Utiiies. . en oD ' . BDB.OOD 925,000 995000 1020000 - 1048050 _ 1070871 1106485 | 1,136814° . 1168479 .
TOTAL INDIRECT J409000 - 4783000 TTBAMG00  BAUGH00 | SE7BO0D 578860 | 6560420 B.0R2A00 GBI 6384420 .
 GrossOpersting Proft]- 1598000 . 3813000 © SS02,000  65TA0G0 . TA7B0D 7405780 7e40zzg  TS6273 CC eadzEMt . Bssesz -
FIXED EXPENSES Lo S o , A R LA e
Insyranca: - {8100 249000 287000 325000 . 343,000 33001 . m3002 . 343003 . . BM3006- - 3430067
Property Taxes . - 202,000 3090000 306,000 . 3QOD . -, 320000 - . EMO0t . 32402 . 324000 .. $21004 | G0 321008 .
Assot Mgz Fre - BDO00- 64250 . G283 - 53,845 - - s8,181 | 54670 . - 51085. : ¢ 69434~ . ‘G020 82443,
Leate & Other = L 261,000 . 267000, -_ 27000 . - 280000  _ 267000 - __ 304893 303,002 __ 311338 H9898  _ _ agmeod -
TOTALF])(ED EXPE_NSES L 794,000 - 866,250 . OS5It 871,645 . - 1,006,185 - £,0i5465 1,024,891 - 1,034,775 1,044,625 ) ~1.GEE‘147
NotOparatngincome | 1180000 B0ABZED" - '4,6'7‘2.'4‘59_ . BEOSASS 671803 GAI2GE . GOIGZIE | GRAOGL | TORTSET  TTAMESS.
OTHER EXPERSES N o] . e e
Furture, Fict. & Exuip. o . G1BODT . 7RG BEOI0 © (894000 82160 . T -DAGTE4. .  B77BB  10BEES - . 103782,
Debt & Bond Expeanses { 1860000 . 2400000 . 2,800,004 .. 3,400,000 4,050,000 4,050,000 . 4,050,000 - - 4,050,000 -4,050,000 4,060,000 -
Comerica Term Loanpmis - [ &49000 - 535000 - 521.I:IDDv B07.000 : R R o [ R
Comerica LOG trieresiprmia | 35,000 74000 8000 . 83,000 78000 65000 - - BL00D ... R g
TOTAL OTHERE)(PENSES 3023,000 3,867,000 ° S,STB.DDD ;4838000 - 5022000 &026, 150 025,784 - _ §027.248 . 5,008,655 iuﬂd.‘m{z
NETREVENUEI { em.mu) T (ei028D) T 6e4469 768,155 1440609 _ 1383315 1585454 ABE0AT . 2081421 - 2247803
hcsnuwumgamem Foe- 173017 102030 . 407438 - 47iip . 64808 673856 .. 812448 - BBOIST ..
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. ExhibitC

WAGE REOUIREMEN’I'§

Pursuam o Cxty of San Jose Preva.ﬂmg Wage and Lmng Wagc polxcms Contractor and any
. subcontractor shall be obligated to pay ot Tess' than the prévailing wage or living wage
-mdxcatcd in this Ex]nblt . .

3

CITY COUNCIL WAGE roucms p
Au Lwing Wage Polscy

Under City Councxl Resclution 68900 contmctors who are awarded certain Cxty L
service and. Jabor contracts are required to pay a rmmmum level of compensauon to -
: -'cm/ered cmpla)recs Whn wark on these pro_]ects : : . . '

" Living. wages shall mean the wages paid under a coltecuve bmgammg agreement
. between the Contractar and a recognized union represcntmg cmp!oyees who will.
g pcrform bc!VICGS pursua.ut to the Agrcemem : .

: Howevcr. if the wage rates set forth i m the collecuve hargammg agreement fall befow . -
“fhe then current Living Wage Rate set by the City of San Jose, the requircd rate of . "
. pay shall be the Living Wage Rate, unless the collective bargalmng agreement
- expressly provides that the agreemcnt shall supercede the requu:emeuts of the Lmng .
: Wagc Pohcy ) ’

CLIf therc is no collectwe bargalmng agreement as descnbed above, not less than thc
. following Lmng Wagce Rdte must be paid 10 savered ‘eroployees performing wark .
identified in the applicable wage dr.-tennmatlon issued by the Clty of San Jose ’s .
Ofﬁce of Equalxty Assurance . . o .

‘ 'l';. If health insnirance benefits are pr0V1ded a wage of not Iess lhan Tcn Dollars-
s and Thuty«One Cents (S 10.3 1)perhour. - . S

R 2. If health beneﬁts are not provxded, E wagc of not lcs.s than Eleven Dollats and
” Fxﬁy-S:x Cents (311‘56) perhour. . o

B. Prevallmg Wage Po!i cy

o :'Undcr Clty Counctl Resolutmn No 61144, contractots for certam types of contracts
oL are requu'ed to pay prevaﬂmg wages to their employees who work ot Cxty pmjects

o .;-vamhng Wagts shall mean the wages paid wnder 2 collectxve bargammg agreement ,: '
.. between the Contractor and & recognized union. represmtmg warkers who perform
~scrvxccspmsuant to this agreement, or - o . LT

If them is no callecuve bargammg agreement as deScnbed above, not lcss than the . -
~_ prevailing mate of per diem wages for the employes craﬂlclassxﬁcatmn as detennmcd ‘
' by the Cxty of San Jose s Ofﬁce of Bquahty Assurance ‘ :
- OEAWaga Reqwement Em:bns 2003 - .' ' :
: T s C Pageloflz
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- The Prevalhng Wagc will be* sub}ect to anaval adjustment on the anmversary of the
gontract, Adjustment will be based on the United States Department of. Labor,” -

. Bureau of Labor Statistics. Consumer Price Index, All Items, for aIi U:ban
h Consumers [CPI-U] for San I‘rﬂnclsco-Oak]ancl»San Jose) )

The Oﬁ‘xcc of Equahty Assurance wﬂl monitor the paymem of preva:hng and lmng

P " - wages by requiring the Contractor and all Subcontractors to file 2 LABOR
COMPLIANCE WORKFORCE STATEMENT and .LABOR COLIPLIANCE
an GE BENEFIT STATEMENT wnh suppornng documcntahon. :

The Contmctor and Subcoulractors shall a.{so report such other addxtxonal - i
information,  including certified payrolls, as requested by the Dxrector of Equallty .
’ Assurancc 10 ensure adherence to the Pohc:es. '

Labor comphame statemems must be filed in the Ofﬁce of Equahty Asmnce wzt‘mn
10 days of executxon of thls Agreemcnt at the adrlrcss below.

Cn‘}'ofSanJuse : S A UL o

- Office of Equality Assurance T T

4 North 2™ Street, Suite 925
“San Jose, CA. 95113~
Phonc 408 L2717, 402.5

| THIS EXHIBIT INCLUDES THE LABOR COMPLIANCE WORKFORCE
* STATEMENT AND LABOR COMPLIANCE FRINGE BENEFIT STATEMENT - -
. TO BE SUBMITTED: BY THE AWARDED CONTRACTOR ONLY DO NOT
S sumvu'r THESE FORMS WITH YOUR PROPOSAL ’ T

11. LlV].NG WAGE POLICY PROVISIONS '

On November 17, 1998, by ‘Resolution. No. 68554 and amended on June 8, 1999 by
" "Resolution 68900, the San-Jose City Council adopted its Living Wage Policy fo meet the
femploment and economxc development needs of luw wage workers by mandatmg. -

l A _mintmm level: of compensatlon for wrkers. employed by . contractors and R
i subcontractors who are awarded certain City of San Jose service and labor confracts.
. with an expenditure in excess of $20,000 and recipients who receive direct monetary - =
. financial assistance: from the City in the amount of $100, 000 or more i any, twelve e
e month penad, excludmg non-pmfit corpomuon . Lo

S _The prnvxswu of hcaith lnsunnL:s beneﬁfs or the abﬂity to aﬂ'ord health msurance*

. 3 Retenhon of employees when ccrtam ncw conh'actors mke ove: a conumnng Cxty s T -
}scmcc o . _ - . _ T L

4 An cm'ironmcnt of labor pcace, and

5 Employﬁe Work Envr.rcnment Evaluanou (Th.ud Tier Rvme\#) -
OEA W'age Reqmmrnent Bb'ﬁbil!) ?.003 :

C- Paga 2 of 12
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) A. WAGE REQUIREMENTS y
X Covcrcd Employees Deﬁned

For the pnrpose of this pmvmmn, Covered Employces mcans any person;
employed. by the Contractor or. Suhcontractor who meets the foﬂowmg4
condmons ; :

. a) The™ person does not’ pmv1de vohmtcer services that are:
uncompensated exoept for re).mbursemcnt of expenses such as meaIs
parkmg or transportauon,

. b) ‘l‘he person expends at least haIf of hxslher time on work for the Cuy
‘ c) ’I'he person :s at Iea.st exghteen (l 8) years of age; and ' ‘

‘d} The person is not in tralmng for the penod of training speczﬁed undcr o
ttmmng standards approved by the Cxty of San Jose. .- e

B. EM'I-LOYEETRETENTION REQmREMENTS

One of the pmwslons of the meg Wage Pohcy isa requn'ement that on cértain’
" - contraets over $50,000, the new Contractor must retain the workers who have been : - -
" performing the City services under the previous contractor. Emplayee retention-is - -
- applicable to the Operator and. zll Subcontractors under the Agreement in two T .
.- respects: (1) the Contractor will be obligated t0 adhere to these fequirements in’ 7~ . .
* hiring; and (2)- the Contractor will also be obligated to cooperate with the City mf S
L tmns:homng to amcw contmctor at thc end of the texm of the AgreemenL LT el

R The followmg prowsxons are apphcable to shis RFP and wﬂl become part of the R
o .:Agreernent T . , B
. 1 Qunﬂﬁed Retentlon Employee Dcﬁned
Quahﬁed Retenuon Employee means - any pefson cmployed by the.“ '

predecessor contractor or any subconhactor to the predecessor eontractcr who "~ - 7
T meets the foIIowmg reqmrements : Ce T

: i.._ The person prov1dcs dlrcct iubor or service on the Clty contract* L

. ,u The person is not an exempt” employee under the Fau‘ Labor Standards S
.- Ast (FSLA.), and - :

'- ‘-m The petson has been employed on the Clty conhact by the predecessor.‘,_. :
*_'servicé contractor or subcontractar for at Ieast a srx~month pmod pnor to . -
thedateofmenewconimct. . EREE SR o

DEA Waga Requimment Exhlm 9.2003

C Pach ufm R
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z Current Eliglhle Retennon Employee Defincd

- Cuxrent Bhgxblc Retentwn Empioyee m::ans i cumnt employee of the ncw'
' Contmctor wha meets the fullowmg requ:mments* : T

i The person has been employed by thc Contractor for at least. thc six: month .
petiod: pnor to the date nf the new service or Iabor contmct* ‘

e : o i. The persou would: otharv.usc necd to be términated as a result of the' L
- . unplemsntauon of the City of SanJose Living Wage ?ohcy, and :

i, The- Contrnctor chooses to demguate: the person as ‘a Current Ehgible, .
RetenuonEmploycc o . ST

. The Contractor must astabhsh reqmtemems i and il abo\re by submmmg payroll'
récords or other reliable evidence *satisfactory to the Director of Equality - . .

. Assurance. If the. Confractor canuot- subnut such evidence, the employee cannot T
be deszgnated a Cmrent El lg1ble thenhon Empioyeea -

C EMPLOYMENT OF QUAL]FIED RETENTION EMPLOYEES <

- 'The new Conu'actor shall offer continned employment to all Quahﬁed Retentlon' .
- Employees whn are mtsrested in such commued emp]oyment

: The Cxty wxll prov1dc the . new - Contractor thh mfonnatxon regardmg *_.vhmh A S
~ employeeg of the Predécessor are Qualified Retentlon Employccs to the extcnt such R
‘ mfomtaﬁon 1s avaﬂableto d1e Clty of San Josc. ST P,

-'~'-‘N°tW“hmndm§ m}’ﬁ‘mg o the contraxy i t!ns provision, the néw Cont:actox may.- ST
' deem an employse not to-be a Qualified Retentmn Employue 1f and only it - ‘

_1. : The employee has been- comncted of i crime that is related to the Job or to
s hm/her]ob pcxfonnam:e, or . o ) .

. 2. Thé Contiactor can. demonsirate o the Clty st the employee pmsents i
g sxgmﬁcant dangcr to customers, co-workers or City staff.

", 'In the event tha tha new Contractor does not have enough posmons ava:lable to hm-. e s
-7 all Qualified Retention Employees desiting continued employment and fo retain ity .° - -~
* Cvirrent Eligible Retention. Employees, the new Contractor ‘shall bire Qualified - - :
‘Retention Employees and retain Curvent Elig1ble Retention Employees by senfority -
- " within each employment classification. 'For any- positions that become available
" during the initial ninety (90) day period of the contract, the new Contractor shall hire - -
Quahﬁed Retention Employees and rehire its Current Ehgxble Retentton Emphyees L
. by senmnty w1thm each employment ciasslﬂcam)n

o OEAWege Requiment EXUBRB2003 - - L. T oo T
Lo - C=Pagcdoflz - =
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"L A‘ .RetentlonRequucmcnts R
L & . Qualified Retention Bmployces hlred by the new Conuactor may -

. not be discharged without cause dunng the initjal mnety (90) clay o
o permd of their empioyment

b. ’l'hc new Contractor shall- offer continued employment to each_
' Quahﬁed Retention Employee who receives a satisfactory -
o ~© ‘performance evaluation at the end of the initial nincty (90).day <
- © 7 . period of employiment. Such employment shall be offeied under .
- . 7 7 ihe'same terms and conditions estabhshed by the new Contractor .- -
: '.foz.' alt of 1ts employees S S

L2 Thitd Paxty Beneﬁcxary TR ‘
- Quahﬁed Retennon Bmployees ara tlnrd pa:ty bencﬁcxanes of th1s_ T
- Apreement, which means that the cmiployee has the right to enforce the .~ .- . =
L pro\usmns of the Apreement independent of the City’s right to enforcathe - S
. provisions of the Agreement. ' The third party rights will become effective
- only when the Agreement becomes effective. No third party rights are. . | SRS
-intended to apply to any employee regardmg the RFP process, i STk

"3 . Qbhganons Upon Termmahon

. .Upon termination of thxs Agreemant Contractor shall fu!]y coopcmte wzth e
. - all City requests regarding contacts with Contractor’s employees to epable: .
“a transxtmn mthe workforcc to a new Contractor R

D. EMPLO YEE WORI{ ENVIRONMEN‘I EVALUATION (Third Tner Rev1ew)

C- All service or iabor contracts ate. n:qmrcd to - underge an- Employee Work .
‘Environment Evaluanm, commonly referred to as “Third Tier Review.”  This
Review looks into a’ proposer’s history as an. employer and work condmon -
commitments. Each proposer is requucd to complete an Emplayee Woxk E
Envuonmmt Questmnnane and retum 1t with the proposal ; :

. If the Questmnnaue is mt retumed. the proposal will be deemed 1o be nom- -
" responsive.  All. proposals aré requiréd. to. address: ‘employee. heaith beneﬁts. :
compensated days off; employee complaint procedures; compliance with state and .
, federal workplace standards; Employee Retentiod requirements, if apphcable, and S
. ‘Servn:e struptxon/Labm- Peace provmons, i apphcable . R

..‘_'

E LABOR PEACE

- "Ths Offiee of Euality Aséisance Fiss detormined that the lcvel of valnerability ot'.' s
S the proposed confract to service or. labor disputes is sufficient to warrant ihiat labor *
* "peéace is essential to the propriety interests of the City. The determination was based"j.
. on conslderanons mcludmg but nct hmlted to the followmg fdctors* I L

OEAW‘QEREQUKWmtEm]mg‘zQM e e
' Lo c Page50f12
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1, T he service or 1aborw1]] be provided on City site or a site whtch is unporlmt‘
‘to the propriety interests Ofﬂiﬁ‘ City; . :

2. The semceprovzder relies o onz szgmﬁcant amount of pubhc patmnage,

'3 The cconomic effect of any d;smptxon of Clty expendmlres or revenucs is
. SIgnif'cam, A

, 4, The effect of any dzsrupnon on the olhzens, tounsts and: busmesses in the _
e - . commmntyxsslgmﬁcant : o

fPropOsers are 10 melude in theu‘ proposal how they will assure that no fabor dxspute NI
or. unrest will oocur during the term of the- City contract. Failure to’ address this | o
* - fopicin the subrmssxon of the proposal w:ll deem the proposa.l to be nonmrespon.sw e

: Proposers are caunoned that the: Cxty contract will fnchide detaxls and requements .
- of Labor Peace based on the proposal response. ' .

P, ENFORCEM.ENT '
- 1, General ° : " : :
* - Contractor acknowledges 1( ‘has :cad and understands that, pursuant to the~ -
terms and conditions of this Contract, it is required to pay workers -either a
prevailing or living wage (“Wage" Provision”) and to submit . certain .
. .documentation to the City establishing its compliance with such requirement. - - .
. (“Documentation Provision.”) Contractor further aclmowledges the Cityhas -~ -

.. détérmined that thé Wape Prows:on promotes ‘cach uf the followmg S
(collectwely “Goals”) . ) L R

a) It ptotects Clty Job oppommmes and stmnﬂztcs thc Clty s. aconomy by .
reducing the incertive to recruit and pay a substandaxd wage to’ Iabor
,f ﬁum distant, cheap-iabor areas. . - :

P It beneﬁts the pubhc through the superior efﬁclency of well-paid Co
. - cmployces, whereas the payment of madequate compensation tends to
.hegatively affect the quality of services to the City by fostcrmg high .
. turmover and lnstabmtymlhe warkplace. o

€) Payzng workers a wage ‘that ensbles them mot to live in pove.tt‘y is
- beneficial to the health and velfare of all citizens of San Jose because .
- it increases the ability of such workers to attain sustenance, decreases .
. - the amount of poverty and reduces’ the amount of taxpayer funded L
soclalseercsmSan Iosc. o o A

_d) It mcreasas competmon by pmmohng a: mom fevel p]zymg ﬁ:ld L
- 'arnong contractors Wlth rcgard ta the wagcs paid to worker& o

z. Remedtes : : ' o o -
The service comm:t or ﬁnancml agsistance agreement shall promde that- 1f a2
. violation of any: provision of this Policy occurs and is mot corrccted after
- " written notlce the City may. at 1ts optmn, do any or. a]l of the following
. ogA Wage Requlremcnt emmn 82003

C Page6 of12 . :" o
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a) Suspension or termmaﬁon- Suspend and/or tenmnate the contrant or .
' ﬁnancxal assistance agreement for cavse; © s

T by Restltnﬁon. Reguire the employer to pay any amounts underpmd m
. violation of the required: payments and City's administrative costs and
: liquidated damages. and in the case of ﬁnancml assmtam:c to refund
any sums disbursed by the Clty :

' P . "c) Debarment Debar the conu'actor or suhcontractor fcom futire C1ty -
e et .. contracts. andfor deem the xucxplent meh,mle fm- ﬁlture ﬁnancxal_' o
.ass:stanca LT - e

Jed) Wxthholdmg of Payment Contractor agrees that thc Docmnentatmn :
+ - " -Provision is.critical to the City’s ability to monitor Contractor’s
- cormpliance with the Wage Provision and te ultimately achieve the .
 Goaly, Contractor fimther agree§ its breach.of the Documentstion. -
. 'Prcwmon results in-the néed for additional enforcement action to
verify compliance . with the Wage Provision. In light of the critical
-importance of the Documentation Provision, the: City and Coutractor
agree that Contractor’s compliance with this Provzslon, as well as'the = .
Wage: Provision. is an express condition of City’s obligation to ‘make
each paymcnt due to the Contractor pursuant to this Contmct The -
 City is not obligated to make any payment due the Contractor until _ -
~ Contractor has performed all of its obligations under these provisions.
.~ Any payment by the City dcspxte Contractor's failure to fislly perfnm-
its obligations under. these provisions shall net be deeried fo be a',
.. waiver of any other term or condition contained in this Contract or a
waiver of the rght to withhold payment for any subs¢quent breach of -
- thc Wage Ptovmon or the Docmnentatmn Prowston ‘

c) qutudated Damages For Breach Of nge Provisxon. Contmctor L
- agrees-its breach of the Wage Provision would cause the City damage - -
" by undermining the Goals, and City’s damage would not be remedied . - -
- by Contractor’s payment of restitution to the workers who were paida "
- - qubstandard wage, Contractor further agrees that such damage would
" . increase the greater the rumber of employees. not paid the applicable
R .prevallmg wage and the longer the amount of time over which such
.. wagés were fiot-paid. The City and Contractor mutually agree - that .
making a precise determination of the amount of City’s damagesasa . -
" result- of . Contractor’s- breach. of the Wage Provision would be
- mpmcucal and/or emmeiy difficult, Therefore, the patties agree
"+ that, in the event of such 4 breach, Contractor shall pay to the City as*
" liguidated damages- ‘the sum of three (3) times the differénce betwéen . . -
- the actual amount of wages pzud and the amaunt’ of wages that shou!d T
K.bepaxd. R N

‘*'. OEAWasa Requrremem mibnszoas .
e C- Page 7 of 12
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G AUDIT RIGHTS .

- All records or documents reqm:ed to be lcept pursuant to this Contract to vent‘y
compliagice with the Wage Provision shall be made available for sudit at no cost to
City, at any-time diring regular business hours, upsn- written. request by the City -
. Attomey, City Auditor; City Manager, or 2 designated representauve of any of these
. officers. - Copies. of such records or documents shall be provided to City for auditat - -
City Hall when it is practical 1o do so. Otherwise, unless an altefnative is mutually
agreed upon, the secords or documents &hall be avallable at Contractor’s. address
- mdicated for rccmpt of notmes n th.ls Contract. '

. H. COEXISTENCE VJTI'H ANY OTHER EMPLOYEE RIGHTS

These provxsxons shalI not be construed to lm'ut gn emplcyee s ablhty fo brmg any ’
legak action {or vmlatxon of auy rights of the employec L

: OEAWEQa Reqwermnt Emm&s 2003 *' - o .
S N .. C Pag630f12
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SANJOSE

CAPITAL OF SILICON VALLEY -

©  GONTRACT SCOPE:
 WAGEPOLICY: -

_BUYAR & MI1ipra

-

Clty of San Jose Wage Datermmat:on

: HAYES MANSION CONFERENCE CENTER
PREVAILING WAGE POLICY ONLY g

wWolz -

Contracts govemed only by the Csty of San José's Preva:lmg Wage Polu:y comafned.m -
Resoluﬂon &1 144 utxllza the- Prevalling Wage food service classif‘wnons identified below. ‘

Banquet Manager. . $2053 |- . $2.30 $.39 1 0§ A7 | $2360
- | Admin, Assistant/ o $12.33 - $2.30 3 .24 _$..28 $18.45 - -
. | Catering Secratary - N : R N PR :
SousChet -+ - $17.09 $2.30 $ .33 ~ 3 .39 $20.11 -
Supervisar - . - _ S
{Kitchen, Food &Bevarage - 344461 | $230 ) §.27 $ 33 $17.06
| Catering, Steward) o s ¥ . . B
| Pasiry Cnef 513.23 230 § 25 $ 31 | - §16.09
[ First Ceok - $1266 $230 1 - $ 24 $ 29 | §1648
Cook - “$12.01. "$2301  § .23 $ .28 $14.82 .
Pantry Person . - 1§ 881 "$230.1 . § .19 $ .23 $1283 |
- { {Dsil Wnrker. Cals Aﬁendant) ’ . . 8 - - T
Bartender . . -L- $10251 - - $230 .20 $ 241 -$1299
hBIRERAE 3{ :
[ ,NH ﬁm | ﬂ'~ ¥ b ;
: £ & o o 0y . -.r.s? ’
,Fnod‘ a gt 7 —% s .57‘ '
3@0025(!.. R DR e e et LT AL R -k I 1 .
| SEEdEs ; TR ‘ N o o e ’:"'* 2‘%
- .Disk : Ew s N '% ’
. ‘a "‘\‘ ct : : ") ‘ ‘ ...
Store Roum Clark - $ 888 32.30 L $..20 i $1265 i-

Tne shudad daesmusuon: abave chunp' undari!u thgw:ga Polley

Pafd Vacanon (Calou!ate at_ | After1 year - 5 Day= - 40 Hours -
__Q_Qizcabie hour!y Q_Y !Bte) Adter 2 years 16 Days - 80 Hours
' ~ {After 10 vears 15 Days - 120 Hours
Health & Weifare - $2.02 per hoyr i T
o { Penslon ' -§ .28 per hour.
- | Paid Sick Lea Leavs [ Sk (6] paidsickdays - _ CTL
. Hulidays 1 No Pasd Hchdsys See Hours and Days ofWork cnnextg_gs SR

L The full amount of the tota! houﬂy wage must be paid directiy to the work:ar, UNLESS thie
" _Contracter Is making payments fo a benefit plan. If the Contractor is making payrents to .
- a henefit plan but the benefits being pald do not add up fo the full amount of. beneﬁts
listed above, the Contractor must pay the dlﬂ‘erence dTrectiy to the worker. ' Ol

- tssue Date: August 14, 2003

4 'Noﬂh Suowi S&eet, P!om‘ 9, Suile 925 Sm Iuw, CA- 951 13 IH (405} 277-4025 fax (40!) 277-3885 y (403) 911-0134
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HAYES MANSiON GONFERENCE CENTER ' .
" PREVAILING WAGE POL[CY ONLY DETERMINATION
Paga 2 ’ . . .o

Hours and Days of Work
«{Industrial Wslfara Comtmssmn Onder No 16-2001)

.. Cityof San José conﬂacissubject fo Chy prava:!ing v.aga or i:ving wage pofic{es wlll use fha same.‘ .
gu:dernes for ail cavened c!assfﬂcaﬂons/employees. : o

Empioyees shall ot be ernployed more than elghi {8) hours in any workday of more than 40‘ S

.- hours In any workweek unless the employee receives one and one-half (1 %) fimes such . -
employae s regular rate of pay for all tours worked over 40 hours inthe workieek. Employment - . =~ -
beyond eight (8) hours in any workday or more than six (8) days in any workweek i is pennlssible L
pmvided the employee is compensated for such wernma al not. Iessthan. o

(a) One and one-half (1 v) ﬂmes the empioyee's regular rate of pay for all hours worked in
excess of eight (8) hours up io and including 42 hours In any workday, and for the first exght . o
{8) hours werked on the seventh (7™) consecutive day of work In a workweek; and * ;.- T o

(b) Oouble the ‘employee's regular rate of pay for all hours worked in excess of 12 hours in any oo ) .
- workday and for all hours worked in excess of sight (8) onthe seventh (7"') oonsecm:ve day of -

. workin a workwesk. , . ;

" WAGE RATES WILL BE aUBJEC'T TO ANNUAL ADJUSTMENT ON THE ANNWERSARY DATE OF
THE CONTRACT. . .

' 4Narth Second Street, Floor 9. Suito 925 San Tose, CA 55113 tel (408) 2T7-4025 fexx (408) zh—ssssmim} 971—6134 . )

" C-Page0of12 |
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SAN JOSE City of —Sah'Jose.Wa.ge D\et'ehﬁﬁnatign
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- CONTRACT SCOPE HAYES MANSION CONFERENCE CENTER oo :
" WAGE POLICY. COMBIN ED PREVAIUNG WAGE & LN ING WAGE POLIGIES .

Contracts govemed by both the Clty of San Jose s Living Wage Pollcy (ReSOluhon No 68900)
- and its Prevalling Wage Policy (Resolution No. £1144) utilize both Living Wage and Prevaxlmg
Wage clasmﬁcatxons for foud services as xdentiﬂed under the applicable Palley beiow

CLASS!FIOATIONS SUBJEGT TO PREVA[LING WAGE POLICY .

[Banguet Mana_ger S 320,53 - $2.30 3. § 47 | . $2369 -
Admin. Assistant/ -~ - | .- $12.33 32.30 - § .24 $.28 | . $1535 .
CaterlngSecre!ar{ . R : o S S
SousChef @~ - |-~ $7.09 _sg.ao $ .33 _$ .38 . $2011 -
Supervisor -~ . . : R I
{Kitchen,, Food&Beverage, $1418 | . 8230 5 .27 $.33 |7 81706
Catering, Steward) -~ : L - : _—

. | Pastry Chef . $13.23 . $2.30 - $ .25 3 .31 $16.08
FirstCook___~ * - $12.88 $2.30 $ 24 $.28: | 81549
Cook -~~~ 1 . $1204| . $230.1 . § .23 $.28 1 51482 |-

- | Pantry Person %881 Us230). 8 .19 - §$.23° $1253
S (BeliWorker,CaféAnendam) R R R T
" | Bartender . " 30261 - $230)  $20 | §.24 | 84289 -} -
-~ | Store Room Clerk_ - $888| -$230| 3§ .17 %20 | - $1285 |

Pald Vacation(Caloufate at | After 1 year 5 Days - 40 Hours -
applicable hourly pay rate) | After 2 years . 110 Days - 80 Hours -
- o After 10 years - 115 Days - 120 Hours
Health & Weifare = . $2.02 per hour ' S :
Pemsion "~ . .. -~ $ .28 per howr
o .. | Paid Sick Leave .- 1 Slx (6) paid sick days '
L o Hofiﬁays S ..+ .| NoPald Hofdays Sea Hours and Days of Wo;k on next page

The full arnount of the total houriy wage muat be pa{d dxrecﬁy to the worker, UNLESS the R
.. Contractor s making payments. to a benefit plan, - If ths. Contractor is making: payments to.a
benefit plan but the. benefits baing pald do not-add up to-the full amount of beneﬁts Estsd

' above. the Contractor must pay the dufference du'ectly to the worker. U

4 North Secand Steet, Floar 9, Suits 925 San Joss, CA 95103 1al (408) 2774025 fix (408) 27T-3885 1y (A0) OTLONM

. C-Pagell o'f_1‘2. Rt
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HAYES MANSION CONFERENCE CENTER - -
" PREVAILING WAGE & LIVING WAGE POLICY DETERMINAT%ON
- Paga2. .

' cuss;ﬂcmous SUBJECT 0 LIVING WAGE POLICY

F ,._-._,,4'-.";‘{,4. ,.““. . ¥ 4‘ ." gh{'»j‘ —n——J—,;- T ."..,.. e . .. E
L AR b L 7. - euw AN ‘"ﬁ.{a‘a[ﬂm‘fﬁrel o ; ‘:‘ ﬁmﬁ' . »A.
B C!agsiﬂcaﬂcn ,“ E‘g}{”w 2 sahetiPanslon - | Moﬁnty Pay
| Bar BacidBarMier;dant 1 . Living Wage Rate
" | Host/Hostess/ - . . 1 - :
| Cashier/Stand Worker - $10 31 S| 31 25 Y $11 56
Foad Server. - - g 1 _ v
Cockfall Server - Note The Living Waqe rate is h:gher than the PrevaTng B I U
Steward e Wage ratefnr all ciasstfcaﬂons rstedio the Ieﬂ. 1 R
- | Dishwasher : - »
Busperscn
Spa Concierge/Spa - 5
Esthetlcian/Body/Massage :
’ Theraglst/Nail Techniclan-

“The full amotint of the total hourly wage rnust be peid d;rer:ﬂy to the worker, unlesa iha o
Contractor is maklng payments to a medical baneﬁt p!an '

Hours and Days o{ Work R '
[industrta[ Welfara Ccmmxssmn Order No 16«2001)

C)ty of San'Joss. canfracfs subjectio Cliy pravaﬂlng wage ar lmng wage polrcres w:li usa fhe sama . ,.:
gu:delmes far all coverad dass!ﬁcaflons/employeas. o i '

Empioyees shali not be employed more than eight (8) haurs in. any workday ar mora than’ 40 -
_hours in any workweek: unless the employee receives one and one-half (1 %) Umes’ such -
employee s regular raté of pay for all hours worked over.40 hours in the workweak. Employment

- beyond efght (B) hours in any workday ar mars than sik (6) days in any workweek s penmssxb[e.
provuded the emp!oyee |s compensated fur such overtime at not, !ess tham :

(a) One and une-hatf “ %) hmes the employeas regular l'c!te Of pa)' fur all haurs worked in
* excess of aight (8) hours up o and including 12 hours in sny workday, and for the first elght
. (8) hours worked on the seventh (T™) consecutive day of wark in a workweak; and . .
“{b) Double the employee's regular rate of pay for all hours worked in excess of 12 hours in any )
- workday and for all hours workad in excess of etght (8) onthe saventb (7"‘) eonsecunve day of -
work ina wmmveek. : . 2

. WAGE RATES WILL EE sua.nscr 0 ANNUAL ADJUSTMENT oN THE ANNNERSARY DATE oF e
- THE CONTRACT. - R

issue oate: August 14, zooa o

" 4Narth Seemd SMPlnor 9, Su!le 325 S1n Josa, CA 33t !3 el (408) 171»40?51'::: (4&3) 277~3885 ?IY (4031 971~ 0I34 e : -

C Paﬂe 12 Of 12

[ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. ] w




L1/ 40799 . 1U. UV FAA flJ DIL 1136 BUYAK K M1LLEK L : ‘gVie

Exhlbit D

*',._cmr OF SAN JOSE‘..-*-'.'

. COUNCIL POLICY
T — —————r TPOUCYNOVEER.
o o fof4 - las |
: Environmenfafliy Preferable Procurement Policy | EFFECTVEDATE .} REVISEDDATE. ..
N o 9/25/01 . | i
, AF‘PROVEDBY SR - = :
: Councu! Actxon 09125101 ltem42

/ BACKGROUND '5’: T o

o The mission statemant of the Environmental and Utmty Services City Service Area T e
(CSA) reflects a commitment to provide envi mnmentai leadership through pe!icy oo L
_ development and program design : R

By mcorporahng Enwrunmenta! conssderatlons in pubhc purchas:ng. the Crty of San
- ‘Jose can serve this commitment by reducing its burden on the local and global =
enwronmem removing unnecessary hazards fromits operatlons protecfing public - .
_health, reducing costs and liabiiities, and potentlaiiy improving the environmental quahty
-~ attheregion, This policy is an effective way to direct the Clty 5 effort ln prownng
- environmentai!y preferable products and serv:ces. L

URFOSE

The primary purpose of this polzcy is to minimize negalwe enwronmental zmpacts of ihe SR
Clty s activities by ensuring the procurement of servzces and products that: :
- reduce toxicity; . .
» conserve natural resources. matenlls, and energy, .
e maxlmlze recyc!abihty and recycled content.

A coﬂateral purpose isto support markets for recycfed goods and other enwronmenta!!y
. preferable products and serv:ces L i . o

DEFiNITIONS |

The fcilowmg terms shaii have the asssgned deﬁrutlons for aﬂ purposes underth;s ’
‘ policy : 4 . :

' ‘ T A Clty of San Jose means the Crty of San Jose elected oﬂ” clais. staﬂ’ and agenczes

o . -::[ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. }




LL/4R/Uo  LUSDU FAA Y13 DDZ 1728 BOYAR & MILLMR . . @017

. GOUNCIL POLICY é-e 3
. . Effective Date: 9/25/01 -
Page 2 of 4 :

- B Envrronmentatly Preferab!e Froducts and Services, means products and services -
h that have a lesser or reduced effect on human heaith and the envirenment when =
compared with competing products that serve the same purpose. . This comparison
. may consider raw. materials acquisition, preduction, manufacturing, packaging,
' dastnbut;on reuse, operaﬂon, maintenance, or dusposat of the product.

) C Life Cyoie cost means the amortrzed armuat cnst of a product tnctudmg capttat
" costs, installation costs; operating costs, maintenance costs and drsposa% cosfs
t dascounted over the !tfe’ame of the product S :

D. ‘.Pmcttcable means sufﬂclent in performanoe and avariablc at a reasonabte prrce. o

_ E. Recyclab!e Prodm:t means a product whtch after its intended end use, can AT
‘" .-demonstrably be diverted from the Clty of San José's sottd waste stream for use as :
- araw materlat in the manufacture of another produot. : : .

“F. Recycled Material means materia[ and byproduc’ts that have been recovered or .
 diverted from solid waste, and have been utilized in place of raw or virgin matertal in.
" manufacturing a product. . It is derived from post-consumer recycled material, -
- manufacturlhg waste, industrial sérap, agriculiural waste,-and other waste material,
.. butdoes not include material or byproducts generated from. and cdmmonly raused
" ~w:thin an onganal manufactunng prncess. L . )

B . G V:rgm Matena! means  any matena! occumng inits naturat form, Vlrgrn Matenai ls
" used in. the form of raw matenat in the manufacture of new products :

-Po;_lgy_' . ‘
:The City of San José comrriits fo:.

1 Procure enwronmentally preferable products and services where crrtena have been
established by governmental or other widely recogmzed authorities (e g. Energy
.. Star, EPA Eco Purchasing Guidelines).
;2 _Integrate environmental factors into the City’s buymg decrsnons where extemat
o authonttes have not established criteria. Examples: - )
. rep[aclng disposables with reusables or recyclables; i )
. =~ supporting eco-Jabslling practiées by buying products bearing such labets in
. prefersncs to others, where they are avaitable and provade value for money
“ -+ -~ taking Into aécount life cycle costs and beneflts;
" - evaluating, as appropriate, the enwronmental performance of vendors in.’
R providlng products and servlces' : e :

D-2 of 4 )
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'CDUNC!L POLiCYJI-ﬁ A ﬂ
" Effective Date: 9!25101
" Page3 of4 B

3. Rarse staff awareness on the environmental issues affectlng procurement by
. provrdmg relevant information and training;
4. Encourage suppliers and contractors to offer envrronmentally preferable products -
" -and services at competitive prices; : y
~ .5, Encourage prowdem af serv:ces to consnder enwronmentat impacts of semce
_ - .deliverys - .
. 6. Comply with all envrronmentat legislaﬁve and reguiatory requu'emsnts in the .
v procurement of products and senncos. S L

: Noth;ng :n thls polrcy shall be construed as requirtng a department agency or contractor e
ta procure products that do not perform adequately for their intended use or are not L
avattabie at a reasonable price In a reasonable penod of. trme S T ;

Procedures and Guidelines may be estabhshed as necessary to ensure the oonunuatron . R
ofa strong Envrronmantal Procurement Program. R KA 7 [

Responsibit!ty : e o ' : B
“All City of San José departments ofﬁces and- agencres shail rdentrfy and purchase the o
~most envsronmentally responsible products and services that are available forthe ™ .
~ Intended purpose and that meet the performance requirements. Factors that should be.
+ considered when determining the envrronmentally preferabte good or service lnclude, -
but are not imited to: - S
« Minimization of v[rgln materlal use in product or servrce Iife cycle
‘Maximization of recycled products used in product or service fife cycle
Enviroririental cost of entire product or service life cycle :
Reuse of existing products or materials in product or service Irfa cycle "
- Recyclability of praduct *. S '
Minimization of packagsng :
.Reduction of enetgy/water consumptton
_Toxicity reduction or efimination - - B
* Elimination of iricertified hardwoods in product or servlce life l:yc!e :
Durabﬂlty and maintenance. requiremanis - - :
: Uttlmate dlsposat of the product ‘

0 8.2 8 0 @ ¢ »

Purchasmg Drvaton Respons;bdrtres. .

1 Develop and maentam mforrnatlon about enwronrnentally preferable products and

" recysled products contaimng the maximum practicable amount of recycled matertais
to be purchased by departments agencies, consultants and conuactors wheneVer
'posmbte. . - L

e

D — ~.'3'n,f 5 .
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" GOUNCIL POLICY 46
Effective Date: 9/25/01 -
.. Paged of 4 I

2 Inform departments agencies and contraeto"s of thelr responsabﬂmes under thxs
, . policy and provide implementation assistance. '
~. . 3. Institute product testing and trial service to evaluate envrronmental!y responsxble
S 'alternatives pursuant to sstablished festing guidelines. :
4, 'Require the use of recycled materials and recycled products by tncorporatlng tham
- In bid specifications where practicable; -
"' 5, Disseminate informatlon on recycled and environmentally preferabfe product
© - procurement requirements, specifications, and performance to asast vendors wﬂh
- procurement opportunities with the City. =
6. Establish guidelines governing the review and approval of speclﬂcat;ons for the
- procurement of selected materials based on considerations of recycling, energy and .
. -water conservation, life ¢ycle’ costing and other envnronmental COﬂSldB!'atlonS T
- T- Submit reports of pollcy tmpacts on an annual bas:s : :

Enmronmental Servlaes Depadment Responstbﬂrties. S

.. 1. Support Purchaslng in its implementatjon of this pcmcy by provxdmg trammg, N ;
information when requested and assxstance in the evaluation-of ﬂ1e EPP status of a.
- * product or service., -
" 2. Support departments and agencies in evaluatlon and analysis of products and
- ..services for EPP criteria. -

3 Help establish and promote needed envsronmental procurement feglslatlon. :

E Depadment and Agency Responsrbllrbes

1. Evaluate each requested product and service to determlne the extent to which the
. specifications could Include an envzrormentaliy preferable option.
2. Ensure thaf conitracts issued by tha departments and agencies include :
" - environmentally preferable products and recycled products wherever prac’ﬂcable' o
3. Determine standard at which products are considered enwronmentai}y preferabie
.. - and use in selective criteria. = '
- 4. Expand the awareness and uee of envrromnentaﬂy preferable products

Document Revrew

:Thns policy must be nzvzewed every three years -

ERT R
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EXH]B!T E

lNlT!AL COMPETITIVE SET

_Crowne Plaza San Jose Downtown
HyattSanJose . -~

Hyatt St. Claire

Chaminade at Santa Cruz
- Fainmont SanJose . |

Hilfon San Jose & Towers

Marnott San Jose

. .E"'1 w T

T SLI000886I0006S\ 453288
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e - Exegution Original .I :
'EXHrBiT"F' :

_ENSURANCE

Manager shail procure and ma;ntam for the duratlon of thrs Agreement rnsurance'l B
. against claims.for rnjuries to persons or damages to property which may arise from, or in- -

.- connection with, the performance of the services hereunder by Manager, its agents,
representatives, employees or subcontractors. The cost of such insurance Is an operatrng a
expense of the Center as provrded in Sectron 1. 35(d) of this Agreement A

1; Al Mm;mum Scoge of tnsurance
. N Coverage shall be at Ieast as broad as: . .-

1. The coverage descrlbed in tnsurance Servrces Oﬁ“ce Form Number GL 0002 (Ed.

01 196) coverrng Commercial General Liability together with Insurance Services Office Form Number , S

| GL 0404 covering Broad Form Comprehensive General Liability; or that described in lnsurance .

Services Office Commercial General Liability coverage ("occurrence”) Form Number GG 0001 (Ed-

© © 01/96), including XCU (Explosron Col{apse & Underground} coverage quuor Llabllrty, Fire Lega?
- Lrabltrty, and o L A _

2. ' The coverage descrlbed in lnsurance ‘Services Oﬂ' ce Form Number CA 0001 (Ed

12193) covering Automoebile Liability, Code 1 "any auto”, or Code 2 "owned autos” and Endorsement -

. CA 0025. Coverage shall aiso rnc!ude Code 8 "hrred autos” and Code g "nonowned autos and

. 3. - Workers' Compensatron rnsurance as requrred by the Calrfornla Labor Code and =
_Employers Lrabrirty msurance‘ ' : t . r

4. Crrme Coverage, and
. 5. Employment Practrces Lrabrlrty (EPL)
' B Mmtmum leits of Indiiranice
Manager sha&l marntarn llmrts no iess than

IR . Commercral General Lrabtlrty $5 000 000 per occurrence for bodliyinjury, personal
in Jury and property damage, $1 000 000 Ltquor Llabrhty, $100 000 Frre Legai Lrabllity, and

T2 Automobile Lrablllty $1 000 066 combrned srngle Irmrt per accrdentfor bodrly rnjury ﬁ R

: and property damage, and

-3, Workers Compensatron and Emptoyers Llabrtrty Workers Compensatlon hmlts as

. '_: ._requxred by the Calrfomra Labor and Emp[oyers Lrabrlrty fimits of $1 000 ,000 per accrdent and
T 4 : Cnme Coverage ' o ' .

. A Combrnatron Crlme poucy wrth mrntmum Irrmts not Iess than $50 000 for
Form A Ernployee Drshonesty : .

?ﬁ?-:l

"¢ SLI0DSBAD006N1453288 -
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- bt
_ FormB ForgeryorAlteratlon o S
- _FormC Theft, Disappearance, Destructrcn lnsrdelOutsrde Premrses -
’ Fonn D Robbery and Safe Burglary insrdelOutsrde Premises
'5. L EPL: Mrmmum of $3 ooo 000 wrth retent]on of 3250 000 '
c Deductlbles and Self-lnsured Retentrons R

.Any deductlbles or self~|nsured retentions must be declared to, and approved by Owner At the
option of Owner, either; the insurer shall reduce or eliminate such deductibles.or self-insured

.~ - retentions as respects- Owner, its officer; ‘employees, agents and. contractors, or Manager shali- - - o
. .. procure a’bond guaranteerng payment of losses and related. rnvestrgatrons cla:m admrnlstratron and .

s .defense expenses |n an amount spec;t' ed by Owner B
b Other insurance PmVrsrons ‘ S
‘ The polrcres are to contarn, or be endorsed to conta:n the fottowing provrs;ons
. "; 1'.1 Commercrat Generat Lrabrhtyand Automoblle Lrabr!rty Coverages .' :
- : 'a | Owner its oﬂ" cnals emptoyees agents and contractors are to be covered as :

. addlttonal insureds as respects: Liablllty arising out of activities performed by or on behalf of,. .
Manager, products and completed operations of Manager; premises owned, leased or used by

- Manager; and automobiles owned, leased; hired or borrowed by Manager. The coverage shall . .

~ contain no special limitations on the scope of protectron afforded to Owner, rts off cers, employees
o agents and contractors ' : : :

, R b.':‘ | "Managers insurance coverage shall be pnrnarylnsurance as respects Owner,
its ofﬂcrals, employees, agents and contractors. Any insurance or seif-insurance maintained by.

- Owner, its officials, employees, agents or oontractors shall be excess of Manager‘s rnsurance and L

. "shall not contribute wtth it

o C.. Anyfarlure to complyWIth neportrng provrs:ons of the polrcres by Manager shallf' o
" not affect coverage provrded fo Owner the:r ofﬁcrals employees agents or contractors :

- d;‘ | Coverage shall state that Managersrnsurance shall apply separatelyto each

’ rnsured agatnst whom clalm s made or surt is brought except wrth reSpect to the ltmrts of the -
) :nsurer‘s [rabitlty S L ; , .. .

2o A °°Verages R T BRI

Each insurance poltcy required by this Agreement shall be endorsed to state that coverage

L shall not be su3pended 'voided, canceled or reduced in l!mrts except after thlrty (30) days pnor o

written notrce has been grven to. Owner

- E Accegtablhty of Insurers

‘ tnsurance ss to be placed wrth msurers acceptabte to Owner S Rrsk Manager

SLI000886\00065\145328.8 ' T T
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" Execution Orlghat i

'F—.} Venf:catron of Cove}:ggg

' Manager shali furnish. Owner with cert:ﬂcates of i msurance and with oraglna! endorsements affechng .
coverage required by this Agreement. The certificates and endorsements for eachinsurance pohcy
are to be. srgned by a person authonzed by thati ;nsurer to bind coverage on its behaif

* Proof of insurance shall be mailed to the followmg address or any subsequent address as. may be -
_directed'in wnttng by the RlSk Manager ‘ . :

ClTY OF SAN JOSE

" Risk Management .

801 N. First Street, Room 110
San Jose Calrfomla 951 10—1 716

G.. » Sub-contractors o

‘Manager shall mctude a!l sub-contractors as msured under its poilczes or shatt obtam separate o
. certificates and endorsements for each sub—contractor S

_S_IJ\0008.86}00065\1'45328.8 R R )
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' .. Execution enginat '
B EXHIBIT G

Maxntenance Resgonsrb;lrtte

Parkzng Garage Mazntenance Obtrgattons ..

S O Manager shatt pen‘orm the foltowmg tasks at Ieast as often as spec#‘ od betow and moré

 frequently as may 'be needed in orderto matntarn the Parklng Garage as specrf edin Sectlon :
T2, 4(aa) , : . ) . ‘ :
@ - Darty . ; ‘
" 1 .- Pick up trash and lttter and empty any trash receptacles y ‘ BRI
~~ 2.7~ Check for safely hazards and address them lmmedtately (eg broken ttght- o
~"~ <" bulbs, broken metal). " . '
i _ 3. Wash any area, where needed toremove odors (eg unne) S
-4, " Check that all signage is in place and not damaged T
R ~Check mtercoms for proper functrontng and repalr as needed o s
_(b) Weekty .
1. .” Check emergency telephonesfor properfunctromng and repatr as needed
" "2, : Checklights for properfuncttonmg, repiace !tght butks as needed and repa;r'
- . asneeded. - o
3 Check any fire exttngurshers to ensure they arein ptace and not damaged '

_' Reptace as needed
NOR 'Bz-weekly Power sweep garage

@ cuatery - o T T
- 1. .Check mechanical . systems- for proper functtontng, rncludtng wsthout :

: limitation, the ventilation system and the back up generators Repair as
- needed, - : - o
2. Pressure wash surfaces .
20 A' Graffm Removai Manager shalt be responSIbte for the removal of graft‘ tt Iocated on the -

~-interior and exterior surfaces ofthe Parking Garage (i nciudmg, without limitation, stairwells, . .
. the handicapped access ramp-and-the vehicle ramp) that is capable of being removed by
' - any of the following methods: painting over, removal with cleaners and/or solvents, or
. powef-washing.” Manager shall inspect the Parking Garage daily for graff iti. “Within twenty- SRS
. four (24) hours after Manager has identified graffiti for which Manager is responsible for . -+ -
rerhoval, Manager shall remove such graffiti. ‘Manager shalimake it a priority to remove any _
. graffiti tag containing offensive language as soon as possible, but not later than twenty«four T
. (24)hours after it has been identified. Manager shall not responsrble for remowng grafﬁtr; AN
"~ . - thathas been etched tnto any surface of the Parklng Garage . : R

T
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. _Execution Originat

~F‘ar|_< Irnprovements Maintenance Obligations -

-1 Manager shail perform the foliowmg tasks at least as often as specst‘ ed betow in order to
- malntaln the Park as specrf ied in Section 2. 4(bb) S .

@ - Ma;ntaln the lawn ad;acent to the Hayes Mansion Includ es. cuttmg, tnmmlng and
© 0 fertilizing, . ‘
(b)  Keep parking area and tennis courts free of debrxs
. (c) . : - Repaint, restripe and repair tennis court as needed..
- (d) . "Replant flower beds three times a yearin de51gnated areas, . .
.. (e) . .Brush hog the natural areas of the. park fourteen (14) times annually. .. R
() Maintain the. portion of rrngatlon system existing as of the date of thss Agreement e

o2 b.;Managerlsnotresponsxblefor o o L ] L . L

.. (@) - trngatton of naturat areas. - ‘ ' o
“(b) . Maintenance of irrigation. systems and pubhc artthat are part of the Phase fﬂ( ) o
..,.-"_':improvements R s T . . B =
. (€) - Removal of frash from trash barrels or dumpsters : B T

: (d)" -  Removal of free branches greater than two (2) inches i in dlameter

T (e) Repa;r of vandaitsm. mcludtng graﬁ't: . _

. SLIO0REE0006S\IA5IZES -
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 ExhibitH -

RESOLU'I‘ION NO. 200089 o

Rcsolutwn of :he I-‘lanmng Commzsnon of the C;ty of San Jose -

granfing, subject to conditions, a Conditional Use Permit to rise certain real
property described herein for the purpose. of cons tructmg a parkmg strucure
belaw thc emstmg pa:kmg lot. . .

FILE NO. croouus-oas .{'

BEIT RESOLVED BY THE PLANMNG COMMISSION OFTHE CITY OF SANTOSE: -
WH‘EREAS pumsuent to the p:ovzs:ons of Chapter 20 44 of Title 20 of the San Iose
Mumcxpal Code, on, June 5, 2000 an appltcamm (File No. CPUO—06-039) was ﬁlcd fora’ R
Condxtxona] Use Penmt for the puxpose of ccmsuuctmg 4 packing structure bclow the e:ustmg ‘-. SO
' parhn g Tot, on that ce:tam real yroPaxty (heremafter referred to as subJect pmpeny ), situate & m
the A(PD) Zumng D1stnct, located at the west side of Ednevale Avenue, approxxmatcly 200 feet
' southwest of Mantercy Roadin Edenvale Gardeén Pnrlc, San Jose, and, o
WHEREAS the subjcct pmpeny is all that real property described in Exhlbxt "A," iwlnch
zs mtachcd hereto, nnd mads a part hereof bythis refcrcnt:e asif fully set forth hcrem' and -
. WHEREAS , this Planmng Commlsswn has rcvu:wed and ccnsndemd a Neganvc
Declarahon for, said project; and A :
" WHEREAS, pursiant to and iy accordeice with Chapler20440f1‘il:le Wof teSanose
Mumcxpal Code, thls Planmng Comrmssxon conducted a hearmg on smd appllcauon, noncc of R
B whxchwasdulygwen,and RS ‘ o ST
WHEREAS at said h¢anng. thxs Plannmg Commxsswn gave all persons full npponumty
to be heard and 1o prescnt ewdence and testxmony mpecdng sa:d maiter‘ and
' WBBREAS at said hearmg this Planmng Commlssmn recexved and consxdemd fbe T
s repoxts and recommcndatton of the Dmector of PIannmg, Buxldmg and Code 'Ent‘orccment' and ‘ o s
‘ WHEREAS a saxd heaxing, tlns Planmng Comm:sszon recewed in evxdcm:e a o
X developmem plan for the Sﬂbjeﬂ prope:ty entxﬂed, "Edenvalc Garden Parkmg Stmctme.," datecl
©June 1,2000 and revised August 22,2000, Said plan s on file n the Deparhnent of Plannifg,
- Bu.lldmg and Code Eufome:ment and is available t‘or mspecnon by anyone mte:ested herm-n, and
. ed developmcnt plan is mcotporated hemin by this refemnce the same as ifi :t were fuIly set 'j -
o forthhmm,and o oo T, : L

e Pagolof?

[ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. ] . '-:




LLAZO/UY  LUTDZ AL (1l IVL LiDY HU)A_K & MILLESN

. { DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. ] i

gzl

" File No cp 00~06-039 - o
; Page 2
WHEREAS saxd hcanng was conducted in al! resPects asrequ;red by thc San J osc .
' Mumcipal Code and r.he rules of thls Planmng Conmussmn, - '
NOW, THEREFORE: -

. After comdenno ev:dence presentcd at thc Pubhc Heanng rhe Planmng Conumssxm ﬁnds ﬂmt lhe
foﬂowmg are the :eleva.nt facts nga:dmg this praposed prOJect. : :

1. .Tlus sxte has a desxgnauon of PubthﬂaSL-Pﬂth on the adnpted San Josa 2020 Gcneral Plan o L. " .
- I_and Use Transportation Dxagram o \ , S S

2. Thc proj ecl site is !ocated in the A(PD) Planncd Develc)pment Zoning D1stnct. . ‘
O3 A Negauve Declarauon has bceu adopted for this pm_;ect which indicates that ceztain

~. mitigation viill be incarporated ifto thepro;ect to pmvcnl:the uccmr:nce of anys;gmﬁéant el
'advctseeffectonmeenvuonment. o . T T T R

4 The proposed pIchG[ wﬂl not mdivxdmlly or Euinnlati?ély haﬁ:‘ an' aéven-sé efféct of\ ﬁiidhfe
. rcsourccs, as deﬁned in Secuon 711 2 nfthc Cahforma Depa.ﬂmem of Fish and Game Code

o 3. The proposed parkm lot wﬂl be contamed thhm the penmetcr area of the exuslmg surface .
pa’rldng fot, - : . .

6. Thc apphcant is proposmg to dcvelop 2356 parkmg lot with 142 underground spaces and 214 o
-starfare spaces at the locauon of the exxsh.ng 160 space surface parkmg lot ut the suu:heast
:crmerofrhesxte. o o :

A 'l‘he applxcant is pmposmg t.hat 301 nf !hc spaces wuhm the pmposcd paﬂcmg iot be couuted
- - toward mee\:mg the parkmg requm:ment of the aq]acent conference center use. . :

- '3. The parkmg lot is dmcﬂy adj acent to the parkmg are of the adjacmt confereuce centm' use to'
1he south - o : .o

9, "I‘he pubhc wﬂl have full access 1o the pmposed parhng Jot.

~' 10. The pmposed pa:kmg lot will bein an area of the park demguated for such uses on rhe .
: Edenvalc Ga:dcn Park Mas:crl’lan. I

. 11 ngniﬁcant l:ees both on-sne and on thc penme:e: of the. parklng garage vallbc p:cscrved.

VA Secunty in the form of onesife secuity guard. gates o the undesground parlung spaccs, and an .
.- alam system inthe undergmmdpomon of the gatage wilt be pm\nded. ce

Tl'ns Plaxmmg Commmmn concludes and ﬁuds bascd upon an analysxs of tha abavc facts that: . ) . )
1 The propused project i cons:slent with the adopted SgnyJosé 2020 Gcneml Plan Lﬂnd
Usafrmnsponaﬁon Dxagxam of thc City ot' Ssn Iuse. S P

‘ .-"-I_-I,-"Pagez_,@.)f?_ T -
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. ' ' Page 3

L ‘:_ 2, uThe proposed prOJcct r:omplms wnh all appl:cable provmons of Lhe Zomng Ordmance .
A 'I'he pmposed pmj ectis in cornplzmcc wﬂh the Cahfomxa Envuonmemal Quahty Acr.

4, The proposed parlung Iot wﬂl corntmue to provxdc oﬂ’ s:te pa:kmg for wsxtoxs

LS, The pruchsed paiking lot is adequately sized 1o accommoda:e ths off-sxtc nccds of 1he -
conference center facﬂuy and park visitors. : -

6. “The ptoposed par]nng Tot conforms to the Cxty s developmempolicm and standards thh
" regard to paxk dcswn- _ :

g The proposed parkmg area s Jocated in an area of the park that can ensure reasonablc
: accessxbﬂity 10 thc adgaccm cunfcrenca center use. .

Park Master Plan, -

8. The proposcd parldng Iot conforms to the mtent of the pohcxes contamed within the Edenvale S

9. Adequate secunty is pronded for thz garagc facxhty

- Emallv, based ugou !he abave-smted ﬁg_glg;g.g and snb;ect o the condztv.om sef ﬁorth below, rk
. .glannmgCommiﬁion@rz_dzlhdt’ e Lo . . .

1. The proposed use a the ln:auon requested wzll not: | . :

S al Adversc]y affact thz peacc, health saf:ty, moraIs or we.lfara of perstms rcsxdmg or woﬂcng
in the surroundmg area; or- . . .

b Impa.l r the uuhty or value of propeny of other persans 1ocated in the v:cxmty of the sxtc, or
. C. Be dexnmcntal o pubhc health safety or genml welfare, and .

R :"l‘he propOscd site is adcquate in size anid shape to accommodate the yards walls, fences,

...+ parking and loading facilities, landscapmg and other devclopment featares prescnbed inthis
© - title; orasis othemzse mqtﬂrad inorder to zntegraxe sm} use with me uses in the surmundmg
.,..:‘::areas’and A i . e ..

y 3. g Thc pl’nposod sxte is adequatel)r sarVed. M

a. By hxghways or sticets ofsufﬁcxent width and xmprovcdasmc:ssary w can'y thekmd and . - ., )
qualny of traffic smhusewould genemte, and ; .

' b By othcr public orpmra.te semce fadﬁues 25 are n:quncd

R In accordance thh tIu:ﬁudmgs set fonh above, a Conditional Use chmxt touse the snb,;mt
.~ -propesty for sald puspose specified above and subject to each sad all of the conditions hersmafter PRI
© "set forth is hereby granted. This Planning Commission expressly declares that it would not have. - STV
granted this permit except upor 2ad subject 10 ¢zch and all of said conditions, each and all of - . -
' whxch candmuns shaJI n wnh the land andhe bmdmg upcm the owne.r and all subscqucnt owne.ts

’,' H PageSof’?
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. Page 4 .
- of the Sl.lb_)eCt propeny, and all persons who use: the Sllbject pmpert}' for the use cond:tionally
' penmtted hereby : o . . , .
- CONDITIONS PRECEDENT

" This Londir.ionalUsc Permit shall have no fozce or effect and the subjcct property shall not be used o
: for the hereby. permitted ises ynless and nivil all things required by the below-enumerated S
. precedent conditions shall have been performed or cansed tobe petfonned and this Resoluﬁon has
" been recorcled wuh the Counry Recorder o ' -

1', ' Acceptance and Payment of Recordmg Feas. The "Acceptance of Pcmut and Condmons"
* " form shall be signed, nofarized, and returned to the Department of City Planning within 60
. days from the date of issuance of the resolution granting the permit. Failure to do so. will - L
. result in this permit autamatzcally expiring regardless of any other expiration date containéd i m-..
this permii, Fees for reconding a Cértificate of Permit with the Recorder for the Cmmty of
‘Szmta.CIa:a must bc subnnttcd along with the Acccptance Form,

2. Tian Revlsions. Wlthm ﬁG days of the issuance of this Penmr. and pnor to mcordanon the T o
- . Applicant shall revise the project plans to include the item(s) listed below to the satisfaction -
- of the Director of Planning. Failure to provxde said revlsxons thhm 60 days shall rcnder thls
permit nuli and void, . S .
o  Grading and Drainage Plan, R -
s Lighting Plan including the Iocanons of hght smndards in the.undcrground garage* .
Landscape Plan.. - ‘ .

' Wlthm 50 days of the issnance of llns Perrmt and ; pnor to Iecordanon the Applicant shall -
 revise the project plans to include the item(s) listed below to the satisfaction of the Dxrector
-oof Plannmg and Director of Conventions, Arts and Entertmnman: Failure to p:ovxde szud
__fevisions within 60 days shall render this permit nulland vaid, . =~ ..
. Sccunty Plan clearly 1llustratlng locamm of garage door and pedestnan access secunty
gates, location of alarm buttons in. underground garage, incinding details, and a brief -
" description of the. 24 hour on-me sccumy prowdcd by the thwork Confexcnce
. Company;
-« Construction Stagmg Arca Plan cIcarIy 1llustratmg the locamn of parkmg for
f consn-ucuon workers eqmpment, and otfier mqmred manena]s. ]

Y ‘Snte Develepment Penmf. Tlus pcnmt ﬁﬂﬁlls the thuumcnt for a Sne Development Penmt. L

' CONCURRENT CONDITIONS

The subject property shall be mamtamed and uhhzedm compllance thh the below—enummmd o
- - conditions t}uoughout the hfe of the penmt. T "

. 1 Previous’ Condlhons Al of the conditions of th: prevmusly apptoved Co:ndiuonal Usa R ,f‘ .
. Permit CPSH94-12-083 3hall rémairi unchanged and in full fome and effect unless sunh s
condxuons are specxﬁcally modiﬁed or deleted by thls Amcndment. . :

g Confurmanc: ‘with Plans. . Construction and cbvelopmem shall confotm o appmvedj- AR SR
' development plans entiﬂed. "PropOsed Pa:kmg St:uctme Below ihﬂ E’ﬂﬂtm% Parlqng Lat," PRI

I-l Page 4 0f7
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I"IeNo CP00-06030 . ..
h Pach B

ated Juns 1, 2000 fevised August 22,2000 o1 file ith the Deparmment of City Planmng md
Building and to the San José Bmlding Code (San José Mumcxpal Code, Tide' 17 Chagter .
RIE 04) - - .

3. Tree Praervatwu Guidelmes. AII construction activily and subsequent momtonng must
" comply with report entitled “Condition Repor to Include Guidelines for Tree Preservation and -

", Protection ~ Bdenva]e Park Parkmg Su'uct\ne"hyS.P McClenahan Co, Inc, datcd Augusts g

. 4. OfeSite Parlung. This permit shall allow 301 parkmg Saces 10 obe pmwded for the adj acent
' confercncc cenm: use and 55 surface pa:kmg spaccs fot F.denva]e Garden Pa:k use,

© 5. Constmctmn Phase Parking, The Network Conferance Coznpanyr shall provxde 15 pa.rkmg
+ spaces for park uscra eitherat the south end of the existing stirface lot where parking spaces
" are not impacted by the ongoing construction activity or provide 13 parking spaces on the
Hayes Maision sits at the north-westerly side of the sité whers valet parking is currently - -
located. Signage shall be erected and maintained dunng the comstrizction phase to dm:ct park
users to th: appmpnatc parkmg Iocatmn. . :

6. Construchon Hours, Consf:uchun shnll bc Ilrmted to the houxs of T 002111 107: ODPm ’_ ;
-~ Monday throngh Fnday for any on—s1te or oﬁ'-sne work mthm 500 feet of any rcs:denual
© - unit. . )

o CONDITIONS SUBSEQUENI‘

- 1. Permit Explrauon. “This Condnional Use Permit shall automatically expire. twu years: from_
- and after the date of adoptlon of the Resclution by the Planning Commission, or by the City -
. Council on appeal, granting this Permit, if within such twosyesr period, the proposed use of
.. this site of the construction of buildings has not commenced, pirsuant 1o and in accordancc L
_ with the provisions of this Conditional Use Permit. The date of adoption is the date the
.. Resolution granting this Conditional Use Permit is approved by the Plannirig Commiss:on
-+ However, the Director of Planining may approve a Permit Adjustment fo extend the vahdny of
- -this Penmt-for a period of up to two years. The Penmt Adjllsmﬂerlt sy be appmved pnorto
- -the expmﬂc\n of this Permit. - "~

2 Revocatlon, Suspension, Modiﬁcauon. Thxs Condmonal Use Penmt may be revoked.
R suspmded or modified by the Planning Commission, or by the City Council onappeal, atany L
" time regardless of who is the owner of the subjcctpropcrty or who has the right to possession PR
* thereof or who is using the same at such ime, whenever; after a noticad hearmg in accordanca S
with Part 3, Chapter 20.44, Tﬁle 20 of the San José Mumclpal Céode it finds: e

a. ‘A vxolatton of any condmons of {he Condmonal Use Pemut was not abated. correcmd ar
rectified within the time spemﬂed on the notice of violaﬁon,

.b A viofatio of gny Cﬂy OIdmaﬂCC or State law was pét aba:ed, cmre.cted orxecuf‘ed Wlthfn :
. the time 1"P‘3°1ﬁ¢'il on the notics, of vxolanon, or - : .

c. Thc nse as pmently conducmd c:eams a nmmxce :

' ADOPTED and 1ssued thls 30“' day of Auous:, 2000. by the fonomng votm '

L Hu‘l?égeSOf?.'..
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. AYES
.. NOES:
ABSENT:
. Chairperson
A A - . . . . .. R . .
Yames R. Derryberry Secmtary B PP S A =
. Depury . ~_ -
NO’I‘ICETOPARTIES f

o The tirme within. whwh judlmal review must be sought 16 Teview this declsmn is govemed by me. o
I prowsmns of :he Cahforma Code of Gwﬂ Procedure Section 1094 6.

.z':-. Building I}iﬁsion (2)
_ Engineeting Services - |

.. " Teff Davenport, Network Conferenca Company ZOOEdenvale Avenue, San J' os, CA 95 136
- City of San.Tose, 801 Nonhfirst Su'eet, San J’osc, CA 95110 h

AA.WIO‘MG

Cmpaserr
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INTERNATIONALY
Conference Desdnarians”
The table below.summarizes our estimated Transition Budget: . -
' Ttansition Budgef " - CoL
- N " Budget-
‘ Summary Total N
| Travel - $18,000
| Sales & Marketing - 20,000
Recruiting / Relocation - o000} . - - -
| Operating Supplxes{Fonnleouner Charges ggoof{ - . L%
Licenses / Permits.: : . 30000 - ‘ S
Technology - . 78,500
Contingency - 5,000
Total - $177,500
. Dolcc lhrernaf:onal Rarpan:a 10 Heqw! far Propam[ - PmA Pagrz I

: .
N edme e e

‘e Bt "
Ve, .

i et ugo.’-‘-.....-
e
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. Om:’s ResTAURANT :
C!assic culsine with & Mediterrenean ﬂn.lr. .
Dinner served nightly. =
Lunch Monday - Frlday
Patto seat!ng avallable. )

SUNDAY BRUNCH .

Served in the Stiver Creek Dining Room,

. Seafood Bar.
" Carving Stations, s
Soups and Selads,
. A varisty of spectacular Entrees.
- . Delectable Desserts.” .-~

wwand much mare., o

. Spncw. Evmm

: Beautiﬂ:! Event Rooms Throughou@ The Manslun. ;

Blrthdm,' Parties.
Annlversarles
‘Retirement Partles, )
" Weddings.
Corporate Partlps. .

U N THE I-iAYES MANS!ON

. 200 Bomwae Avste, San Jos, CA 55136 - 408»226-3200

wwwhayesmansion com ¢ | R

‘ A p’aen«iix (tAi; .

ey
L

Hi)‘%'s‘mnslun Cunk:em Cen ot uﬂte

K pollﬂcauy powerﬁ.ll Hayes ﬁamtly. Allow abou! ' hnIl’-hour

" fo walk sround the mans} You are weleo luvkltthe:’ Y R
" public areas of the manslon< h(iwevez‘,;p‘lzaa'm do not
. -enter mut!n'g rooms i:r"éueslrb‘oms We hn-pa Jn;u‘

: enjoy vi.s!tln,g the ‘manslon s much as WE enjnry woddng ’

e thls vel‘y special ploce.

' '—Curzs Abramson. GumralMamger 7

ﬂbl?n US| bf 7;,""' T ) t o
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.The chlld.rmu mdmoms and [y
" foom for the governess occipled ©
.. the third Aodr: Rach xoom had * |
 bullt-bo desks, bookeases and
drawags, but there was only & singla
bath This area 15 now the Valley * -
" Oak Sulte consiating of a Hing and
- dining ares, comference area, .
* * kitchen and (wa bedrooms mpped
" o by & beutitd View of “
. the valioy:

. pholographs fotmd In the second floor
cg,ntecafﬂlelunxlta!l. lumlnklmnq

.n('; i dmgmm lfcﬁ'tfa]le :e?icm%%
o

ISTITLIIRS.
i\;'

The?lctuteGallwaall SORERE PR |1 P
v 'Take thme to ﬁlecnll&nﬂqno(‘earlyfunﬂy LU | g
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The West Wing R S T Bep 'Yout Tour'[‘heNorﬁleantranae‘
Upon returnloj to the mnrb!n 1uggla, turn Taft and walk ) : N ‘ v d“f@'iiﬂ Iy

. . < dovnxtha Hall. Separated from tha South Wing by a fargs idilsiigdd 3
< S . outdoor'phtio §s the West Wing-home of Everds Hayes - ca T :

. : “and iy family. nglnnltythﬁmwtﬂdbedondoﬁ'vmh ) R
copper firedoors. Visitors can atiil see the cépper doot o o
frame in the hell dcorwayx on I:ha first, and secand I‘lnors. .

A Eveﬂs tome had asepnram Font donr md wn l.ngmloua
. suction ander ihe Malecise Girtiitted as o "Wwaliing area for
© . visttor who e ¢ esﬁn tiritdadiats fally, Step.
“lnslda. ,Thi;ls wzy\lvé ki' g lac:ld  Just as h;dﬁ!:i when - Joonflre

- Hyaris and his Nni cept that the chal AN
- basket 1s inisiHy fontie avbiace 2B owiz o <The Fo!som lerary
; rwg&i.ﬂr#g: ! ,b'lﬁ'ﬂ t o cabedon rinay cight, He § Iargem

am plcnmd hoﬁvun
+ the lvm ropma in the entrance halL .
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" Tha children’s hedmoms and
*, room far the gaverness occopled
- tha thicd finor. Bach coom had
. huttt-der desks, bookeasas and
- - Arawers, bt thare was only & slngle
- hath; This arda Is aow- (he Valley -
Ogk Sulte consisting:of a lving | nnd
- diring ares, conferenta nrea,” . .
. Kltchen end two bediaoois tnppn!l
- off by B 'beautll'ui \dew of *,
the.vﬂ“ﬂ?- . a

B -The Pu:ture Gallery Ha!l - -
“Tale time to epjay. the colleetion of eardy l’amily
. photographs Tound in the secorl floor by ;
. cqntec'of the long el e I:It lnto ﬁ"
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‘}.3(};5“ 'nne-East Wiﬂ : L A!mady veealthy l'rom a M!r.hlgm
* 4 Return to the main ,Ph:b.mx Gn.!]nry Hall and contione : mining venture with thelr mothes, the {8
it 1RSSR the orally of m\lwv st ¥ Hayes brothoss, both lawyers, tamed
"' flved. Restrooms S o elwator now i 2 their atientlon ta community s lcrvloeas
= - - theyl hecame increasingly nutmged by
2 local government eormpHuon in $anta -

‘and the mater b_edrapm Is.

3 the Almaden Room.  +- Clera Coiinty, They organized the
bm, the Blossom Valloy Room, . Good Governeiit League to support
| u was neaxly one hmd . i 2.+, ; honest potiiletans, and corralled the
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APPENDIX1 . L
o Bond No
Premlum

FAITHFUL PERFORMANCE BOND

. WHEREAS the CITY OF. SAN JOSE a mumctpal corporatlon of the State of B
: 'Cahforma ("Owner“), and Dolce tnternatronatISan José Inc., a Delaware corporation, -
" qualified to do business in the State of California ("Manager”),and_._—.__~ . ,as.

: Generai Contractor, cotlectivety referred to herein as prmapats ("Pr{ncipals"), and

. WHEREAS Manager has entered into an Agreementforthe management ofthe LT
* . Hayes' Mansion, which is incorporated herein by reference and referred to-as the .
"Contract,” pursuant to which the Manager shall cause the mstaltatlon and comp!etron
: of certain designated publrc rmprovements, and : : : .

WHEREAS under the terms of the Contract and prior to commencmg any work

under the Contract, ‘Manager is requzred to furnish a bond to Owner for faithful

. performance of the Confract; and, General Contractor has agreed to provide this bond
to the Owner of San Jose on behalf of and jomtly and severalty with the Manager

. NOw, THEREFORE we the Prmc:pals and [insert full name of Surey], a corporatzon B
duly authorized and admitted fo fransact business and issue surety bonds in the State of a
California ("Surety"), are held firmly bound unto Owner in the sum of [AMOUNT OF e

"CONSTRUCTION COST ] DOLLARS ($. ), for the payment.of which sum well and R
~:truly to be made, we the Pnncxpals and Surety blnd oursetves our heirs, executors, o
- admlnlstrators successors and assrgns jolntty and severa!iy : CL

The condibon of thls obtlgatlon is such that if the Pnncrpals Prin cipals’ helrs, executors,
s admlmstrators successors, or assigns shall in all things stanid to.and abide by, and well and fruly .-
keep and perform alt covenants, conditions, and agreements.required to be kept'and performed .-
by Principals in the Contract and any changes additions, or alterations made thereto, to be kept’
and performed. at the fime and in the manner therein specified, and in all respects according to

. their frue intent and meanings, and shall indemnify and-save harmiess Owrier, its officers, -

. employees, and agents, as therein-provided, then this obtrgat:on shalt be’ nuli and voud
otherwnse, lt shait be and remam in fuli force and effect § o

g As a part of the obtlgatlon secured hereby and in addmon to the sum s pecif ed above
. there shall be included all costs; expenses, and fees, including-attorney's fees, reasonably
_. .. ircumed by Owner in successfutiy enforcmg such obttgatson, alf to be taxed as costs and

. lncluded m any judgment rendered : TR

: The Surety, for va!ue rece;ved, hereby st:pulates and agrees that no change extenston -
" of time; alteration, of addition-to the terms of the Contract or to the work to be performed .~~~
" thereunder or to the specifications accompanying the same shall in any way affect its ob!xgabons =
;... .on this bond and It does hereby walve notloe of any such change extens:on alterabon or
i"additxon oL . : o

R A ) Appe‘ndixj 1
. SLINO008BS00065\145328.8 . L e e
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E;e'guﬁon Origilgal N

- Genera! Contractor by executing thls bond agrees that the foregomg recnta!s are true and .' e '
s correct and agrees it | is bound to perferm lts du’ues and responsrblhtses as Prlnczpal under this - -
" bond. o :

- iN WITNESS WHEREOF th;s lnstrument has been duly. executed by authonzed
. representatlves of the Pnnctpals and.Surety. . SIGNED AND SEALED on - - .
20 . . : .

__"MANAGER" o REETE o
L DOLCE tNTERNATIONALISAN JOSE INC.

By
- “Name: -
Title:

“"GENERAL CONTRACTOR:" - - .-

Pringpalname) - (Seal) -

.- SURETY:

. (Suretyname) N E ‘ ™ - "A(Seal)‘ " .

- i 77 (Signature)

- (Print-.neme and Title) .'
Add_re‘s..s:‘. Lo R Telephone
PRI Aff"xCorQorateSeals L L Pl

E Attach Notary Jurats forAH Slgnatures R R - .
o . Attach Power-of Attorney lf executed by Attomey-m-Fact

Coe o Append1x1 2
: quoozsaooa&su«tsazs.s
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‘BondNo.__
" Premium

PAYMENT (LABOR AND MATERIALS) BOND

: WHEREAS the CITY OF SAN JOSE a mumcrpal corporatlon of the State of Cahforma
: ("Owner") and Dolce International/San José Inc., a Detaware corporatlon, qualifiedtodo .
business in the State of California ("Manager"), and : y as General Contractor,

T coliectlveiy referred to herein as prrncrpals ("Pnnczpals") and :

o WHERE‘AS, Manager has entered into an Agreement for the management of
“- . the Hayes Mansion, which is incorporated herein by reference and referredfo asthe -
: "Contract," pursuant to which the Manager shall cause the mstallation and CORRENIEE

com letmn of certain desi nated ubhc improvements: an

W‘HEREAS under the terms of the Contract and pnor to commencrng any work under the N

Contract, Manager is requrred to furnish a good and sufficient payment bond to the Ownerto secure
‘the claims to which reference is made.in Title 15 (commencing with Section 3082) of Part4 of .~
‘Division 3 of the California Civil Code; and General Contractor has agreed to prowde thts bond to
) ‘the Owner on behalf of and Jomtly and severatty wnth the Manager ’

, NOW THEREFORE we the Pnnctpats and |msert :ul! name of Surem a corporat:on duly .
g authonzed and admitted to transact business and issue surety bonds in the State of California ~ - -
* [ ("Surety™), are held firmly bound unto Owner, and unto alf contractors; subcontractors, suppiters S
 laborers, materiaimen and other persons empioyed in the performance of the Confractand referred” ..
.. lointhe aforesard Csvs! Code, as obligees, in the sum of JAMOUNT OF CONSTRUCTION COST] .-
DOLLARS ($__ .), on the condition that if Principals shali fail to pay for anymateralsor. .-
" -equipment fumrshed or used or for any work or labor thereon of any kind, or for amounts due under. -
- the Unemployment Insurance Act with respect to such work or jabor, or for any amounts required to
be deducted, withheld, and paid over to the Employrnent Development Department fromthewages
of employees of the Pnncrpais and all subcontractors with. respect to such work or labor, then the .

FE . Surety shali pay the same in an amounit not exceeding the sum specrt‘ ied above, If suitis brought - - o

~ upon this bond; Surety shall pay, in addition to the above sum, all costs, experses, and. fees,

. - including attorney's fees, reasonably incurred byany obligee in successfully enforcing the obligation -
. secured hereby, all fo'be taxed as costs and included in'the judgment rendered. Should the " -.

~ condition of this bond be fully performed, then this obligation shall become nuli and void; otherwise, :

" itshall be and fremain in full force and effect, and shall bind Pnnc1pals Surety, thelr heErs executors, -
admmsstrators successors and assrgns ]orntly and severai!y = T

- w ts HEREBY EXPRESSLY STIPULATED AND AGREED that this bond shal! xnure to
v .s:-the beneﬂt of alf persons, companies, corporatlons political subdivisions, and State agencies -

""" entitled o file claims under Title 15 (commencing with Section 3082) of Part 4 of Division3 of the : SR

- Civil. Code, so as'to give a right of action to them or their assigns in any suit brought upon this | - .
.- bond. The Surety, for value received, hereby stipulates and agrees that no change; extension of : .
. V;tlme alteration or addition to the terms of the Contractorto the work to.be performed thereunder .-,
- or the specifications accompanymg the same shall i any way affect its. obiigatlons on this bond
: and it does hereby wawe notlce of any such change, extensron, atteratlon or addit:on . ‘

""Appendi)( 1;~.3'~' R P
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Exeention Originai Ve

Generat Contractor by executang thss bond agrees that the foregomg recutals are true and - ".‘ ) -
- correct and agrees it i is bound to perform its dutles and respons:bdrtles as Pnnc1pal under thls
- bond: . . , o

. IN WITNESS WHEREOF thIS mstrument has been duly executed by authonzed
.representatwes of the Principals and Surety SIGNED AND SEALED on ‘
20 . .

) SN E 'ﬁnlncieAt.s:{;
R "MANAGER" | | ’
o DOLCE lNTERNATIONALISAN JOSE INC.

iyl

.Na,me:_“ ;
 Tiler -

- “"GENERAL CONTRACTOR? . : .-

(Principal name)- * o - (Seal) )

" SURETY:

By:

(Sidgnatur:e)"" '

. {Printname and Title). -

T Address LT TR U E T phoner

. -SLIOD0SBEWOOOSSMASIZBE - - L. - . .0 et
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" Execotion Original

: ' : Aff:x chQorate Seals
' Attach Notary Ju rats for All Signatures "

Attach Power-of-Attornex if ékecuted by Attornex-‘m-Fact

" Appendix1 -5 .

| SLTI000BBSOO06SN4S3Z®E L. T e T e e e
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, " Execution Origihal -
. Bond No..
Premlum

y . WARRANTY BOND |
. WHEREAS the Clty of San Jose a mumcrpat corporation of the State of Cahfomra )
'("Owner") and Dolce Intemational/San José Inc., a Delaware’ corporatron, qualified to do ~

_ ¢ " business in the State of Califomia ("Manager"), and o General Contractor L
SRR _cottecttvely referred to herem as pnncnpals ("Principals"), and ' - '

WHEREAS Manager has entered rnto an Agreement for the management of the
Hayes Mansion, which is incorporated herein by reference and referred to as the."Contract,”
pursuant to which the Manager shall- cause the installation and comp!etron of oertaln :
_designated pUbllC lmprovements and ' : _ 4

WHEREAS under the terms of the Contract, Manager is requrred o fumlsh a bond -

- fo Owner to make good and protect Owner against the results of any work or labor done or JECEEREA o

materials or equipment fumished which are defective or not in accordance with the terms of -
~ the Contract having been used or incorporated in any part of the work so contracted for,
. which ‘shall have appeared or been discovered, within the period of one (1) year from and
after the completion and final acceptance of the work done under the Contract; and, General
_Contractor has agreed to provide this bond to the Clty of San Jose on behalf of, and jOinﬂy
~and severalty w;th the Manager . . 3

‘ NOW THEREFORE we the Pnnc;pais and [insert full name of Surety],
: corporatron duly authorized and admitted to transact busmess and issue suretybondsinthe . -. -
State of California ("Surety”), are held firmly bound unto Owner in the sum of [AMOUNT OF
-CONSTRUCTION COST] DOLLARS ($ ), forthe payment of which sumweli -
and truly to be made, we the Principals and Surety bind oursetves, our hetrs, executors, -
.admrmstrators SUCCESSOrs and assrgns Jotnﬁy and severaliy '

: The condition of thls obtlgatton is such that ;f the Prmctpals shall we!l and tru!y make L
- good and protect Owner against the results of any work o labor done or materials or
-equipment furnished which are defective or not in accordance with the terms of the
~ Contract having been used or jncorporated in any part of the work performed under-the-
Contract, which shall have appeared.or been discovered within said one-year period from\
.. and after completion of ail work under the Contract and final acceptance by Owner of -
© said work, then this oblzgatton shall be nuﬂ and vord othenmse it shail be and remain in
e full force and effect : e o

“The Surety, for vatue rece:ved hereby strpulates and agrees that no change extension _
o of time, alteration-or addltronto the terms of the Contract or to the work to be performed
- thereunder.or the spec;f’ ications accompanying.the same shall in any way affectits--
...~ obligations on this bond, and it does’ hereby Walve notlce of any ohange extens:on of
~t1me aIteratron or addltlon R _ K R

oo General Contractor by executlng thzs bond agrees that the foregolng recrtals are tme
S 'and correct and agrees 1t is bound to perforrn its’ duttes and responsrbthtres as Pnncrpa[
R underthls bond R N .
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. ExeﬁttieltOrigiplaf" S

- IN WITNESS WHEREOF thas mstrument has been duly executed by authonzed
representahves of the Pnncspa!s and Surety SIGNED AND SEALED on. :
- 20 ) . . . .o

e DR . PRINCIPALS:
' "MANAGER" o e
" DOLCE INTERNATIONAL/SAN JOSE INC.
S

“Name:
Title: "¢

" “GENERAL CONTRACTOR:"

- (Principalnamey T (Sealy -

. SURETY:

. (Slrey Name) - (Seal)

'BY:.“

.(Si‘gnature) .

{Printname and Tite)

CAddress: - v Telephone: |
e R, L Afﬂx Coggorate Sea!

. .AttachNotaryJuratsforAltSignatures oo L .; o e e
Attach Power-of-AttorneyIfexecuted byAttomey-m-Fact ey - s ild S

o L '-'Appéndiﬂ-?.“ |
| "SLNO00BBE\00065\145328.8 . .. R
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- ,. T L ) : . L ..co‘UNCIZ't. AGE.NDA'. 1;'>-2' o3'
| SANJOSE e Memomndum

‘_,.capmnoesmcouvm R

' TO:. I{onora‘bl‘e Mayor and C.ounctl. o FROM KayWIner C

: N ' ) : ScottP Johnson '

| SUBJECT. Hayes Mansnon Management o DATE November 24 2003
Agreement v : L : :

. 'Approyed." : .. e

Ll 2?5? 03

COUNCIL DISTRICT: cny-wlde .

( o SNI N/A N

" RECOMMENDATION =~ . = - ool

. Approval of a Management Agreement with Dolce hltemationa]/San Jose, Inc. to of)erate the -
Hayes Mansion for ten years with two, five-year options, for a management fee of 3% of Gross

Revenues, an Incentwe Fee and payment by Cxty of the expenses of the operauon, not covered o ‘
' byrevenues. ' . - e - ¥

BACKGROUND

“-On October 21 2003 the Councrl adopted a resolutlon authonzmg the Clty Manager to enter - .
-, into exclusive negotiations for thirty days with Dolce Infernational Holdings, Inctonegotiatea . =
Management Agreement to operate the Hayes Mansion. Dolce International Holdmgs, Inc.has - &
formed a subsidiary corporatlon Dolce Internatlonal/San J¢ os¢, Inc for the purpose of operatmg
- the Hayes Mansion, - - L : S S

. Negotlatlons W1ﬂ1 Dolce have been completed Major provrsmns of the Management Agreement .
" are provided in the next section of thi§ report. Included inthe A greement are prowswns dnected
- - by Coungil action at the October 21 meeting for inclusion'in'the Agreement. . They are:a - . =
> Management Incentive Fée that would be paid to Dolce when certajn financial thiresholds are .
. .reached. Under this program, both parties would benefit because the City would have ﬁnanclal
_ resources fo retn'e the Comerica and Devcon loans at. -an carher date. Secondly, the ol
‘Bnvironmental Preferable Procurement Pohey would be included in the operatlens at the Hayes U

- and ﬁnally, the Clty would engage 4n Asset Manager to act as the “Owner 'S RepresentahVe '

- _prowdmg adVlce on management, operatlonal and. ﬁnane1a1 matters at the Hayes Mansmn. _‘ B . .

- Dolce has been workmg w1th Hayes Renaassanee, LP (“I—IRLP”) to assure 8 smooth transmon of
. the operation, Discussions between Dolce and Local 19 are also proceedmg well, as’ conﬁrmed

T .;bybothpartles
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: Hoﬁorabl_e Mayor and Council
{ayes Management Agreement
November 24,2003

. Page2

ANALYSI'S’
Maj or provrsmns of the Manacrement Agreement are descnbed below

Term of Agreement

Ten years commencmg J anuary 1 2004 through June 30 2014 (The addmonal stx i
- months is needed to eﬂ‘ect a change ﬁom a calendar yea.r to the C1ty ] ﬁscal year of Ju]y '
] 1throuthune30)
- e Two, five-year 0pt10ns that can be exermsed by Dolce at 1ts optlon, on the oondluon that L
performance measures identified in the Agreément have been met for at least two of the o
 three years immediately preceding the end of the oxiginal term or the extension penod
The performance measures aré that Dolce has met or exceeded 4t least 90% of the
“budgeted Gross.Operating Profit ! proj jécted in the Annual Budget for the Hayes Manswn
or. 90% of the. REVPAR 2 for the Hayes Mansion’s Competitive Set. The current - .
- Competmve -Set includes the Marriott, Fairmont, Crowne Plaza, Hyatt San Jose, Hyatt St
- Claire, Hilton San Jose & Towers, and Chaminade in Santa Cruz. The Competitive Set. -
s subject to chanoe from time to time based on the mutual agreemerit of the partxes The .
data sourceis Smlth Travel Research an mdependent research orgamza'don servmg the .
lodging industry that provides performance measurements, -
s Inthe event that thé City sells the Hayes Mansion within the first ten year penod of the
. Agreement, the sale must provide that Dolce International/San Jose, Inc. will be retained -~ -
as the manager of the facility under the same terms and. conditions. This means that Dolce AR
. could exércise the extension periods if it met. the Agreement’s requirements. : o
e Inthe event the City sells the Hayes Manswn -during one of the extension penods, the
' Cityisoot obhgated to require the new owner to assume the- Agreement Inistead, the
. Cityi is obllgated to payDolce the Tenmnanon Fee descnbed below ‘ o

Dolce’s Management Resgonsrbihtle BT

Under the prop osed agreement Dolce acts as the on-sxte manager of the Hayes Mansmn m

- exchange for the Base Management Fee and Incentive Fee described below. Dolce will also’ -
“provide routine maintenance and security for the parking garage in the adjacent Edenvalé Garden e

"~ Park and routine maintenance for certain park improvements. 'I'hese tasks were prevrously the e

- respon31b1hty of EERLP as.the tenant under the Hayes Mansmn Iease : o

. R Gross Opcratmg Proﬁt. Gross Revenues mmus certam operatmg expenses L

. ? R_EVPAR REVPAR is a.n mdustry mcasurement that determines whether the I-Iayes 1s recetvmg more ‘or less of

S RIS
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: HonorabIe Mayor and Councrl
" . Hayes Management Agreement
" November 24, 2003
QPage 307

The Clty w111 also be requlred to pay the operatmg expenses of the Hayes Mansmn ﬁom the
Hayes Mansion revenues or to the extent that these are not sufficient, from other City funds,
including the Comerica Line of Credrt These operating expenses include all of the costs
associated with operating the Hayes Mansion, such as wages and salaries, utilities, insurance,”
. routine marntenance and’ food, beverage and merchandlse sold at the Hayes Mansion. Dolce will -
" also be reimbursed for various identified expenses related to marketing the Hayes Mansron, o
travel directly related to the operation of the Mansion, and booking fees and’ commissions for. .
reservatrons made through Dolce s Central Reservatron ofﬁce or at other Dolce facrhtres

..-,Dolce Comgensatron o
‘ Base Management Fee . ‘

e For the first three months of the Agreement the Base Management Fee w111 be $30 000 .
per month of 3% of Gross Revenues per month, whichever is.greater. Thereaﬁer, the o
.~ Base Management Fee willbe 3 % of Gross Revenues per month.
¢ Gross Revenues for purposes of calculating ‘the Basé Management Fee is defined as all
-7 revénues denVed from the operation of the Hayes Mansion, including revenues from the )
.sale of all conference services, rentals of facilities and guest rooms, sale of food, all .
.. - beverages, charges for technology: used in guest and meetmg rooms, and revenues -
- . associated with fitness or recréation facilities and excluding taxes, insurarnce proceeds :
- . and the gratumes actually pard to employees. Gross revenues.do not include any funds,
- Athat may be réceived in cons1derat10n for insurance clalms or sale of ﬁlrmture ﬁxtures
o and equrpment - .

Reductton at Base Management F ee I [ Pertarman ce Measures Are Not Met ..

For any year of the contraet term commencmg July 1 2006 that perfonnance measures are not B
_ met, the fee paid by the City to Dolce. will be reduced by a percentage point for that year, i.e. the
. Base Management Fee will be reduced from 3% to 2% of Gross Revenues. This will be in the
- form of a credit-to the City by réducing Management Fee payments payable.by the City to Dolce . -
" 1fi the subsequent year until the credit has been fully realized by the City.- The performance.to be " -
- achieved is at least 90% of budgeted Gross Operatmg Profit or 90% of the REVPAR Penetration
. Index for the Hayes” competrnve set, as described previously-in this report. I thmk thiss Where :
we deﬁne gross operatmg proﬁt, not above T PO

' Incentwe M anagement Fe

’ .Incentrve management fees have been negotrated that provrde ﬁnancral mcent1ves to Dolce for
‘their management of, the Hajyes Mansion to- generate net revenues from the operations ofthe- -
. Hayes Mansion to pay- off the Devcon and Comerica loans’ approved in the Transition Agreement v
between the City and Hayes Renaissance Limited Partnership (HRLP). In addition, Dolce wrll .
" be compensated in ass1st|ng the City-in re-establishing the Phase TIT Market Rate Volatility . ~

R Account (MRVA) to a level of $1.5 million. The MRVA was initially estabhshedtonntrgate B

tt . YA Al RAmYYA 21: S
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T ','Honorable Mayor and Counc11

. "Hayes Management Agreement o

o November 24, 2003

‘Page 4

provrde econoch rehef to HRLP. Once the interim debt for Hayes is pald off, thrs wﬂl prov1de .
-, reserves to mitigate the nsk of ﬂuctuatrons in short tenn vanahle mterest rates

) Incentzve fees far the mztzal 1 0-vear agreement Qerzad are; .

’I‘hreshold #1 . : : : :
o '25% of annual Net Revenues [Gross revenues less Hayes expenses, C1ty debt semce e
o prmc1pa1 and 1nterest on Cornenca ’I‘ enn Loan and mterest on Comenca Revolvmg Loan] .

Threshold#2 UL : : R
. 35% of Net Revenues after Threshold #l 1s achreved AND Comenca Term Loan and
Devcon Note are pald off _

'I'hreshold #3 L : IR
37% of Net Revenues after Threshold #1 and #2 is acl:ueVed AND the Comenca ‘
Revolving Lme of Cred1t is pa:ld off - o .

'I'hreshold #4 ce s ' ;
40% of Net Revenues after Thresholds #l #2 and #3 are aclueved AND Phase IlI Market

it Volahhty Account reaches a balance of 31, 5 m.llhon e

IncentrveFees DurngenewalPerwds DRI

. The negotlated mcentlve fees to be pmd to Dolce in the event of any renewal penods is 30% of .
Net Revenues after achieving Threshold #4. Tn the event that Threshold #41 is not achteved, the R
‘ mcentlve fee is 25% of Net Revenues o ) » -

For ﬂlush'at[ve purposes, Exlublt Bi 1s attached to show the method to be used in calculatmg Net -

| ; Revenues and Incentlve Fees. ThlS 111ustrat1ve exa.mple is based on Dolce s Ten-Year Profonna

» .Base on Dolce s Ten-Year Proforma, Dolce projects that Net Revenues Would be generated from B ;
“~the operations of the Hayes Mansion by year three (threshold #1 would be achieved).: The SRR
- Comerica Term Lopn and the Devcon Note would be paid off by the end of year four (threshold

L #2 would be achieved).- The Comerica Revolving Line of Credit would be paid off by the end of

year seven (threshold #3 would bé achieved).. The MRVA Would aclneve a balance of $1 5

o million in year 9 (weshold #4 would be achicved).

i :The Comenca Revolvmg Lme of Credrt should be retained untrl sufﬁ01ent Hayes operaung
- - reserves are accumulated.- Based on Dolce’s profonna, the Comerica Revolvmg Lirie of Credit T
-, would be paid off in _year séven from Net Revenues, which would require the City to negotiate an;‘ .

R extension of the repayment date. However, ‘staff recomrnends that the City maintain the .-

.Comerica Revolving: Line of Credit as a means to fund any potential, shortfall from Operauons fo

. fund Hayes: operating costs and the City’s Hayes debt service costs uritil sufﬁcrent Hayes .o

o .,0perat1ng reserves are acoumulated ﬁ'om the Hayes Net Revenues

R [ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. ]
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‘ . " 'Kez' Business Terms and Conditions
’De[ault and Termmatro;

T In'the event that e1ther party isin breach ofa matenal term of thrs Agreement the other party .
may terminate the Agreement after allowing the defaultmg partyto cure the. breach w1th1n the R
K -_speclﬁed cure penod In most instances, the cure penod is 30 days LTl e

: -.However commencmg on July 1 2006 and throughout the rema.lmng term of the Agreement 1f A
Dolce fails to aftain at least 80% of the budgeted Gross Operatmg Profit or 80% of the REVPAR "

, - 7 Penetration Index for the Competltlve Set the Crty may termmate the Agreement upon 3

busmess days notlce

i Clty elects to termmate the Agreement for any reason other than certam specrﬁed events o
. _including breach by Dolce or Dolce’s ‘failure to meet the performance measure descnbed above, e
- the Clty will be requlred to pay to Dolce a termmatlon fee calcuIated as follows :

For the ﬁrst two years of the Agreement the temunahon fee Is the greater of two fimes | il =
. the Base and Incentive Management Fees eamed by Dolce inthe 12 months precedmg '
. the termmatron date or $250,000. ' C
. Begummg in year 3 of the ten-year agreement and any yea.rs of the two ﬁve»year optlons, °
 the termination fee is the lesser of the Base and Incentive Management Fees eamed by '
Dolce in the 12 moriths preceding the termmauon date or $8 00, 000

. Dam__ge and’ Desﬂ-ucnon/Condemnatmn

In the event that the Hayes Mansron is totaﬂy destroyed oris condemned then the Agreement .
. will terminate. If the Hayes Mansion i is partially destroyed or-partially taken bya govemmental -
. entity and the proceeds of the insurance or the taking are insufficient in the’ City’s judgrient to -
© ~ _rebuild, the Agreement will also terminate, If the Agreement terminates during the initial term -
.- of the Agreement;  the City is obligated to pay to Dolce the termination fee described above If R
. the Agreement terminates dunng an option period, then City is obligated to pay the actual cost of -
relocatron of DoIce s Strategrc Tea;m located at the Hayes Mansmn w1th acap of $200 000

o .Insurance amI Indemn j,g

o ‘iUnder the Agreernent Dolce is reqmred to prowde vanous types of msurance coverage L
.- including general habﬂlty, workers’ compensation, auto and ¢mployment praetlces habrhty The IRURER
- City wﬂl be named as an addrtlonal msured for each of the requlred pohc1es ~ S

‘ .The City and Dolce each agree to mdemmfy the other, to the extent a10s§ of claim is not covered-
.. . by insurance, for its act§ or'omissions. In addition, the Cify agrees to mdemmfy Dolce for any
gth Operatmg Expense mcurred by DoIce 1n accordance wrth the terms of the Agreement

o " [ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. ]
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o Wage Polzcze

Dolce wﬂl ablde by the City’s adopted Wage Requuements, mclndmg Worker Retennon and

* Labor Peace. With respect to Labor Peace, Dolce has committed to abide by the terms of its

; agreement with Local 19 which includes a gnevance procedure, Although Dolce anticipates -
: operatmg the facility under a bargaining agreenent with Local 19, the Agreement provides that,
-absent a bargammg agreement dunng its term of Agreement, the hvmg wage Wﬂl be applled

' Hayes Mansmn Assets o

The transmon agreement ‘with HRLP prov1des that HRLP transfers ownershlp of all Hayes assets L

owned by HRLP to the City. The agreement with Dolce does not provide for the transfer of. - -

ownershlp of any Hayes assets to Dolee with once exception. HRLP owns five vehitles that are.

used in the operation of the Hayes Mansion. In order for the vehicles to be covered under. -

- Dolee’s automobile insurance policy, title 1o these vehicles will be transferred from HRLP to. "

- Dolce. . Upon iteration- of the Agreement or the end of the useful life of these veh:cles, Dolce is o
obligated to transfer the vehlcles to the Clty S . SRR

Budget Proces

- Zransition Budg;e ‘

A transmon budget has been subm1tted by Dolce that mcludes certam travel Ielocatlon,
“technology, and costs for preparation of coIIateral and marketmg materials specific to the Hayes co

~ Mansion. The total experises are not to exceed $177,500 and expenses will be submitted with the L
- relmbursement requests to the Clty and payable as 0peratmg exPenses of the Hayes Ma.ns1on

' :Annual Ogeratmg thdge

- 'Dolce is respons1b1e for prepanng the Annual Budget for the Hayes Mansmn for a Iuly 1'to June .' -
“30 Fiscal Year.- Dolce will:prepare the proposed anmual budget with appropriate diligence and

S give due consideration to all relevant factors aﬁ'ectmg the operation of the Center, including -

" without limitation, market and economic conditiosis. -Accompanying the proposed budget willbe . . L ;}}
‘supporting reports, including; sales-and marketing; Iniman resourge, ‘technology, cash flow L
 forécasts by month for the fiscal yeat; and a summary income statement. "The proposed budget

‘ ' will also include an estimated profit and loss statement in the format recommiended by the.”
. Intémnational Association of Conference Center Uhiform System of Accounts and Dolce s

o pl‘O] jected Gross Operatmg Proﬁt for the ensmncr F1sca1 Year

o In the event that the C1ty anid Dolcedonot reach agreement on, the proposed Amlual Bu dget any. . L
L of the fOHOng could Occur T S . L o

R Dolce may refiase 1o operate the Hayes Mansron and may tenmnate the Agreement,, R
se Dolce may tennmate the Agreement on 90 days notlce, or .' IR -

‘ [ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. ] .
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*  Hayes Management Agreement
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Dolce may agree to opetate Hayes Mansmn based on the Annual Budget desn'ed hy the o
Crty ; ’

B As the Agreement wrll commence durmg the mlddle of the 2003 04 Flscal Year, Dolce is not
“obligated to provide the detailed Annual Budget. Instead, no later than forty-ﬁve days followmg o

.- the execution of Agreement Dolce is obligated to prepare for City’s review and approval asix - .0
‘month cash ﬂow prOJectron through June 30 2004 S B

Pragosed Cagztal Imgrovement

e Dolce shall submrt on or before January 15 of each year, a proposed hst of Caprtal
.. Improvements which are recommended to be undertaken during the énsting five-year penod _
~ Therecommended expenditures will be submitted in priority ofder, including the estimated costs i; '

* for design, matetials, construction, and the proposed contingency for each identified Cap1tal Lo
o Improvement A Facilities Reserve Fund equal to 4% of Gross Revenues for the previous . -1 L
. calendar month is established to be utilized exclusively to fiind the costs of repair or for caprtal o
-improvements that exceed $5, 000, and the costs for replacement of capital improvements on or at.. - -

- the Hayes Mansion. Dolce recognizes and agrees, however, that should the Reserve Fund be - ‘

o . 1nadequate to fund any or all of the Capital Improvement Program submitted for the Hayes

"Mansion, these improvements will be evaluated agamst the needs for cap1tal unprovements inall-
of the Crty s other facrlltles and ptopertles : .

'g..e:_ngr.ag.a
‘ .AssetManag;e o E

| .Dolce agrees to cooperate w1th the Asset Manager seIected by the C1ty HVS Intematrona.l Inc 'v o '
the Clty’s current hospitality consultant, will be engaged to provide these services for the . DU

N upcoming year. .The Asset Manager will advise the City 6n management, operational and .

financial performance matters, The Agreement specifies that the amount of the contract for™ ~
. _-these services is for an amount not to exceed $50,000 per year with an annual CPI adjustrnent Sl
- This is a‘type of operating expense that is not subtracted from Gross Revenues m order to arnve A

" at. Gross Operahng Proﬁt

- Cu_‘p Remew of Boaks zmd Records ‘

.. .. Dolce shall submrt fo the Clty w1th1n ﬁfteen days after. the end of each calendar month and may DR
.. berequested to attend meetrngs Wlth the Fmance Department Among the reports to be o SRR A
' submrtted are .. o ) . ot .

An unaudlted ﬁnancral statement contammg a statement of current assets and current R
hablhtles ‘a proﬁt and loss statement, mcludmg the Gross Revenues for each calendar R
~'month and cumulatively, mcludmg budget vs. actual. - ~ L e L
Actual and forecasted Cash ﬂow and proﬁt and loss by month for the balance of the ﬁscal. A

. ,,__... .yeaI. . . L . oot

O _ﬂ [ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. ] o
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. COORDINATION

- Tlns report Was prepared JomtIy by the Clty Manager 8 Ofﬁce Fmancc Departmeut and the C1ty
a Attorney’ s Office. .

@9_4 .

. No't'g project.

/L%t

. Kay Winer -. i ; R
Deputy City Manager o Director of Finance

: : [ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. b -




" Honorable Mayor and Council.
- Hayes Management Agreement
. November 24, 2003
Page 8 o

: Capztal expendl,ture report
Detailed Sales backlog. -
. Variety of ﬁnanc1al and accounnng reports o
Any other reports as reasonably requested by the Crty $ Dll‘eCtOI‘ of Fmance _‘

@ ¢ o o

An audlt of the books and records of the Hayes Mansion shaIl be perfonned by an 1ndependent '.'. "
.. certified public accounting firm acceptable to the City to be completed wrth a report subnutted to
the Clty w1thm 180 days aﬁer the end of the ﬁscal year - o ,

’ Agzraval ot G’eneml Manager

o C,rty will have the right to approve Dolce s approval of the 1mt1a1 selectron and any change 111 or ’

L transfer of the General Manager ass1gned to the Hayes Mans1on

L~

Corporate Marketmg and Sales Progams and Servrces

e Thes services and programs to he 1mp1emented wﬂl include those prov1ded by Dolce 8 .
D Corporate Marketmg department that functions as an in-house agency providing creative . : ..
- and execution'services for advertising, collateral materials, web site development and
o 'mamtenance, direct mail, public relations, trade shows and promotional events:
- e The Corporate Marketmg Department will prov1de strategic marketmg ditection and
"~ - support for the Hayes Mansion by positioning the facility in the marketplace develop. - :
- strategies to exscuts the annual Sales and Marketmg plan prepared as part of the anual - oo '
- budget process. s
"~ '» The Hayes Mausion w111 be posrtroned under the Dolce Internatronal brand; Dolce agrees C
" to incorporate the Hayes Mansion in all corporate marketlng act1v1t1es Wh.‘lch present the. '+
.- portfolio of Dolce-managed prop erties,
o - Hayes Mansion will be included in the Dolce International Global Account Program
' This proprietary program represents the principal corporate customiers of Dolce Internal
) who conduct srgmﬁcant levels of meetmgs at mulnple Dolce—managed propert1es

Standards of Operatmn and Mamtenanc

:'The Hayes Mansion wrll be operated by Dolce asa ﬁrst class conference center cons1stent with '
 International Association of Confererice Center (IACC) standards. Unless approved by Crty, n

e ~:Dolee. shall operate the Hayes Mansron twenty four hours a day, seven days a week

D PUBLIC OUTREACH

RS Not apphcable ) o o

[ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. ] :




L Dolce ig't‘em‘ jational -

Hayes Mansion

(for Diustrative Pl_qijposq‘s 611!)’)

.. ExhibitB *

Profarma }hyesnanslm muma" 214 :
Gurvency: USD S
26-Now03: . M : . X . Lo . . - . . .
R Y vedr#t vebrw2 Year#d:. ' - Year#d  .Year#6 . Year#g ' - Year#7.7 . Year#8 . Yea#S . & Year#io
L RE-'vENUE ’ R . BN AR T T e = —
- Raoms |, .. | Asssgoo- - 6018000 " 7,309,000  B,202,000 6,694,000 8,954,820 . 9,223465 ;9,500,160 : - 0785174 . - 10,078720
¢ ‘Food {& aevzooa} © 4,408,000 - - 5,547,000 6417,000 6925000 7250000 . 7,467,500 79626 7,922,974 © 8,169,939 8,404,737 -
" +Beverage - ¢ .1 B23000) 4150000 . 1487000 - 1544000 1575000, 1622250 <. 1670018 .- 1721045 : 1772876 - ' 1825867
Conferanca Semcas - ~1,980,000° . 2513000 - 2,953,000 . 3185000 . 3,333,000 3432000 3535880 - 3642059 3751,321.° . - 3,863,860
Spa. : "1 .300,000 . . 414,000 - | 518,000 . .631,000 736,000 758,080 . - 780,822 804,247 ' . 828374 .- 853,226 :
- MinorOpelatlons - 371,000 568000 - ' 678000 ' 744000 770,000 793,100 B16H03 - . 841400 866642 892,641
: - TOTALREVENUE 1.2.'4.7‘.@;.090' C. 16208000‘ | 18,342,000 - 21,201,000 ~ . 22,350,000 23,028,740 '23,719;sA0é-.‘- 24,431, 190 25164,426° 25918080
' DIRECTEXPENSES I Lo P s e
~Roems . .. - 71,244,000 ~1‘4:-)1;ooo _ 1800000 - 1,745000 ° 1774000 - 4,837,220 . - 1,882,007 .. 1,936,498 1,906,653 2,056,657 -
Food &Beverage - ~ . : | ‘3,560,000.° - 4,413,000 5073000 5419000 . 5648000 5815380 - 65989,841 8,169,537 5,364,623 - 6,545,281
Conference Services - 811,000 . - 1,010,000 - 4,418,000 -.4,183,000 - * 1,228,000 1,264,840 © - 1,302,785 1,341,869 - 1,362,125 1,423,589
Spa ' 1270000 - 362000 . 414000 .. 473,000 595000 - .530,450 546,384 . 562,754 579837 ° | 507,028
Minor Cperations -~ ©-| 213000 .. 326,000 383,000 . - - 427,000 442,000 - 455260 468,918~ 482985 497475 '~ 512,389
TOTALD]REC?EXPENSES 76098000 7532000 - §,594,000 8217000 " GE05,000 9.893,150.  10,189,946. 10,495,643 10810512, . 11,134,827 -
" Gross Operating Incama . 6,372,000 8,576,000 10,748,000, 11,934.000 12753000 | 13195590 13529856 13935547 . 14053674 14784220 .
" INDIRECT EXPENSES . R T O S R . R
Engineering . .- - " 634,000 658,000 681,000 - . 703,000 - 22,000 741,065 . 762,256 . 763218 " 804,757 . 828,867 ©
"Sates and Marketing 1,408,000 . 1,409,000 - 14830007 . 1,541,000 . 1,685000 = 1,628,588 . 4,673,374 1719301 1765876 » | 1815258
. Adminlstralive and General 1327000 . --*1,402,000 1474000 | . 4,530,000 - 1,577,000 - 1,620,388 1664928 . 1,710,713 1,757,768 - : * 1:806,005 .
Bage Mgt Feo .17 34000 T . 488,000 580,000 . 636000 . 674,000 - 691,000 M2,000 | 733,000 755,000 778,000
Utilies - .668.000 808000 .. 528,000 | 996,000 1,620,000 1,048,080 1076871 - 1106485 ° 1435914 1,368,179 -
TOTALIND!RECT {7 3409,000 - 4763,0007 -~ 5,146,000 5,406,000 5575,000 5,729,860 5,869,429 6,052,808 6,221,103 6,394,426
GmssOperaungProm 4,963,000 9873000 - 5802000 . 6578000° 778,000 . 7405730 7840229 . 7,882730 Baa251. . B3BOA02
" FIXEDEXPENSES- Lo e T e S , R el
" lnsurance - -0 f 481000 ¢ 248000 | 207,000 - .- 325000  © 343000 . 343,001 343,002 243,003 © 343,004 . 343,005
Property Taxes . 292,000 _ 289,000 . 808,000 ,:313,000 T 221,000 321,001 321,002 321,008 - 321,004 . 321,005 -
" AssetMgr Fee | . 50,000 - --5%,250 52,631 253,845 .0 ... 55191 - I BGS70 .. 51,985 59,434 * 50,820 ° 62,443
" Leasa & Ol ‘261,000 - -267.000 - _° 274000 - 280,000 , : 287,000 - 284,803 . 303002 - 311,335 _- - 318,896 328,603
i TDTALFIXEDEXPENSESl 794,000 BE6.250 SEN 97185 - 005191, _7,015.485 1,024991 » T 4004,775 . 3,044,825 7.055.147
NalOperatlng Incoms | ~1:.169,000~ 13,046,750 4,672,439 - 5,506,155 . - 6,171,809 ..° 6,390,265 6615,238' i ee4rgsd | 7087687 7,334855 -
. OTHER EXPENSES: . et e N e T T o R RV
" Fumlture, Fixt. & Equlp.” . * |+ 469,000 -B48,000° . - " 774,000 - - 848,000 . 894,000 021,150 . - 943,794 .. eTT24B T 1,008565 | 4,085,762
HayesDebt Service -, 1,856,000 ° - -~ 2.400,000 2.800.000 ", - 3,400,000 - ~4.u_50,ooo 4050,000 < 4,050,000 . '4,080,000 4,060,000 " 4uso,ouu
SRR | HR B CES R L e
omerlea Jine inteyest pm L. - . o 78000 6,000 3t 000" i -
TOTALOTHER EXPENSES 3033000 657,000 3,9 000 " 4.838,000 ° ~B022.600 5 26,150 520,784 5027248 . 5056,565 . 5086.762
; "_. NEI‘REVENU ). '_(810.260) _. 694468 " . 76865 - 1149909 138415 1585454 ey 203 2,247,803
. lncentive ManagamenEFee T 173817 - 182038 402433 477,440 - - 554,000 - - 673666 . - 892448 . ° -80B157

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




801 N. First Street, Room 110

San Jose, CA 95110—1‘716
. 1, This form (149-7) completed; -

2. Copy of face page-of Contract, .
3 Copy of insurance reqmrements ineluded in contract

 DATE: ___ " 12/1/03

‘|Service Prov1der. Dolce Internaﬁonal A Phone No. ;2.0i __,_S;'—S'ﬁl N

Project: - Hayes Léase_ and.oper‘aﬁng Agreezﬁenf N ‘ -
' o e : ProgectAmount. Mo Rent R

""Estimat"ed'  ' S oo . Estimated ©t
Start Date - 12/5/03 T CompletlonDate June30 2014 .

{Scope of Work. . : : .
: Operator of Hayes Conference Center

‘Depa.rtm'ent:' : City Manager/ Fmance o Division: Debt Management -

Department LT T T Sl Eﬁte:ision: 46095 |

Contact: - * . Juha Cooper

COMPLIANCE WITH INSURANCE REQUIREMENTS

. Comments

Signé.tiz;e: o

Date DEC 03 2003

. Risk Management -

- TFOR RISK'MANAGEMBNT Usmoﬂm*
Date Forwarde& to. Cxty Clorik: I}F_g IL lg 3

COMPLIANCE wrm BOND REQUIREMENTS

. Signatqre§

CnyClerk T

'Form 149:)' (07/02)

. [ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. ] :




EXHIBIT D

¢

066[ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. ]




Exhibit D: Leases

To be determined
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Exhibit E: Contracts

To be determined
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ASSIGNMENT AND ASSUMPTION AGREEMENT
RELATING TO THE SALE OF THE HAYES MANSION PROPERTY

THIS ASSIGNMENT AND ASSUMPTION AGREEMENT RELATING TO
THE SALE OF THE HAYES MANSION PROPERTY (the “Assumption Agreement’) is

made and entered into as of , 2016, by and between CITY OF SAN JOSE,
CALIFORNIA, a California  municipal  corporation (the “City") and
,a company (the “Transferee”).
RECITALS

WHEREAS, City entered into a Management Agreement dated December
2, 2003 with Dolce International/San Jose, Inc. a corporation (the
“Agreement’) attached hereto as EXHIBIT A to operate the Hayes Mansion property
located at , San Jose, California (“Property”);: and

WHEREAS, City has agreed to sell the Property to Transferee and City
and Transferee desire to assign the Agreement to Transferee; and

WHEREAS, the Transferee is willing to undertake, and agrees to assume
all of the City’s obligations under the Agreement;

WHEREAS, in order to evidence the undertaking of, agreement to, and
assumption by the Transferee of the Agreement and all the rights, duties and
obligations of the City under the Agreement, the City and the Transferee have agreed to
enter into this Assumption Agreement;

NOW, THEREFORE, for good and valuable consideration, the sufficiency
of which is hereby acknowledged, the Transferee, and the City agree as follows:

SECTION 1. ASSIGNMENT AND ASSUMPTION OF OBLIGATIONS.
Effective as of , 2016 (the “Effective Date”), the City hereby fully and
unconditionally assigns from and after the Effective Date to the Transferee all of its
obligations, right, title and interest in and under the Agreement. The Transferee accepts
such assignment and, from and following the Effective Date, hereby fully and
unconditionally assumes in full, all of the duties and obligations of the City arising after
the Effective Date in and under the Agreement undertakes and agrees, with the City, to
perform each and every duty and obligation of the “Owner’, as defined in the
Agreement).

[ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. ]




SECTION 2 MISCELLANEOUS.

B. Agreement Obligations.  All obligations of Owner under the
Agreement prior to the Effective Date shall be obligations of City and all such
obligations on or after the Effective Date shall be obligations of Transferee. City shall
have no rights and shall be released of all obligations under the Agreement,
commencing on the Effective Date.

C. Notices to the Transferee. All notices to be given to the Owner
under and pursuant to the Agreement shall be given to the Transferee at the following
address:

D. Governing Law. This Assumption Agreement and all related
documents shall be deemed to be contracts made and delivered in the State of
California and shall be governed by and construed in accordance with the laws of the
State of California.

E. Execution in Counterparts. This Assumption Agreement may be
simultaneously executed in several counterparts, each of which shall be an orlgmal and
all of which shall constitute but one and the same instrument.

F. No Further Modifications. All terms and conditions of the City
Documents not expressly modified by this Assumption Agreement are expressly
reaffirmed as if set forth in their entirety herein and shall remain unaffected, unchanged
and unimpaired by reason of this Assumption Agreement.

G. Construction. This Agreement shall be interpreted and construed
only by the contents hereof, and there shall be no presumption or standard of
construction in favor of or against either party.

WHEREAS, the parties have executed this Assumption Agreement on the date first
written above.

CITY:
City of San Jose, a California

By:

Name:

Title:

~

[ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. ]




TRANSFEREE:

company

By:

Name:

Title:

~

[ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. ]




EXHIBIT A
Agreement
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Exhibit G: Actions, Suits or Proceedings

To be determined
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Exhibit H: Products Provided by Hotel Operator to Guests or Employees

To be determined
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Hayes Mansion Public Art

Title Artist Description
Labor Theory of Value | Rick Arnitz 50” x 50", oit enamel on canvas, 2003
Rolling Meadows Brian Blood 48" x 60” oil on canvas, 2006
Hayes Green Jamie Brunson 48” x 48", oil and alkyd on panel, 2006
Olema Hills Willard Dixon 48” x 66”, oil on canvas, 2005
Westering (Littorialis) Wade Hoefer 44” x 95", oil on canvas, 2006
Tropic Fruit Amy Kaufman 48” x 72”, oll on canvas, 2000
Orchard 4 Jeff Long 60" x 84”, oil, atkyd and collage on canvas, 2005
Summer Storm Carole Pierce 50” x 120", oil on canvas, 2006
Ochre Without Window Silvia Poloto 40” x 78”, acrylic on canvas, 2006
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When Recorded mail to:

SPACE ABOVE THIS LINE FOR RECORDER

MAIL TAX STATEMENTS TO:
Document transfer tax is
Computed on full value of property conveyed
City Transfer tax is
Signature of declarant
APN:

GRANT DEED

For value received, CITY OF SAN JOSE, a municipal corporation of the State of
California, does hereby GRANT to , alt that certain real property
located in the City of San José, County of Santa Clara, State of California described in
Exhibit A, which Exhibit is attached hereto and incorporated herein by reference.

GRANTOR

CITY OF SAN JOSE

By: |

Date:
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EXHIBIT A
Legal Description
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When Recorded Return to:

City of San José — Housing Department

200 E. Santa Clara Street, 12th Floor

San José, California 95113-1905

Altention: Asset Management Team

Re: Hayes Mansion

TO BE RECORDED WITHOUT FEE PER GOVERNMENT CODE SECTIONS 6103 AND 27383

AFFORDARBILITY COVENANT
: IMPLEMENTING CITY COUNCIL RESOLUTION NO. 77725 :
(PROCEDURE FOR THE DISPOSITION OF SURPLUS CITY-OWNED PROPERTY)

This Affordability Covenant (“Covenant”) implements City Council Resolution No.
77725 (Updated Procedure for the Disposition of Surplus City-Owned Property to
Reflect the General Terms of Assembly Bill 2135) and is made by , a
corporation of the state of STATE (“Buyer”) on this day of
2016, for the benefit of the CITY OF SAN JOSE (“Clty”) a municipal corporation, wnth
respect to the following facts:

A. On or about September 27, 2014, the Govemnor of the State of California
signed into law AB 2135, which became effective January 1, 2015. AB 2135 modified
the procedures concerning the sale of surplus properties by a local agency by amending
Government Code Section 54220 et seq. As a charter city, City is not required to
comply with AB 2135. Nonetheless, on April 26, 2016, the San José City Council
adopted Council Resolution No. 77725 updating the procedure for the disposition of
surplus city-owned property, as set forth in Chapter 4.20 of the San José Municipal
Code, a procedure which reflects the general terms of AB 2135 (the “Policy”).

B. The Policy imposes new restrictions on surplus property, including the
requirement that certain residential projects built on surplus property provide a certain
level of units at affordable costs for rental or for-sale, even if no “Preferred Entities”
(e.g., affordable housing developers) have expressed interest in purchasing the surplus
property. The Policy reads, in relevant part:

M. Property is developable—If the property is sold on the open market,
the Surplus Sale policy requires that if it is ever used for the development
of ten (10) or more residential uses, then the entity (or its successor-in-
interest) must provide not less than fifteen percent (15%) of the total
number of units developed on the parcel(s) at affordable prices for rental,
for-sale, or long term lease (35 years or more) of the property. An
affordable housing restriction documenting the total number of restricted
units and the affordable prices must be recorded against the surplus land
at the time of sale. The restriction is to run with the land for fifty-five (565)
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years, and be enforceable against any owner (or its successor-in-interest)
who violates the covenant or restriction.

C. City offered for sale that certain real property located in the City of San
José, County of Santa Clara, State of California, known as "Hayes Mansion” more
particularly described in EXHIBIT A and depicted in EXHIBIT B (hereinafter “Property”)
attached hereto and incorporated herein, through a competitive process in accordance
with Section 4.20.040 of the San José Municipal Code. City staff had determined that
Buyer is the highest bidder. On April 26, 2016, the San José City Council adopted a
resolution finding that Property was surplus to City’s needs, authorizing the sale of the
Property to Buyer, and, accordingly, authorizing the City Manager to negotiate and
execute a purchase and sale agreement based upon the terms outlined in the
memorandum to City Council dated June 14, 2016, the deed and all other documents !
necessary to complete the transaction, including execution of this Covenant.

D. The Policy requires an affordable housing restriction to be recorded
against the surplus property at the time of sale in the event any such real property is
ever subsequently used for residential purposes. Accordingly, as City has required as a
condition of Buyer's purchase of the Property, Buyer has agreed to enter into this
Covenant, which specifies the terms and conditions of the Buyer’s obligation to satisfy
Paragraph M of the Policy.

NOW, THEREFORE, BUYER hereby declares and covenants:

1. Covenants Running With the Land.

a. Affordability Covenant. If the Property is ever developed (in whole, in
part, or is in any way made part of a larger development) for a project that contains 10 or
more residential units, the covenants and restrictions, as set forth below, shall apply and
the Buyer (and its successors and assigns) must ensure that no less than fifteen percent
(15%) of those residential units shall be sold at an Affordable Housing Cost to Moderate
Income Households, or if such units are to be rented (or otherwise made available) at
an Affordable Cost to Lower Income Households, as defined herein (*Affordable Units”),
in either event (sold or rented) for a term of 55 years, which shall commence on the
later of the date of recordation of the Notice of Completion for the Affordable Units, or
the date on which the first Affordable Unit is occupied. Whether an Affordable Unit is
sold or rented at an Affordable Cost shali be determined by City in its sole discretion.

i For-Sale Affordable Units. [f the Property is ever developed
as provided in subsection (a) above, the Affordable Units required to be provided, if sold,
must be priced at an Affordable Housing Cost to Moderate Income Households, as set
forth below, and the Buyer (and its successors and assigns) must comply with the
covenants and restrictions contained in Exhibit C.

if. For-Rent Affordable Units. If the Property is ever developed
as provided in subsection (a) above, the Affordable Units required to be provided, if

~
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rented, must be priced at an Affordable Rent to Lower Income Households, as set forth
below, and the Buyer (and its successor and assigns) must comply with the covenants
and restrictions contained in Exhibit D.

b. Notification of Sale or Transfer. No later than five (5) days before the
closing of the sale or transfer of the Property, Buyer (and its successor and assign) shall
provide notice to City of such sale or transfer. Such notification shall be in writing and shall
set forth the name and address of the new owner and the date of sale. Such notices be
shall sent to the Office of the City Manager, at 200 East Santa Clara Street, 17t Floor
Tower, San José, California 95113, Attention: Director of Economic Development.

C. Covenants Running With the Land. Buyer hereby subjects the
Property and any Affordable Units constructed on the Property to the covenants and
restrictions set forth in Exhibits C and D, except as provided in any subordination
agreement or other written agreement executed by City. Each and every contract,
deed, lease or other instrument covering, conveying or otherwise transferring the
Property or improvements constructed on the Property or any portion thereof or interest
therein (a “Contract”) shall conclusively be held to have been executed, delivered and
accepted subject to this Covenant regardless of whether the terms of this Covenant are
set forth in such Contract and regardless of whether the other party or parties to such
Contract have actual knowledge of this Covenant.

d. Declarations. Buyer hereby declares that: (i) the covenants and
restrictions contained herein shall be construed as covenants running with the land
pursuant to California Civil Code section 1468 and not as conditions which might resuit
in forfeiture of title by Buyer; (ii) the burden of the covenants and restrictions set forth in
this Covenant touch and concern the Property and the Property is rendered less
valuable thereby; and (iii) the benefit of the covenants and restrictions set forth in this
Covenant touch and concern the land by enhancing and increasing the enjoyment and
use of any Affordable Units by eligible households, the intended beneficiaries of such
covenants and restrictions.

e. Covenants Binding. All covenants and restrictions contained herein
without regard to technical classification or designation shall be binding upon Buyer and
its successors in interest for the benefit of the eligible households, and such covenants
and restrictions shall run in favor of such parties for the entire period during which such
covenants and restrictions shall be in force and effect, without regard to whether the
Buyer is an owner of any land or interest therein to which such covenant and restrictions
relate.

2. Lienor's Remedies. The provisions of this Covenant do not limit the right
of any obligee to exercise any of its remedies for the enforcement of any pledge or lien
upon the Property; provided, however, that in the event of any foreclosure, under any
mortgage, deed of trust or other lien or encumbrance, or a sale pursuant to any power
of sale included in any such mortgage or deed of trust, or in the case of a deed in lieu of
foreclosure, the purchaser (or other transferee) and their successors in interest and

~
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assigns and the Property shall be, and shall continue to be, subject to all of the
covenants and restrictions set forth in this Covenant, subject to the terms of any
subordination agreement or other written agreement executed by City.

3. Amendments. The City shall have the right to consent and agree to
changes in, or to eliminate in whole or in part, any of the covenants or restrictions
contained in this Covenant without the consent of any tenant, lessee, easement holder,
licensee, mortgagee, trustee, beneficiary under a deed of trust or any other person or
entity having any interest less than a fee in the Property. This Covenant shall not be
amended except upon the recordation of an amendment duly executed and
acknowledged by City.

4. Recitals and Exhibits. The above recitals and the attached Exhibits A-D
are hereby incorporated and made a part hereof.

5. Covenant to be Attached. Buyer shall attach a copy of any covenant or
restriction required by paragraph 1 above to any purchase and sale contract or lease
with respect to any Affordable Unit.

6. Successors, Assigns. The provisions contained in this Covenant shall
bind the Buyer and each successor and assign, and shall inure to the benefit of the City,
which shall have the right to enforce this Covenant or any of the terms contained herein
and which may perform any of the obligations contained herein to be performed by the
City.

7. Severability. If any provision of this Covenant, or the application thereof
to any person, place, or circumstance, shall be held by a court of competent jurisdiction
to be invalid, unenforceable, or void, the remainder of this Covenant and such
provisions as applied to other persons, places, and circumstances shall remain in full
force and effect.

A
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IN WITNESS WHEREOF, BUYER has executed this Covenant as of the date first
written above.

BUYER

, A CORPORATION OF

THE STATE OF

By:

r=s
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A notary public or other officer completing this certificate verifies only the Edéntity of the individual who
signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of
that document.

State of

County of

On before me, : . Notary Public, personally
DATE NAME OF NOTARY

appeared

NAME(S) OF SIGNER(S)

who proved to me on the basis of satisfactory evidence to be the
person(s) whose name(s) is/are subscribed to the within instrument
and acknowledge to me that he/she/they executed the same in
his/her/their authorized capacity(ies), and that by his/her/their
signature(s) on the instrument the person(s), or the entity upon
behalf of which the person(s} acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State
of California that the foregoing paragraph is true and correct.

WITNESS my hand and official seal

SIGNATURE OF NOTARY

Ha —.— e .. her e i+ P
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EXHIBIT A

DESCRIPTION OF PROPERTY

A
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EXHIBIT B

DEPICTION OF PROPERTY

n
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EXHIBIT C

AFFORDABILITY COVENANT

(FOR-SALE AFFORDABLE UNITS)

AFFORDABILITY COVENANT
IMPLEMENTING CITY COUNCIL RESOLUTION NO. 77725
(PROCEDURE FOR THE DISPOSITION OF SURPLUS CITY-OWNED PROPERTY)

The following covenants and restrictions contained in this Affordability Covenant
(“Covenant”) apply to “For-Sale Affordable Units,” as noted in Paragraph 1(a)(i) above.

1. Definitions.

(@  For Persons or Families of Moderate Income, “Affordable Housing
Cost” shall mean Housing Cost calculated in accordance with Section 50052.5 of the
Health and Safety Code, except that it shall be based on 100% of the Area Median
Income (“AMI”), as shown in the table contained in 25 Cal. Code Reg. 6932 for Santa
Clara County, (“AMI"), adjusted for family size appropriate to the unit. "Housing Cost”
shall be caiculated in accordance with the provisions of California Code of Regulation,
Title 25, Section 6920, as amended from time to time, which as of the date hereof
include all of the following costs associated with that Affordable Unit:

(i) Principal and interest on a mortgage loan including any
rehabilitation loans, and any loan insurance fees associated therewith.

(i) Property taxes and assessments.

: (i)  Fire and casualty insurance covering replacement value of
property improvements.

(iv)  Property maintenance and repair.

(v) A reasonable allowance for utilities (excluding telephone
service).

(vi)  Any homeowner association fees.

(vii)  Ground rent, if the unit is situated on rented Iénd.

A
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(viii) Monthly housing cost of a purchaser shall be an average of
estimated costs for the next twelve (12) months.

(b)  “Affordable Unit” shall mean the residential units on the Property
sold at an Affordable Housing Cost.

(c)  “City” shall mean the City of San José.

(d)  “Eligible Person or Family” for units sold at an Affordable Housing
Cost shall mean a person or family with an income level at or below Moderate income
Households as adjusted for actual family size in accordance with the procedures set
forth below, as shown in the table contained in 25 Cal. Code Reg. 6932, as amended
from time to time.

(e)  “Event of Default” shall mean those events described in Section 9.

) “Fair Market Value” shall mean the highest price on the date of
valuation that would be agreed to by a seller, being willing to sell but under no particular
or urgent necessity for so doing, nor obligated to sell, and a buyer, being ready, willing
and able to buy but under no particular or urgent necessity for so doing, each dealing
with the other with full knowledge of all the uses and purposes for which the Affordable
Unit is reasonably adaptable and available but as though this Covenant did not exist.

(g0 “Notice of Intent to Transfer” shall mean a notice delivered by Buyer
to the City pursuant to Section 5.

(h)  “Owner” shall mean Buyer and any successor in interest of Buyer in
all or any part of the Affordable Unit, including the initial purchaser from Buyer.

(i) “Persons or Families of Moderate Income” shall have the same
definition as set forth in Section 50093 of the Health and Safety Code.

1)) “Proposed Transferee” shall mean an Eligible Person or Family to
whom an Owner desires and proposes to Transfer the Affordable Unit.

(k) “Sales Price” shall mean all sums paid by a purchaser to a seller
for, or in conjunction with, the acquisition of an Affordable Unit, including but not limited
to the purchase price designated in any purchase agreement, consideration for personal
property and all other costs and fees paid by the purchaser to or for the benefit of the
seller.

) “Section” shall refer to sections in the California Health and Safety
Code, as amended from time to time, unless otherwise noted.

~
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(m) “Term” shall be fifty-five (55) years, which shall commence on the
later of the date of recordation of the Notice of Completion for the Affordable Units, or
the date on which the first Affordable Unit is occupied.

(n) “Transfer” shall mean any sale, assignment, conveyance or
transfer, voluntary or involuntary, of any interest in the Affordable Unit. Without limiting
the generality of the foregoing, Transfer shall inciude (i) a transfer by devise, inheritance
or intestacy to a party who does not meet the definition of Eligible Person or Family, (ii)
a lease or occupancy agreement of ail or any portion of an Affordable Unit, (iii) creation
of a life estate, (iv) creation of a joint tenancy interest, (v) execution of a land sale
contract by which possession of an Affordable Unit is transferred to another party and
title remains in the transferor, (vi) a gift of all or any portion of an Affordable Unit, or (vii)
any voluntary conveyance of an Affordable Unit. Transfer shall not include (1) a transfer
of the project in bulk (as compared to a transfer of individual condominium units to
individual condominium unit buyers), (2) transfer by devise, inheritance or intestacy to a
spouse, a transfer to a spouse pursuant to the right of survivorship under a joint
tenancy, or (3) a transfer to a spouse in a dissolution proceeding, however any
subsequent Transfer shall be subject to this Covenant.

(o) “Transferee” shall mean any natural person or entity that obtains
ownership or possessory rights in the Affordable Unit pursuant to a Transfer.

2. Acknowledgement of _Affordability Restrictions. Owner hereby
acknowledges and agrees that:

(@)  Owner understands all of the provisions of this Covenant.

(b) For the Term hereof, Owner hereby subjects the Affordable Units to
certain restrictions, and limits the price for which Owner may sell the Affordable Units
and the persons to whom Owner may sell the Affordable Units. The resale price
limitations, and other provisions contained in this Covenant, restrict the full benefits of
owning the Affordable Units. Owner may not enjoy the same economic or other benefits
from selling the Affordable Units that Owner would enjoy if this Covenant did not exist.

(c) Owner accepts and agrees to the provisions of this Covenant with
the understanding that this Covenant will remain in full force and effect as to the
Affordable Units following any Transfer of any Affordable Unit throughout the Term.

(d)  Owner acknowledges and agrees that the Proposed Transferees of
the Affordable Units will be purchasing the Affordable Units at a discount which is equal
to the difference between (i) the Fair Market Value of the Affordable Unit at the close of
escrow for the sale to such Proposed Transferee less (ii) the actual Sales Price of the
Affordable Unit to such Proposed Transferee (“City Loan”). The City Loan shall be
repaid to the City by Owner upon an Event of Default hereunder or upon any Transfer
which requires the payment of an equity share as described in Section 6 below. Upon
any Transfer by the Owner of an Affordable Unit, Owner shall notify the City in writing of

~
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the amount of the City Loan in connection with any such Transfer, and a deed of trust in
a form acceptable to the City shall be recorded by the proposed transferee against the
Affordable Unit to secure repayment of the City Loan.

3. Restrictions on  Transfer of Any Affordable Unit. OWNER
UNDERSTANDS THAT THE DETERMINATION OF THE SALES PRICE OF THE
AFFORDABLE UNIT CAN BE MADE ONLY AT THE TIME OF THE PROPOSED
TRANSFER TAKING INTO CONSIDERATION INTEREST RATES, PROPERTY
TAXES AND OTHER FACTORS THAT CANNOT BE ACCURATELY PREDICTED AND
THAT THE SALES PRICE PERMITTED HEREUNDER MAY NOT INCREASE OR
DECREASE IN THE SAME MANNER AS OTHER SIMILAR REAL PROPERTY WHICH
IS NOT ENCUMBERED BY THIS COVENANT. OWNER FURTHER
ACKNOWLEDGES THAT AT ALL TIMES IN SETTING THE SALES PRICE OF THE
AFFORDABLE UNIT THE PRIMARY OBJECTIVE OF THE CITY AND THIS
COVENANT IS TO PROVIDE HOUSING TO ELIGIBLE PERSONS OR FAMILIES AT
AFFORDABLE HOUSING COST. THE SALES PRICE WILL ALMOST CERTAINLY BE
LESS THAN OTHER SIMILAR PROPERTIES WHICH HAVE NO RESTRICTIONS.

4, Transfer of an Affordable Unit. Owner may transfer an Affordable Unit
only in strict accordance with the provisions of this Covenant. Specifically, except as
set forth in Section 6 herein, Owner may Transfer an Affordable Unit (i} only to an
Eligible Person or Family and (i) only if the Transfer has been approved in writing by
the City in accordance with the provisions of Section 5, except when Section 7 applies.
In order to comply with this Section, Owner must calculate the Affordabie Housing Cost
for the Proposed Transferee of the Affordable Unit in accordance with the definition set
forth in Section 1(a) of this Covenant. After calculating the Affordable Housing Cost for
the Proposed Transferee, the Owner must ensure that the sum of the Sales Price and
all costs listed in the definition of Housing Cost set forth in Section 1(a) of this Covenant
do not exceed that Affordable Housing Cost. The calculation of the Sales Price under
this Section is illustrated by example in EXHIBIT A attached hereto, unless such
example is modified or amended by mutual agreement between Buyer and the City.

5, Process to Obtain Approval of Transfer of An Affordable Unit. In the event
Owner desires to Transfer an Affordable Unit, prior to the Transfer, the Owner shall
notify the City by delivering a “Notice of Intent to Transfer” in the form attached hereto
as Form 1. When the Owner identifies a Proposed Transferee to whom Owner wishes
to Transfer the Affordable Unit, the following process shall be followed:

(a) Notice to City: Owner shall send to the San José Department of
Housing (or its successor), at 200 East Santa Clara Street, 12" Floor Tower, San José,
California 95113 and to the San José Department of Public Works Real Estate Division
at 200 East Santa Clara Street, 5" Floor Tower, San José, California 95113 the form
attached hereto as Form 2 fully completed and executed by Owner and the Proposed
Transferee (the “Approval Request”).

A
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(b)  Qualification of Proposed Transferee: The Proposed Transferee
shall provide the City with sufficient information in form required by the City for the City
to determine if the Proposed Transferee meets the following requirements:

(i) The Proposed Transferee shall certify its intent to occupy the
Affordable Unit as the Proposed Transferee’s principal residence.

(i)  The Proposed Transferee shall be an Eligible Person or
Family.

(c) Qualification of Transaction: For the Transfer to qualify as an
approved Transfer the transaction shall meet the following requirements:

6)) The Sales Price shall not exceed the lesser of:
(A)  The Fair Market Value of the Affordable Unit, or

(B) The maximum price at which the Housing Cost to be
paid by the Proposed Transferee would not exceed Affordable Housing Cost. The
calculation of the Sales Price under this subsection (B) is illustrated by example in
EXHIBIT A attached hereto, unless such example is modified or amended by mutual
agreement between Buyer and City. However, in adjusting for family size to determine
the maximum income level on which to base the calcuiation of Affordable Housing Cost,
the family size of the Proposed Transferee shall be: (i) for 2-bedroom units, 3 persons
(i) for 3-bedroom units, 4 persons (iii) for 4 bedroom units, 5 persons and (iv) 5-
bedroom units, 6 persons. The City shall have the sole discretion whether to grant any
the request to make an adjustment to the above-referenced family size.

(i) The price paid to Owner by the Proposed Transferee for
Owner's personal property shall not exceed the Fair Market Value of such property. No
other consideration of any nature whatsoever shall be delivered by the Proposed
Transferee to Owner unless fully disclosed to and approved by the City.

(d)  Ceriificates from Parties: The Owner and Proposed Transferee
each shall certify in writing, in Form 2 delivered to the City, that the Transfer shall be
closed in accordance with and only with the terms of the sales contract and other
documents submitted to and approved by the City and that all consideration delivered
by the Proposed Transferee to Owner has been fully disclosed to the City. The written
certificate shall also include a provision that in the event a Transfer is made in violation
of the terms of this Covenant or false or misleading statements are made in any
documents or certificate submitted to the City for its approval of the Transfer, City or
Buyer shall have the right to file an action at law or in equity to make the parties
terminate and/or rescind the sale contract and/or declare the sale void notwithstanding
the fact that the Transfer may have closed and become final as between Owner/seller
and his/her transferee. In any such event, any costs, liabilities or obligations incurred by
the Owner/seller and his/her transferee for the return of any monies paid or received in
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violation of this Covenant or for any costs and legal expenses, shall be borne by the
Owner/seller and/or his/her transferee and the Owner/Seller shall hold the City and/or
Buyer and its designees harmless and reimburse their expenses, legal fees and costs
for any action they reasonably take in good faith in enforcing the terms of this Covenant.

(e)  Written Consent of City Required Before Transfer. An Affordable
Unit, and any interest therein, shall not be Transferred except with the express written
consent of the City, which consent shall be given only if the Transfer is consistent with
the City’s goal of creating, preserving, maintaining and protecting housing in San José
for Eligible Persons and Families and shall be in accordance with the provisions of
Section 4 of this Covenant. This provision shall not prohibit the encumbering of title for
the sole purpose of securing financing; however, in the event of foreclosure or transfer
by deed in lieu of foreclosure the provisions of Section 11 of this Covenant shall apply
with regard to proceeds and this Covenant shall continue to apply to the Affordable Unit
subject to foreclosure in accordance with Section 17, except as otherwise required by
Fannie Mae or other similar mortgage insurer or secondary purchaser,

- () Delivery of Documents. Upon the close of the proposed Transfer,
the Owner and Transferee shall provide the City with a certified copy of the recorded
Assumption Agreement, (a copy of which is attached hereto as Form 3) a copy of the
final sales contract, settlement statement, escrow instructions, and any other document
which City or Buyer may reasonably request.

(@) Assistance by City. In the event that the Owner desires to locate a
Proposed Transferee, the City shall be available, at the Owner’s request, to assist the
Owner during the process outlined in subsections (a)-(f) above. Specifically and without
limitation, the City shall assist the Owner in identifying a Proposed Transferee,
determining whether the Proposed Transferee is an Eligible Family and in calculating
the Affordable Housing Cost and the Sales Price for the Proposed Transferee. The City
shall have the right to designate a third party to provide such assistance to the Owner.
If such a third party is designated by the City, that third party shall have the right to
charge a reasonable fee for the assistance provided to the Owner. Owner shall have
the right to approve such a designated third party, which approval shall not be
unreasonably withheld.

6. Equity Share. In the event there does not exist an Event of Default, and
Owner, who is not Buyer, wishes to Transfer the Affordable Unit to a Person or Family
who is not an Eligible Person or Family, then Owner can Transfer the Affordable Unit
only if, in addition to repayment of the City Loan, a share of the equity from the Affordable
Unit is paid to the City in the same percentage as the percentage of the City’s Loan to the
Fair Market Value of the Affordable Unit at the time of the City Loan (the “Equity Share”).
Equity subject to sharing shall be calculated by subtracting the Fair Market Value of the
Affordable Unit at the time of the Owner’s acquisition of the Affordable Unit from the sales
price for a sale to a Person or Family who is not an Eligible Person or Family (less
Borrower’s Closing Costs and “capital improvements™ as such terms are defined herein).
When the total amount due to the City under this Covenant, including the Equity Share, is

2
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paid, the City shall remove or cause to be removed this Covenant as a lien on the
Affordable Unit, and this Covenant will cease to be a covenant running with the land.

7. Transfer by Devise, Inheritance or Intestacy. Notwithstanding anything to
the contrary in this Covenant, in the event a Transfer is by devise, inheritance or
intestacy this Section 7 shall govern the Transfer. Within thirty (30) days of the
Transfer, the Transferee shali deliver written notice to the City that the Transfer has
occurred. If such Transferee is not an Eligible Person or Family, this Transferee shall
market the Affordable Unit for rental to an Eligible Person or Family and shall rent the
Affordable Unit to an Eligible Person or Family until the Transferee desires to Transfer
the Affordable Unit. In all events, the provisions of all Sections of this Covenant shall
govern any subsequent transfer of any Affordable Unit.

8. Covenants of Owner. Owner, who is not Buyer or any subsequent
assignee or transferee who acquires the project in bulk (as compared to an Owner who
acquires an individual condominium unit), of each Affordable Unit by acceptance of a
deed to the Affordable Unit covenants and agrees that, at all time during the Term of
this Covenant, its Affordable Unit:

(@  Owner Occupancy. Will be continuously occupied by Owner,
except as provided in Section 7 above.

(b) No Rental. Except as provided in Section 7 above, and as
otherwise agreed to by the City in advance, shall not be rented, subleased, or subject to
any other business arrangement whereby consideration shall be paid by any occupant
of an Affordable Unit to the Owner of the Affordable Unit; provided, if the Unit is
occupied by a Family of Moderate Income, the family members, whose income was
considered in determining the eligibility of that family, may make monetary contributions
toward the Housing Costs of the Affordable Unit.

9. Default. As to the Affordable Units, the occurrence of any of the following
events shall constitute an Event of Default under this Covenant:

(a)  Breach of Covenant. Breach of any covenant of Owner contained
in this Covenant and the failure of the Owner to cure such breach within fifteen (15)
days after receipt of written notice of such violation; provided, in the event of a second
similar violation within a twenty-four (24) month period, Owner shall have only ten (10)
days within which to cure any such subsequent violation.

(b)  Transfer. Any Transfer in violation of the provisions of this
Covenant.

(c) Notice. Failure of Owner to give notice required in Section 5 above.

(d)  Breach of Section 7. If and when applicable, a breach of Section 7

hereof.
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(e)  Further Encumbrance. The recordation of any deed of trust (a
“Further Encumbrance”) securing a note having an original principal sum which, when
added to the sum of the principal amount(s) of any notes secured by any deeds of trust
against the Affordable Unit as of the date of recordation of the Further Encumbrance,
exceeds the appraised value of the Affordable Unit.

() Default on Encumbrance. Recordation of a Notice of Default under
the provisions of the California Civil Code by any lender having a security interest in an
Affordable Unit. .

(@)  Eailure to Maintain. The failure of Owner to maintain an Affordable
Unit in good condition and repair throughout the Term.

(h)  Other Breach. Any other breach by Owner of any provision of this
Covenant, determined by the City in its reasonable discretion.

Notwithstanding the above, for the purpose of this Covenant, a default by any Owner of
an Affordable Unit shall not constitute a default of any other Owner of an Affordable Unit
and may not constitute a default of Buyer.

10. Remedies. Upon the occurrence of an Event of Default, the City shall
have the following remedies:

(a)  Specific Performance. The City shall have the right to bring an
action for specific performance of this Covenant to require the Owner to comply with the
terms and provisions of this Covenant. Buyer acknowledges that it is the intention of
Owner/Buyer and the City that these provisions be specifically enforceable to maintain
the supply of affordable housing for Eligible Persons and Families.

(b)  Application to Court. The City may apply to a court of competent
jurisdiction for an injunction prohibiting a proposed Transfer in violation of this
Covenant, for a declaration that a Transfer is void or for any other such relief as may be
appropriate.

()  Right to Excess Proceeds. In the event the Event of Default is a
Transfer in violation of Section 3 above then, in addition to any other remedy which the
City may have, the City shall be entitled to receive a sum (“Excess Proceeds”) equal to
the amount the City would have received if the Transferee had complied with the terms
of this Covenant. Any Excess Proceeds shall be due and payable by the Owner to the
City at escrow closing, or transfer of possession if there is no escrow closing prior to
transfer of possession with regard to the noncomplying Transfer. The payment of the
Excess Proceeds to the City shall not terminate this Covenant, which shall continue
through the Term hereof.

=]
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(d)  All Remedies Available and Cumulative. Upon the occurrence of
an Event of Default, the City shall have the right to exercise all the rights and remedies,
and to maintain any action at law or suits in equity or other real property proceedings, to
enforce the provisions of this Covenant and to cure any Event of Default or violation
hereof. No delay in enforcing the provisions hereof as to any Event of Defauit or
violation shall impair, damage or waive the right of the City to enforce the provisions of
this Covenant in the future or any continuing or new breach or violation of any of the
covenants or restrictions contained in this Covenant. All rights and remedies, including
without limitation those set forth in subsections herein, of any party legally entitled to
enforce this Covenant shall be cumulative and the exercise of any such right or remedy
shall not impair or prejudice and shall not be a waiver of the right to exercise any other
such right and remedy.

11.  Restrictions on Condemnation, Insurance and Foreclosure Proceeds. In
the event (i) of a judicial foreclosure, a trustee’s deed upon a nonjudicial foreclosure, a
deed in lieu of foreclosure or any other involuntary Transfer to the holder of a secured
interest in an Affordable Unit, (collectively “Foreclosure”), (ii) an Affordable Unit is
destroyed and insurance proceeds are to be distributed to Owner instead of being used
to rebuild the Affordable Unit, (iii) of a condemnation or Transfer in lieu of
condemnation, if the proceeds thereof are to be distributed to the Owner, or (iv) if the
Affordable Unit is a condominium or townhouse unit, upon liquidation of the
homeowner's association and distribution of the assets of the association to the
members thereof, including Owner, to the extent that the proceeds of any event
described above exceed the proceeds that otherwise would be payable to Owner in the
event of a Transfer of the Affordable Unit in compliance with the terms of this Covenant,
all such proceeds, in excess of those due to the Owner, shall be paid to the City when
available to Owner.

. 12. No Discrimination. Owner covenants and agrees that with regard to each
Affordable Unit there shall be no discrimination against or segregation of, any person or
group of persons on account of any basis listed in subdivision (a) or (d) of Section
12955 of the Government Code, as those bases are defined in Sections 12926,
12926.1, subdivision (m) and paragraph (1) of subdivision (p) of Section 12955, and
Section 12955.2 of the Government Code or on the basis of actual or perceived gender
identity, in the sale, lease, sublease, transfer, use, occupancy, tenure, or enjoyment of
any Affordable Unit, nor shall the Owner or any person claiming under or through
Owner, establish or permit any such practice or practices of discrimination or
segregation with reference to the selection, location, number, use or occupancy of
purchasers and owners of any Affordable Unit.

13.  Non-Discrimination Clauses. All deeds made relative to an Affordable Unit
shall contain or be subject to substantially the following non-discrimination and non-
segregation clauses:

(a) Deeds. In Deeds/Leases: “The Grantee/Lessee herein
covenants by and for himself, his heirs, executors, administrators, and assigns, and all
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persons claiming under or through them, that there shall be no discrimination against or
segregation of, any person or group of persons on account of any basis listed in
subdivision (a) or (d) of Section 12955 of the Government Code, as those bases are
defined in Sections 12926, 12926.1, subdivision (m) and paragraph (1) of subdivision
(p) of Section 12955, and Section 12955.2 of the Government Code or on the basis of
actual or perceived gender identity, in the sale, lease, sublease, transfer, use,
occupancy, tenure or enjoyment of the land herein conveyed, nor shall the
Grantee/Lessee or any person claiming under or through Grant/Lessee, establish or
permit any such practice or practices of discrimination or segregation with reference to
the selection, location, number, use or occupancy of tenants, lessees, subtenants,
sublessees or vendees in the land herein conveyed. The foregoing covenants shall run
with the land.”

The failure of any deed to contain this provision shalil not affect the validity of the deed
or lease.

14.  Covenants Running with the Land. Buyer hereby subjects any Affordable
Units subsequently developed on the Property to the covenants and restrictions set
forth in this Covenant. Buyer hereby declares its express intent that the covenants and
restrictions set forth herein shall be deemed covenants running with the land and shall
pass to and be binding upon all parties having any interest in the Affordable Units, as
the case may be, throughout the Term. Each and every contract, deed, lease or other
instrument covering, conveying or otherwise transferring an Affordable Unit or any
interest therein, as the case may be, (a “Contract”) shall conclusively be held to have
been executed, delivered and accepted subject to this Covenant regardless of whether
the other party or parties to such Contract have actual knowledge of this Covenant.

Buyer and City hereby declare their understanding and intent that: (i) the covenants and
restrictions contained in this Covenant shall be construed as covenants running with the
land pursuant to California Civil Code section 1468 and not as conditions which might
result in forfeiture of title by Owner; (ii) the burden of the covenants and restrictions set
forth in this Covenant touch and concern the Affordable Units in that the Buyer’s legal
interest in the Affordable Unit and all improvements thereon may be rendered less
valuable thereby; and (iii) the benefit of the covenants and restrictions set forth in this
Covenant touch and concern the land by enhancing and increasing the enjoyment and
use of the Affordable Units by Eligible Persons or Families, the intended beneficiaries of
such covenants and restrictions.

All covenants and restrictions contained herein without regard to technical classification
or designation shall be binding upon Buyer and each Owner for the benefit of City and
Eligible Persons and Families and such covenants and restrictions shall run in favor of
such parties for the entire period during which such covenants and restrictions shall be
in force and effect, without regard to whether City is an owner of any land or interest
therein to which such covenants and restrictions relate.
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15.  Covenant to be Attached. Owner shall attach a copy of this Covenant to
any purchase and sale contract (or lease, pursuant to Section 7 above) with respect to
any Affordable Unit.

16.  Successors, Assigns. The provisions contained in this Covenant shall
bind Buyer and each Owner, and shall inure to the benefit of the City, which shall have
the right to enforce this Covenant or any of the terms contained herein and which may
perform any of the obligations contained herein to be performed by the City.

17. Lienor's Remedies. The provisions of this Covenant do not limit the right
of any holder of an obligation which is secured by an Affordable Unit, as the case may
be, to exercise any of its remedies for the enforcement of any pledge or lien; provided,
however, except as may be required by Fannie Mae or other similar mortgage insurer or
secondary purchaser, that in the event of any foreclosure, the purchaser (or other
transferee) and their successors in interest and assigns and the Affordable Unit, shall
continue to be subject to this Covenant.

18. Amendments. The City and its successors and assigns, and the Owner,
shall have the right to consent and agree to changes in, or to eliminate in whole or in
part, any of the provisions contained in this Covenant without the consent of any
easement holder, licensee, mortgagee, trustee, beneficiary under a deed of trust or any
other person or entity having any interest less than a fee in the Affordable Unit. This
Covenant shall not be amended or modified except upon the written consent of City and
Buyer and its successor or designee, and upon the recordation of an amendment hereto
duly executed and acknowledged by the City and by Owner

19.  Severability. If any provision of this Covenant, or the application thereof to
any person, place, or circumstance, shall be held by a court of competent jurisdiction to
be invalid, unenforceable, or void, the remainder of this Covenant and such provisions
as applied to other persons, places, and circumstance shall remain in full force and
effect.

20. Governing Law. This Covenant shall be governed by and construed in
accordance with the law of the State of California, without regard to any choice of law
principles.

21. Counterparts. This Covenant may be signed in counterparts, each of
which shall be deemed an original but all of which together shall constitute one and the
same agreement.

22. Rescission. Any rescission, partial or otherwise, of this Covenant to
remove this Covenant of record against any or all of the Property may be executed by
the City and shall be effective upon execution.

23. Distribution of For-Sale Units, The Affordable Units shall be distributed
throughout the Project and not grouped or clustered or otherwise separated from other
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non-Affordable Units during the entire term of this Covenant. Affordable Units shall be
of comparable quality with similar amenities available to other non-Affordable Units in
the Project excluding any upgrades paid separately for by the buyer of any unit.
Owners of the Affordable Units shall have equal access and enjoyment to all common
facilities of the project. No less than 60 days prior to initial marketing, Buyer shall submit
for the City’s approval an Affordable Unit Mix, which shows the spatial layout of
Affordable Units and provides a percentage of unit types (i.e., combination of the
number of bedrooms and bathrooms) for the Affordable Units that is commensurate to
project’'s overall mix of unit types. The City-approved Affordable Unit Mix shall be
documented in an Exhibit to the recorded Covenant..
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EXHIBIT A

MODERATE INCOME STANDARD:
CALCULATION OF MAXIMUM SALES PRICE

The following calculation is provided for illustration purposes only; the City of San José
is solely responsible for providing Affordable Housing Cost and Allowable Sales Price
determinations.

lllustration of the calculation of the maximum Sales Price for a Person or Family
of Moderate Income* to be paid by a Purchaser of the Affordable Unit, pursuant to the
provisions of Health and Safety Code section 50052.5, subject to the definition of
Affordable Housing Cost, as defined in the Covenant. The calculation in this Exhibit is
based on the following definition of household size: the defined household size is equal
to one person greater than the number of bedrooms in the unit.

Assumptions for calculating the maximum Sales Price:

1. Unit Size =
2. Family Size =
3. Interest Rate** =

4, Property taxes and assessments (per month) =
(based on actual tax rate with value based on the Market Price of unit)

5. - Actual insurance premiums (per month) =
(if not included in homeowner’s association dues)

6. Property maintenance and repair (per month)*** =
(if not included in homeowner's association dues)

7. Project’'s budgeted Homeowner’'s Association Dues =
8. Utility allowance (per month)**** =
9. Mortgage Insurance Premium, if any =

Pursuant to Health & Safety Code §50052.5, Affordable Housing Cost shall not be less
than 28% of the Gross Income of the household nor exceed 35% of 110% Area Median.
However, the calculation of Affordable Housing Cost shall be subject to how that term is
defined in the Covenant.

* Pursuant to 25 Cal. Code of Regulations §6932, the current maximum income level for
a Person or Family of Moderate Income at 120% of the area median income published

A
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by Santa Clara County with a family size of 4 for example is $127,560.00, effective April
2015. The State of California periodically changes maximum income amounts, by
household size, pursuant to said Code of regulations. The amount is likely to change in
the future; and if so, the most current maximum income level issued by the State will be
used for calculating the program’s maximum income level at that time.

** The interest rate shall be based on a 5% down, 30-year, fully amortizing fixed-rate
mortgage that is widely available in the current owner-occupied mortgage market.

*** Amount is obtained from schedule of allowances provided by City.

**** Amount is obtained from the Housing Authority of the County of Santa Clara’s most
recent schedule of utility allowances that are appropriate for the specific development's
characteristics. :

2
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ILLUSTRATIVE CALCULATION OF MAXIMUM SALES PRICE
MODERATE INCOME LEVEL:

The following calculation is provided for illustration purposes only: the City of San José
is solely responsible for providing Affordable Housing Cost and Allowable Sales Price
determinations.

L. Calculate monthly Affordable Housing Cost:

106,300.00 [100% of Area Median income adjusted for family size
(4 person household / 3 bedroom unit; 100% AMI =
$106,300)]

X .35 [Affordable Housing Cost cannot exceed 35% times 100% of
$37,205.00 Area Median Income] :
divided by 12 [To calculate the maximum monthly Affordable Housing
Cost]
$3,100.42 [As this hypothetical illustrates, no Family of Moderate

Income with a family size of 4 shall spend more than
$3,100.00 per month, as of the date hereof, on the sum of
the items which make up the Affordable Housing Cost.]

11, Calculation of maximum amount to be spent on principal and interest of all
mortgage loans and loan insurance fees, if any, plus other homeowner costs:

A. $ 3,100 [Maximum monthly Affordable Housing Cost] /ess:
B. -1 | [Property taxes and assessments (per month)]j

C. [-] [Insurance premiums (per month)]

D. [—] [Utility allowance (per month)]

E. [-1 [Mortgage Insurance Premiums (per month)]

F [-] [Property maintenance and repair (per month)]

G. [-] [Homeowner's Association dues (per month)] equals:
H. Maximum Monthly Mortgage Payment

L. Calculation of Sales Price: The Sales Price is calculated by adding the
Maximum Mortgage Amount to the down payment. The Maximum Mortgage Amount

2
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will be based on a fixed rate, 5% down, 30-year, fully amortizing, widely available
owner-occupied loan, and the above calculated Maximum Monthly Mortgage Payment
allowable. The calculation is as follows:

1. At a % interest rate, and a loan term of 30 years, the Maximum Monthly
Mortgage Payment (H.) of $ will allow a Maximum Mortgage Amount of
$ .

2. The Maximum Mortgage Amount of $ divided by .95 equals a
Sales Price of $ . For purposes of calculating the Sales Price, the
down payment shall be deemed to be 5%.

(Note: The above steps require the use of a financial calculator.)

A
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FORM 1
NOTICE OF INTENT TO TRANSFER

From: ' (“Owner”)

(“Owner”) (collectively, “Owner”)

To: City of San José, Housing Department, Asset Management Team

Re: A (street
address) v
San José, California 95 , (the "Property")

Owner desires to [sell, convey, transfer by inheritance or devise, lease, gift,
otherwise convey] (circle appropriate words) the Property. Owner understands that
he/she must inform the City’'s Housing Department no less than 60 days prior to an
impending sale, and pay the City the required Equity Share at the time of sale.

Owner desires to [check one]:
attempt to locate an Eligible Person to purchase

the Property at Affordable Housing Cost
or :

attempt to locate a non-Eligible Person to purchase the
Property and pay any required Equity Share to the City

If the Owner wants to find the Eligible Person, the Owner has ninety (90) days to
find the Eligible Person and notify the City in writing (see Approval Request).

If the City has a program to help locate an Eligible Person, does the Owner want
the City to help look for an Eligible Person to buy the Property?
Yes
No

Signature of Owner

Day time phone number of Owner

Signature of Owner
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Day time phone number of Owner

Date:
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FORM 2

APPROVAL REQUEST

20__

San José Department of Housing

Attention: Housing Director

Re: Request for Approval of Proposed Transferee

To Whom It May Concern:

The undersigned is/are the owner of real property in San José, located at

(the "Property”), of which certain units were financed by the City of San José ("City")
with 20%-Funds.

The Owner now desires to transfer the Property, or the Affordable Unit, as the

case might be, and by this letter is requesting the City to approve the proposed
transferee.

1.  The Proposed Transferee is/are:

Names: (1)

(2)

3)

Current Address: (1)
2)

(3)

Telephone No.: (1) (home/work)
(2) (home/work)
(3) (home/work)

1
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2. The terms of the Proposed Transfer are:

(@) Sales price of $ . This sales price is based on the

lesser of

Choose one:
Either (i) Fair Market Value of:

Or (i) the maximum price at which the Housing Cost
of the Proposed Transferee would not exceed Affordable
Housing Cost. The calculation of the Sales Price under
this subsection is illustrated in Exhibit B attached to the
Use Restriction but is determined solely by the City of
San José:

$

Price of any personal property being sold by the owner
to the Proposed Transferee (if none, so state):

$
(b) Price to be paid by the Proposed Transferee
for any services of Owner if none, so state):
$
(©) All other amounts of money or other considération,

if any, concerning the Property or any other matter to be paid by the
Proposed Transferee to the Owner (if none, so state):

$
(d) Sources of payment of Sales Price:
Cash down payment $
First (1%t loan $
Second (2") loan $
Other (describe): $
; Total, Sales Price:

(e)  The financing, obtained by the Proposed Transferee to purchase the
Property is as follows:

2
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First (13 Loan:

Loan amount; $
Monthly payments: $_
Interest rate | %

If variable interest, describe adjustment
mechanism:

Due date:

Balloon payment amount:  §

Points and fees: $
Lender ‘ (name):
Lender's address:

Second (2M) Loan:

Loan amount: $
Monthly payments: $
Interest rate %

If variable interest, describe adjustment mechanism:

Due date:

Balloon payment amount:  $

Points and fees: $

Lender (name):

Lender's address: |
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Other Loans: (describe, if none, so state):

()  The monthly Housing Cost to be paid by the Proposed Transferee:

First (15%) loan monthly payment

Second (2") loan monthly payment

Other loans, total monthly payment(s)

Taxes (1/12 of yearly taxes):

Utilities

Maintenance (estimated monthly):

[nsurance (1/12 of yearly premium):

& H H H B B H P

Homeowner's dues (monthly):

Total

3.  The Proposed Transferee represents and warrants the following:

(@) The Property will be the principal residence of the proposed
transferee, and the proposed transferee understands hefshe is not allowed to rent the

Property.

(b)  The combined maximum annual income for all household members
of the Proposed Transferee is: (1) $ 2) $ ;
(3)$ |

()  The proposed transferee will deliver to the City a signed financial
statement on a form acceptable to City.

4. The Proposed Transferee household consists of the following persons who
wiil reside in the Property:

Adults (18 and over) - [name of each]
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Minors (under 18) - [name of each]:

5. The Proposed Transferee must submit to the City, on a form available from
the City, an income certification so the City may determine if the proposed transferee is
an Eligible Person.

6. A true and correct copy of the agreement between the owner and the
Proposed Transferee is attached hereto.

7. The Owner and Proposed Transferee each hereby certify that the Transfer
shall be closed in accordance with and only with the terms of the sales contract and
other documents submitted to and approved by the City and that all consideration
delivered by the Proposed Transferee to Owner has been fully disclosed to the City.

8. The Owner and Proposed Transferee each hereby also certify that in the
event a Transfer is made in violation of the terms of this Covenant or false or misleading
statements are made in any documents or certificate submitted to the City for its
approval of the Transfer, the City or Developer shall have the right to file an action at
law or in equity to make the parties terminate and/or rescind the sale contract and/or
declare the sale void notwithstanding the fact that the Transfer may have closed and
become final as between Owner/Seller and his/her transferee. In any such event, any
costs, liabilities or obligations incurred by the Owner/Seller and his/her transferee for the
return of any monies paid or received in violation of this Covenant or for any costs and
legal expenses, shall be borne by the Owner/Seller and/or his/her transferee and the
Owner/Seller shall hold the city and/or Developer and its designees harmless and
reimburse their expenses, legal fees and costs for any action they reasonably take in
good faith in enforcing the terms of this Covenant. :

| declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.
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Owner:

signature ‘ . signature
name [print] name [print]
telephone street address

City, State, Zip Code
Date:

Proposed Transferee(s):

signature signature
name [print] name [print]
telephone street address

City, State, Zip Code
Date: '
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Form 3

WHEN RECORDED RETURN TO:

ASSUMPTION AGREEMENT

This Assumption Agreement is entered into by:

Date of Agreement:

A.

The City of San José ("City") and

("Seller")

(llBuyerﬂ)

FACTS

Seller is the owner of property commonly known as
, San José, California (the "Property").

The Property is subject to recorded Affordability Restrictions which restricts the
purchase price that can be charged for the Property and the persons to whom the
Property can be sold (the “Covenant”).

Buyer desires to purchase the Property. Buyer understands that the Covenant will
limit the purchase price they can receive when they sell the Property and will limit
the people to whom they can sell the Property.

Buyer is able to purchase the Property because the purchase price of the Property
is less than other similar property without restrictions. For this reason Buyer
desires to purchase the Property.

In order to purchase the Property, Buyer must assume all obligations of Seller
under the Covenant and must agree to be bound by all the provisions in the
Covenant.
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NOW, THEREFORE, Buyer agrees as follows:

1. Acknowledgment of Limitation on Future Sales Price, BUYER
UNDERSTANDS THAT WHEN BUYER DESIRES TO SELL OR TRANSFER THE
PROPERTY THAT THE SALES PRICE CAN BE DETERMINED ONLY AT THE TIME
OF THE PROPOSED TRANSFER TAKING INTO CONSIDERATION INTEREST
RATES, PROPERTY TAXES AND OTHER FACTS THAT CANNOT BE PREDICTED
ACCURATELY AND THAT THE SALES PRICE MAY NOT INCREASE OR DECREASE
IN THE SAME MANNER AS OTHER SIMILAR PROPERTY THAT IS NOT
ENCUMBERED WITH THE RESTRICTION. BUYER ALSO ACKNOWLEDGES THAT
AT ALL TIMES IN SETTING THE SALE PRICE THE PRIMARY OBJECTIVE OF THE
CITY AND THE RESTRICTION IS TO PROVIDE HOUSING TO ELIGIBLE PERSONS
OR FAMILIES AT AFFORDABLE HOUSING COST. THE SALES PRICE, WHEN
BUYER DECIDES TO SELL THE PROPERTY, ALMOST CERTAINLY WILL BE LESS
THAN OTHER SIMILAR PROPERTIES WHICH HAVE NO RESTRICTION.

2. Understand Covenant. Buyer represents that they have read the Covenant
and fully understand the Covenant.

3. Owner Occupancy. Buyer agrees that they will occupy the Property as their
primary residence and that they will comply with all provisions of the Covenant relating
to occupancy of the Property.

4, Assumption of Obligations Under Covenant. As a material consideration to
the City in approving Buyer, Buyer hereby assumes all obligations of Seller, as they
relate to the Property, under the Covenant. Buyer agrees to be bound by all duties and
obligations of Seller in the Covenant and agrees to comply with all provisions thereof for
the term of the Covenant. Buyer agrees, as set forth above, in order to take advantage
of the purchase price for which the Property is offered.

IN WITNESS WHEREOF, the parties have executed this Assumption
Agreement to be effective on the date of recordation of a deed conveying the Property
to Buyer.

Date: Buyer

Date: Buyer

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.
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Based on information provided by Seller and Buyer and on Buyer's

execution hereof, the City of San José hereby approves Buyer to purchase the
Property.

City of San José
Housing Department

Date: By:
Its:

Hayes Mansion AR / Hayes Mansion - Affordable Housing Covenant Draft
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EXHIBIT D

AFFORDABILITY COVENANT

(FOR-RENT AFFORDABLE UNITS)

AFFORDABILITY COVENANT
IMPLEMENTING CITY COUNCIL RESOLUTION NO. 77725
(PROCEDURE FOR THE DISPOSITION OF SURPLUS CITY-OWNED PROPERTY)

The following covenants and restrictions contained in this Affordability Covenant
(“Covenant”) apply to “For-Rent Affordable Units,” as noted in Paragraph 1(a)(ii) above.

1. Affordability Restrictions.

(a) Covenant for Affordable Housing Cost. For a period commencing
upon the later of the recordation of the Notice of Completion for the Affordable Units or the
occupation of the first Affordable Unit, 15% of the constructed units shall be rented or
otherwise made available ongoing at or below an Affordable Housing Cost to Low Income
Households (“Affordable Unit(s)”). A person or family shall be determined to be eligible
(an “Eligible Household”) to rent an Affordable Unit (i) if the Affordable Unit is made
available to such person or family at Affordable Housing Cost based on the maximum
income level for a Low Income Household as applicable for that Affordable Unit, as
adjusted for family size in accordance with the procedures set forth below, as shown in
the table contained in 25 Cal. Code Reg. 6932, as amended from time to time, and
(i) such person or family is Low Income Household as required for that Affordable Unit.
In adjusting for family size to determine the maximum income level on which to base the
calculation of Affordable Housing Cost, the number of bedrooms in each Affordable
Unit: studio - one person, one bedroom - two persons, two bedrooms - three persons,
three bedrooms - four persons, and four bedrooms - five persons or as otherwise
consistent with Health and Safety Code Sections 50052.5 and 50053. EXHIBIT A
attached hereto and incorporated herein by this reference contains illustrations of the
calculation of Affordable Housing Cost for a rental unit for Low Income Households.
Buyer shall prohibit any person or family who has not been determined to be Eligible at
the time of taking possession of an Affordable Unit from renting or occupying any
Affordable Unit and shall cause any such person or family to vacate any Affordable Unit
so rented or occupied.

(b) Recertification of Income; Continued Availability at Restricted
Level. On an annual basis, Buyer shall submit a report (the “Annual Report’)
recertifying income and providing year-end rent rolls for the Affordable Units to the City
in the City’s requested format unless otherwise agreed to in advance by the City prior to
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May 15t beginning the first year after the building containing dwelling unit receives a
certificate of occupancy, which contains, with respect to each Affordable Unit, the rental
rate and income and family size of the occupant. The Annual Report shall be based on
information supplied by the tenant or occupant of each Affordable Unit in a certified
statement on a form provided or previously approved by the City.

(c) Redesignation of Affordable Units. If, at the time of recertification of
an Eligible Household’s income exceeds the upper limit for Persons and Families of
Low Income as calculated for the specific Affordable Units then, at such time as Buyer
becomes aware of such occurrence, the Buyer may increase the rent to market rates
payable by such tenant, provided that within thirty (30) days of such rent increase,
Buyer designates that unit within the project as an Affordable Unit and rents such unit to
an Eligible Household.

(d)  Definition of Vacate. For the purposes of this Covenant, “vacate’
shall include, without limitation, departure from an Affordable Unit at the termination
(whether at the end of a term or upon default) of the lease pursuant to which the
Affordable Unit was occupied (“Lease”), abandonment of the Affordable Unit, sublease
or assignment of an Affordable Unit (whether or not such sublease or assignment
complied with the terms and conditions of the Lease).

2. Definitions. The definitions of Area Median Income, Lower (or Low)
Income Household shall have the definitions given these terms in Health and Safety
Code Sections 50052.5, 50053, 50079.5, 50105, 50106 and 50093, as amended from
time to time. For the purpose of this Agreement, “Affordable Housing Costs” shall mean
“affordable rent” as defined in Health and Safety Code Section 50053, as amended from
time to time.

3. Default and Remedies.

(a) Covenants Running With The Land. The Buyer hereby subjects the
Property and the Units to the covenants and restrictions set forth in this Covenant.
Buyer hereby declares its express intent that the covenants and restrictions set forth
herein shall be deemed covenants running with the land and shall pass to and be
binding  upon the Buyer's successors in interest; provided, however, that on the
termination of this Covenant, said covenants and restrictions shall expire. Except as
provided in any subordination agreement or other written agreement executed by City,
each and every contract, deed, lease or other instrument covering, conveying or
otherwise transferring the Property or improvements constructed on the Property or any
portion thereof or interest therein (a “Contract”) shall conclusively be held to have been
executed, delivered and accepted subject to this Covenant regardless of whether the
terms of this Covenant are set forth in such Contract and regardless of whether the
other party or parties to such Contract have actual knowledge of this Covenant.
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Buyer and the City hereby declare their understanding and intent that:

() the covenants and restrictions contained in this Covenant
shall be construed as covenants running with the land pursuant to California Civil Code
section 1468 and not as conditions which might result in forfeiture of title by Buyer; and

(i)  the burden of the covenants and restrictions set forth in this
Covenant touch and concern the Property in that the Buyer's legal interest in the
Property and all improvements thereon is rendered less valuable thereby; and

(iiiy  the benefit of the covenants and restrictions set forth in this
Covenant touch and concern the land by enhancing and increasing the enjoyment and
use of the Property and Units by Extremely Low, Very Low, and Low Income
Households, the intended beneficiaries of such covenants and restrictions.

All covenants and restrictions contained herein without regard to
technical classification or designation shall be binding upon Buyer and its successors in
interest for the benefit of the City, Buyer, Extremely Low Income Households, Very Low
Income Households, and Low Income Households, and such covenants and restrictions -
shall run in favor of such parties for the entire period during which such covenants and
restrictions shall be in force and effect, without regard to whether the City or Buyer is an
owner of any land or interest therein to which such covenant and restrictions relate.

(b)  Non-Complying Units. In addition to and without limitation of any
other rights and remedies set forth in this Covenant or otherwise available to any party
legally entitled to enforce this Covenant, in the event of any Default (as defined in
Section 3(d) below), after thirty (30) day notice by City to Buyer, City shall have the right
to lease and Buyer shall lease to City on demand or City for a rental of $1.00 per
Affordable Unit per year any and ali of the “Non-Complying Units” (as defined below) at
such time as the Non-Complying Affordable Unit(s) is vacated. “Non-Complying Units”
shall mean an Affordable Unit, which is occupied and/or leased in violation of Section 1
of this Covenant. Determination of such a violation may be based on information
provided in the Annual Report or determined by City in its reasonable discretion based
on information otherwise available to it. Notwithstanding any term or condition of the
lease under which the City leases a Non-Complying Affordable Unit pursuant to this
subsection 3(b), Buyer hereby consents to and grants City the right to assign such lease
or sublet such Affordable Unit(s) to Very Low Income Households, as appropriate, at
Affordable Housing Cost or to any non-profit housing provider (a “Provider’) in the
community for $1.00 per year on the condition that such Provider subleases such
Affordable Unit(s) or assigns such lease(s) to Extremely Low Income Households, Very
Low Income Households, and Low Income Households at Affordable Housing Cost. [If
the City assigns or sublets to any Provider, notwithstanding any term or condition of the
lease between the Borrower and the City, the Buyer hereby consents to and grants
such Provider the right to assign such lease or sublet such Affordable Unit to any
Eligible Person at an Affordable Housing Cost. If the City leases any Affordable Unit(s)
or a Provider subleases any Affordable Unit(s) or is the assignee of any lease(s) from
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the City, the City, or Provider, as the case may be, to the extent necessary to ensure
compliance with Section 1 hereof, shall sublease such Affordable Unit(s) or assign such
lease(s) to any Eligible Person at Affordable Housing Cost. Any rent paid under such a
sublease or assignment shall be paid to the Buyer after the City or Provider, as the case
may be, has been reimbursed for any expenses incurred by it in connection with
exercising the rights and remedies set forth in this subsection 3(b); provided, that if the
Buyer is in default under any loan documents in connection with the financing of the
Property or any improvements thereon, such rent shall be paid to the party legally
entitled thereto.

(¢) Excess Rent. In the event that and to the extent that the Buyer
receives rents or other payments from the operation of the Units or other improvements
constructed on the Property in excess of what is permitted to charge and receive
pursuant to this Covenant, after thirty (30) day notice by City to Buyer, Buyer agrees
and covenants to pay to the City the full amount of such excess immediately on demand
by the City. Buyer and the City agree and intend that the payment of such excess,
absent other remedies described in this Covenant to ensure for the term hereof that
rents or other payments do not exceed those Buyer is permitted to charge and receive
pursuant to this Covenant, shall not alone be an adequate remedy to accomplish the
purposes of this Covenant.

(d)  All Remedies Available and Cumulative. In the event of any breach
of any of the covenants or restrictions set forth herein (a “Default”), the City or members
of the community (as defined in the Health and Safety Code) shall have the right to
exercise all the rights and remedies, and to maintain any action at law or suits in equity
or other real property proceedings, including without limitation, specific performance, to
enforce the covenants and restrictions and the curing of any breach or violation thereof.
No delay in enforcing the provisions hereof as to any breach or viclation shall impair,
damage or waive the right of the City to enforce the provisions hereof in the future for
any continuing or new breach or violation of any of the covenants or restrictions
contained in this Covenant. All rights and remedies, including without limitation those
set forth in paragraphs 3(a) through (c) above, of any party legally entitled to enforce
this Covenant shall be cumulative and the exercise of any such right or remedy shall not
impair or prejudice and shall not be a waiver of the right to exercise any other such
rights and remedies.

4. Reporting. [n addition to the Annual Report, Buyer shall provide all
information reasonably requested by the City with respect to the number of Units in the
Property and the income levels of the persons or families renting or otherwise
occupying the Units.

5. Covenant to be Attached. Buyer shall attach a copy of this Covenant to
any lease or purchase and sale contract with respect to any Affordable Unit.
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6. Successors, Assigns. The provisions contained in this Covenant shall
bind Buyer, its successors in interest and assigns and shall inure to the benefit of the
City and members of the community.

7. Lienor's Remedies. The provisions of this Covenant do not limit the right
of any obligee to exercise any of its remedies for the enforcement of any pledge or lien
upon the Property; provided, however, that in the event of any foreclosure, under any
mortgage, deed of trust or other lien or encumbrance, or a sale pursuant to any power
of sale included in any such mortgage or deed of trust, or in the case of a deed in lieu of
foreclosure, the purchaser (or other transferee) and their successors in interest and
assigns and the Property shall be, and shall continue to be, subject to all of the
covenants and restrictions set forth in this Covenant, subject to the terms of any
subordination agreement or other written agreement executed by City.

8. Amendments. The City and their successors and assigns, on the one
hand, and the Buyer and its successors in interest and assigns, on the other, shall have
the right to consent and agree to changes in, or to eliminate in whole or in part, any of
the covenants or restrictions contained in this Covenant without the consent of any
tenant, lessee, easement holder, licensee, mortgagee, trustee, beneficiary under a deed
of trust or any other person or entity having any interest less than a fee in the Property.
This Covenant shall not be amended, modified or terminated except upon the written
consent of the City and upon the recordation of an amendment hereto duly executed
and acknowledged by Buyer.

9. Severability. If any provision of this Covenant, or the application thereof
to any person, place, or circumstance, shall be held by a court of competent jurisdiction
to be invalid, unenforceable, or void, the remainder of this Covenant and such
provisions as applied to other persons, places, and circumstances shall remain in full
force and effect.

10. No Discrimination. Buyer covenants and agrees for itself, its heirs,
successors, executors, administrators, and assigns, and all persons claiming under or
through them, that there shall be no discrimination against or segregation of, any person
or group of persons on account of any basis listed in subdivision (a) or (d) of Section
12955 of the Government Code, as those bases are defined in Sections 12926,
12926.1, subdivision (m) and paragraph (1) of subdivision (p) of Section 12955, and
Section 12955.2 of the Government Code, in the sale, lease, sublease, transfer, use,
occupancy, tenure, or enjoyment of the premises herein conveyed, nor shall the grantee
or any person claiming under or through him or her, establish or permit any such
practice or practices of discrimination or segregation with reference to the selection,
location, number, use or occupancy of tenants, lessees, subtenants, sublessees, or
vendees in the Property. The foregoing covenants shall run with the fand.

11. Notices. All notices, demands, and other communications required or
permitted hereunder shall be made in writing and shall be deemed to have been duly
given and received when delivered by hand or, if mailed, three (3) business days after
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deposit in the mail, postage prepaid, certified or registered mail, return receipt
requested, and addressed to City at:

City of San José

Housing Department

200 East Santa Clara Street, 12" Floor Tower
San José, California 95113-1905 :
Attn: Asset Management

12. Governing Law. This Covenant shall be governed by and construed in
accordance with the law of the State of California.

13. Distribution of Rental Units. The Affordable Units required under this
Covenant shall be distributed, to the extent possible, throughout the project and not
grouped or clustered or otherwise separated from other non-Affordable Units during the
entire term of this Covenant. Affordable Units may float within the project and the Buyer
shall indicate in its Annual Report, which units are the Affordable Units. Buyer shall
require that the Affordable Units be of comparable quality with similar amenities
available to other non-Affordable Units in the project. Renters of the Affordable Units
shall have equal access and enjoyment to all common facilities of the project. No less
than 60 days prior to initial marketing, Buyer shall submit for the City’s approval an
Affordable Unit Mix, which shall provide a percentage of unit types (i.e., combination of
the number of bedrooms and bathrooms) for the Affordable Units that is commensurate
to the project’s overall mix of unit types.

14. Right to Inspect. The City shall have the right, upon reasonable notice to
Buyer or the property manager for the project, to inspect the Affordable Units and non-
Affordable Units to determine compliance with the terms of this Covenant.

15. Notice of Vacancies. Buyer agrees that all impending vacancies for
Affordable Units will be posted within ten (10) days of notice to Buyer of such impending
vacancy on www.scchousingsearch.org or such other website as may be requested by
City. Additionally, Buyer will post any opening of closed waitlists for the Project, opening
of new waitlists, or closing of open waitlists must be posted at least ten (10) days prior
to the opening or closing of the waitlist.

16. Notice of Change of Owner or Property Manager. Buyer shall notify the
City Housing Department within thirty (30) days after a transfer or change in ownership
of the project or after a change in the property manager for the project, and shall
provide updated contact information.
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EXHIBIT A

The following hypothetical illustrates the calculation of Affordable Housing Cost for
Low Income Households who are renting a two-bedroom unit with an assumed family size
of 3 persons in Santa Clara County.

Assumptions.

1. Affordable Unit to be made available to Low Income Households with incomes
not exceeding 80% AMI. Person or Family need not have the maximum income
for a Person or Family in the income category (adjusted for family size).

2. Family Size = 3 Persons (for purposes of this example)

3. Electricity charges are separately metered and directly billed to the tenants by
PG&E. A reasonable allowance for such charges based on the Utility
Allowance Schedule published by the County of Santa Clara Housing
Authority at www.hacsc.org (“Allowance”) is deducted.

As of April 2016, per 25 CCR Section 6932, the maximum income level for a Low
Income Household (80% of AMI) with a family size of 3 in Santa Clara County is
$76,400.00.

Pursuant to 25 CCR Section 6918 rent for the purposes of this Exhibit (“Rent’)
includes, among other things, payment for use or occupancy of a housing unit and
charges or fees charged or passed through by the landlord other than security deposits.
The Utility Allowance for an Affordable Unit is based on a tenant paying for gas and/or
electricity for cooking, apartment space heat and lights (if additional utilities are paid for
by tenant, then the Utility Allowance should be adjusted accordingly). Pursuant to
Section 50053 of the Health and Safety Code, the Rent paid by a Low Income Household
shall not exceed 30% of 80% of the area median income adjusted for family size.

CALCULATION OF RENT CHARGEABLE: ‘

$76,400.00 [80% of the area median income adjusted for family size (3
persons)]

X .30 [Annual rent cannot exceed 30% of 80% of area median
income]

$22,920.00

+ 12 [maximum annual rent divided by 12 to calculate the maximum
monthly Rent]

$ 1,910.00

-$ 51.00 [/ess an assumed monthly utility allowance for the specific unit;
here, a gas heater and electric 2-bedroom apartment.]

$ 1,859.00 [equal/s Maximum Rent after reasonable allowance for utilities]
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As this hypothetical illustrates, as of December 2013, no Low Income Household at
80% AMI with a family size of 3 that pays its own electric and gas bill should be charged or
pay Rent in excess of $1,910.00 per month less the approved utility allowance, for a
maximum tenant-paid rent of $1,859.00; this amount may be adjusted as the CCR
Sections above are amended or the utility allowance amount is adjusted.
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Bill of Sale

For good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, the undersigned, THE CITY OF SAN JOSE, a California charter city ("'Seller'),
does hereby give, grant, bargain, sell, transfer, assign, convey and deliver to
("Buyer"), pursuant to that certain Agreement for Purchase and Sale of Real Property dated as
of December , 2017, between Seller and Buyer (the "Purchase Agreement'), all Seller's right,
title and interest in, to and under the personal property identified and described on Schedule A
attached hereto and made a part hereof together with all other Personal Property (as defined in
the Purchase Agreement) to be transferred to Buyer as provided in the Purchase Agreement.
Seller makes no representations or warranties of any kind with respect to the assets transferred
hereunder, it being understood that Buyer takes the same on an "as is, where is" basis.

All references to "Seller" and "Buyer" herein shall be deemed to include their respective heirs,

representatives, nominees, successors and/or assigns, where the context pernuits.

Dated: ,20

) THE CITY OF SAN JOSE,

a California charter city
By:
Printed Name:
Title:
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Schedule A

(List of personal property to be inserted)
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Exhibit M: Estoppel Certificate (Hotel Manager)

To be determined
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Exhibit N: Assignment of Hotel Retail Tenant Agreements

To be determined
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ASSIGNMENT AGREEMENT
OF WARRANTIES AND GURARANTEES
RELATING TO THE SALE OF THE HAYES MANSION PROPERTY ASSETS

THIS ASSIGNMENT AGREEMENT OF WARRANTIES AND GURARANTEES
RELATING TO THE SALE OF THE HAYES MANSION PROPERTY ASSETS (the
“Assighment Agreement”) is made and entered into as of , 2017, by and
between CITY OF SAN JOSE, CALIFORNIA, a California charter city (the “City”) and
(the “Transferee”).

RECITALS

WHEREAS, City entered into a Management Agreement dated December 2,
2003 with Dolce International/San Jose, Inc. a Delaware corporation (the “Agreement’)
to operate the Hayes Mansion property located at 200 Edenvale Ave., San Jose,
California (“Property”); and

WHEREAS, the City has warranties and guarantees for certain assets and other
items of the Hayes Mansion as more specifically listed in Exhibit A attached hereto
(“Warranties and Guarantees”);

WHEREAS, City has agreed to sell the Property to Transferee, and City and
Transferee desire to assign the Warranties and Guarantees to Transferee; and

WHEREAS, in order to evidence the undertaking of, agreement to, and
assignment to the Transferee of the Warranties and Guarantees and all the rights,
duties and obligations of the City under the Warranties and Guarantees, the City and
the Transferee have agreed to enter into this Assignment Agreement;

NOW, THEREFORE, for good and valuable consideration, the sufficiency of
which is hereby acknowledged, the Transferee, and the City agree as follows:

SECTION 1 ASSIGNMENT. Effective as of the Closing Date for the sale of the
Property as such term is defined in the Purchase and Sale Agreement between City and
Transferee dated , 2017 (the “Effective Date”), the City hereby fully and
unconditionally assigns from and after the Effective Date to the Transferee all of its
obligations, right, title and interest in and under the Warranties and Guarantees.

SECTION 2 MISCELLANEQOUS.

A. Governing Law. This Assignment Agreement and all related
documents shall be deemed to be contracts made and delivered in the State of
California and shall be governed by and construed in accordance with the laws of the
State of California.
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v B. Execution in Counterparts. This Assignment Agreement may be
simultaneously executed in several counterparts, each of which shall be an original and
all of which shall constitute but one and the same instrument.

C. No Further Modifications. All terms and conditions of the City
Documents not expressly modified by this Assignment Agreement are expressly
reaffirmed as if set forth in their entirety herein and shall remain unaffected, unchanged
and unimpaired by reason of this Assignment Agreement.

D. Construction. This Assignment Agreement shali be interpreted and
construed only by the contents hereof, and there shall be no presumption or standard of
construction in favor of or against either party.

WHEREAS, the parties have executed this Assignment Agreement on the date
first written above.

CITY:
City of San José, a California charter city

By:

Name:

Title:

TRANSFEREE:

n
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EXHIBIT A
Assets with Warranties and Guarantees
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Non-Foreign Affidavit

Section 1445 of the Internal Revenue Code provides that a transferee of a U.S. real
property interest must withhold tax if the transferor is a foreign person. To inform the transferee
that withholding of tax is not required upon the disposition of a U.S. real property interest by
THE CITY OF SAN JOSE, a California charter city ("'Seller"), the undersigned hereby certifies
the following on behalf of Seller:

1. Seller is not a foreign corporation, foreign partnership, foreign limited

liability company, foreign trust or foreign estate (as those terms are defined in the
Internal

Revenue Code and Income Tax Regulations);

2. Seller is not a disregarded entity as defined in § 1.1445-2(b)(2)(iii) of the
Income Tax Regulations.

3. Seller's U. S. employer identification number is ; and

4. Seller's office address is: City of San Jose
Attention:

Seller understands that this certification may be disclosed to the Internal Revenue Service
by the transferee and that any false statement contained herein could be punished by fine,
imprisonment, or both.

Under penalty of perjury I declare that [ have examined this certificate and to the best of
my knowledge and belief it is true, correct and complete, and I further declare that I have
authority to sign this document on behalf of Seller.

Dated: ,20

THE CITY OF SAN JOSE, a California charter city

By:
Name:
Title:
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CLOSING STATEMENT
OF REPRESENTATIONS AND WARRANTIES

THIS STATEMENT OF REPRESENTATIONS AND WARRANTIES is given
pursuant to that Certain Purchase and Sale Agreement, dated , 2017, by
and between CITY OF SAN JOSE, CALIFORNIA, a California charter city (“Seller”) and
(*Purchaser”).

Seller hereby certifies to Purchaser that each representation and warranty made
by Seller in the Agreement is true and correct in all material aspects as of this
day of . ‘

Purchaser hereby certifies to Seller that each representation and warranty made
by Purchaser in the Agreement is true and correct in ail material aspects as of this
day of .

SELLER:
City of San José, a California charter city -

By:

Name:

Title:

PURCHASER:
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Exhibit R: Incumbency Certificate from Seller

To be determined
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Exhibit S: Assignment and Assumption Agreement of Union Agreement

To be determined
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Exhibit T: Estoppel Certificate (Union)

To be determined
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EXHIBIT U

06{ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. ]




Exhibit U: Parking Agreement

To be determined

[ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. ]




EXHIBIT V

06{ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. ]




Exhibit V: Purchaser’s Closing Certificate

To be determined

[ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. ]




EXHIBIT W

05{ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. ]




; Exhibit W: Copies of Letters Advising Tenants

To be determined

[ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. ]






