Michael H. Zischke

File No. 076433

March 6, 2018
VIA E-MAIL

Mayor Liccardo and Members of the City Council
City of San Jose

200 E. Santa Clara St.

San José, CA 95113

Re:  Agenda Item 3.7: Proposed Resolution of the City Council Regarding the Ballot
Measure Proposal to Amend the San Jose City Charter To Enact “An Act to Limit
Urban Sprawl and the Fiscal and Environmental Effects of Specified
Development in Outlying Areas”

Dear Mayor Liccardo and Members of the City Council:

We are writing on behalf of San Jose Residents for Evergreen Senior Homes to
object to the Council’s rushed consideration of the proposed charter amendment (Agenda Item
3.7) (the “Charter Amendment”). The Charter Amendment is expressly intended to counteract
the pending Evergreen Senior Homes Initiative currently qualified for the June 5, 2018 ballot.
The Charter Amendment is a substantive land use measure to be adopted by charter amendment.
The Council is being asked to consider the Charter Amendment without the benefit of any
analysis of the potential environmental impacts, which violates the California Environmental
Quality Act (CEQA).

The CEQA determination that accompanies the proposed Charter Amendment as
Exhibit B asserts variously that the Charter Amendment is a not a “project” as defined by CEQA,
and even if it is a project, it is exempt from CEQA review under the common sense exemption,
and finally, even if it is a project and not exempt, its impacts were previously analyzed under the
City’s EIR for its most recent general plan. None of these hurried defenses has merit. As the co-
author of the leading legal treatise on CEQA, | believe that if the City proceeds as proposed,
without complying with CEQA, its proposed Charter Amendment will violate state law.

|. THE CHARTER AMENDMENT IS A PROJECT SUBJECT TO CEQA.

The Charter Amendment is a discretionary act by the City Council and is a
“project” subject to CEQA. CEQA Guidelines Section 15378(b)(3) excludes from the definition
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of a “project” only those initiatives that are not public agency-sponsored. Thus, the California
Supreme Court in Friends of Sierra Madre v. City of Sierra Madre (2001) 25 Cal.4th 165, made
clear that public-agency generated initiatives, such as the City’s proposed Charter Amendment,
are projects requiring compliance with CEQA even though the initiative would later require
voter approval to pass it. “[T]he decision to place the measure on the ballot [was] discretionary,
not ministerial. Therefore, placing the council-generated initiative measure on the ballot was not
the type of ministerial act contemplated by the guideline [section 15378(b)].” (Id. at 187-88; cf.
Tuolumne Jobs & Small Business Alliance v. Superior Court (2014) 59 Cal.4th 1029, 1036-37
[voter-initiated measure not a “project” subject to CEQA].) The Charter Amendment is a City
Council-generated initiative and, thus, a discretionary action that is subject to CEQA review. The
argument that the Charter Amendment is not a “project” subject to CEQA is wholly without
merit.

In addition, for the reasons set forth in Part I, below, the City cannot establish
that the Charter Amendment does not have the potential for causing a significant effect on the
environment.

Il. THE COUNCIL CANNOT MEET ITS HEAVY BURDEN TO RELY ON
THE COMMON SENSE EXEMPTION UNDER CEQA GUIDELINES 15061 (b)(3).

The common sense exemption places the burden on the City to show “with
certainty that there is no possibility that the activity in question may have a significant effect on
the environment.” (CEQA Guidelines, § 15061, subd. (b)(3); Muzzy Ranch Co. v. Solano County
Airport Land Use Comm’n (2007) 41 Cal.4th 372, 386 [“whether a particular activity qualifies
for the common sense exemption presents an issue of fact, and the agency invoking the
exemption has the burden of demonstrating that it applies”]; see CREED-21 v. City of San Diego
(2015) 234 Cal.App.4th 488, 510-12 [City determination that revegetation project fit within
common sense exemption was supported by biological report and preliminary environmental
review report that showed “with certainty” that no impacts would occur].) Unlike in CREED-21,
no such showing is possible here because the proposal itself has been sprung on the Council with
no time or opportunity to evaluate its potential effects, including indirect effects. The City has
made no effort to satisfy its burden to demonstrate with certainty that the Charter Amendment
would not have any significant effect on the environment. Indeed, the environmental analysis
prepared by the Evergreen Senior Homes Initiative sponsor demonstrates that the Charter
Amendment would increase VMTSs as well as have other potentially significant environmental
impacts.

I1l. THE CITY CANNOT RELY ON THE EIR PREPARED FOR ITS
EARLIER ADOPTED GENERAL PLAN TO COVER THIS CHARTER AMENDMENT

The City’s final defense of its action to slip a new substantive land use regulation
on the June ballot asserts that the City need not examine the impacts of the Charter Amendment
because its environmental impact report (EIR) for Envision San José General Plan 2040 (the
2011 General Plan EIR, the 2015 Supplemental EIR and the subsequent addenda thereto are
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referred to herein as the General Plan EIR) already evaluated the impacts. That is simply not
true. The General Plan EIR did not evaluate the implications of the Charter Amendment on the
newly required “vehicle miles traveled” metric, nor did it anticipate that the new charter
amendment would be targeted to prevent the Evergreen Senior Homes Initiative. These
circumstances constitute new information about potentially new significant impacts and in
addition, may give rise to mitigation measures and new alternatives analysis that the City has not
previously considered.

Evergreen Senior Homes submitted data showing that the location of housing
outside the urban core, which would allow the City to direct jobs downtown, near transit, would
reduce VMT and air quality impacts. That data constitutes new information that post-dates the
City’s General Plan EIR and also demonstrates that the Charter Amendment, seeking to prevent
the very project that would reduce the City’s VMT impacts, would cause potentially significant
impacts itself. And those potentially significant impacts have not previously been analyzed
because both the issue of VMT and the existence of the Evergreen Senior Homes Initiative post-
date the City’s General Plan EIR.

Less than one week ago, on February 27, 2017, the City Council adopted
Resolution Nos. 78520 and 78519, approving a new City Council Policy 5-1 entitled
“Transportation Analysis Policy” using VMT, rather than LOS, as the metric for transportation
analysis under CEQA, and amending City Council Policy 5-3 entitled “Transportation Impact
Policy” providing a transition from LOS to VMT, and making General Plan 2040 text
amendments to reflect the new City Council Transportation Analysis Policy 5-1. Prior to
adoption of these Resolutions, the Envision San José 2040 General Plan utilized LOS to measure
automobile delay at intersections will degrade below the LOS D standard representing a
significant impact under CEQA. Here, the Charter Amendment was not evaluated in light of the
City’s shift to the VMT metric.

Moreover, the City failed to evaluate the Charter Amendment in light of new
information available regarding the impacts of employment uses in areas proximate to the urban
growth boundary. The 2011 EIR prepared for the Envision San José 2040 General Plan evaluated
an alternative land use scenario (the “More Housing/Fewer Jobs Alternative”) in which 40
dwelling units would be developed in the Evergreen Area (specifically, the Evergreen Specific
Plan Area), which was ultimately rejected. However, in 2017, the City was presented with new
information by Evergreen Senior Homes establishing that the development of housing within the
proposed Evergreen Senior Homes Specific Plan area (also in Evergreen) and closer to the urban
growth boundary would result in decreased VMT by relocating employment uses closer to public
transit. Therefore, the City’s determination that the Charter Amendment is consistent with
General Plan 2040 EIR is not supported with substantial evidence. New information has become
available, which was not known at the time of certification of the EIR demonstrating that there
are new potentially significant impacts that must be evaluated. (Public Res. Code, § 21166(c).)
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Whether evaluated as a failure to consider reasonably foreseeable impacts, failure
to consider mitigation measures or a failure to consider alternatives, this Charter Amendment is
not adequately evaluated in the General Plan EIR.

Sincerely,

Michael H. Zischke
078511\9488016v1
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March 7, 2018

Mayor Sam Liccardo and San Jose City Council
200 E. Santa Clara St.
San Jose, CA 95113

Re: March 8, 2018 Special City Council Meeting
Agenda Item 3.1: Potential June 5, 2018 Ballot Measure(s)

Dear Mayor Liccardo and City Councilmembers,

This represents the comments of the League of Women Voters of San Jose/Santa Clara, the Committee for Green
Foothills, the Santa Clara Valley Audubon Society, Sierra Club Loma Prieta Chapter, and Greenbelt Alliance with
regard to the above-referenced agenda item.

Our organizations oppose the Evergreen Senior Homes Initiative (Evergreen Initiative), which the City Council
recently voted to place on the June 5, 2018 ballot. We oppose the Initiative due to our concerns about the potential
significant deleterious impacts the Evergreen Initiative could have on the residents of San Jose, including our
members and supporters. Collectively, our organizations represent over 13,000 residents of San Jose.

In particular, we believe that the Evergreen Initiative as written is contrary to the vision and goals of the San Jose
Envision 2040 General Plan, which was created as a result of an extended 4-year public process that included over
50 public meetings of a 37-member task force and over 5,000 public comments received from community
members.

Community opposition to the Evergreen Initiative is widespread and pervasive. There have been numerous
articles, op-eds, editorials, columns, letters to the editor, and other commentaries pointing out the potential
negative impacts of the Evergreen Initiative. The following is only a partial list:

o “Editorial: Evergreen homes initiative isn’t about housing shortage; it’s about greed,” Mercury News,
published October 8, 2017 (http://www.mercurynews.com/2017/10/08/editorial-evergreen/)

e “Herhold: San Jose’s senior homes measure is a bad idea,” Mercury News, published September 25, 2017
(http://www.mercurynews.com/2017/09/25/senior-homes-measure-is-a-bad-idea/)

o “Voters asked to rewrite zoning for more housing in East San Jose,” Mercury News, published September
24, 2017 (https://www.mercurynews.com/2017/09/24/voters-asked-to-rewrite-zoning-for-more-housing/)

e “Affordable senior housing proposal is ‘billionaires building a gated community for millionaires’,”
Silicon Valley Business Journal, published September 26, 2017
(https://www.bizjournals.com/sanjose/news/2017/09/26/san-jose-evergreen-senior-homes-proposal-
liccardo.html)

e “Stop Deceptive San Jose developers’ Evergreen initiative,” Jim Beall, Ken Yeager and Blanca Alvarado,
Mercury News, published February 15, 2018 (https://www.mercurynews.com/2018/02/15/opinion-stop-
deceptive-san-jose-developers-evergreen-initiative/)

o “Letter: What Evergreen backers don’t want you to know,” Letters to the Editor, Mercury News,
published February 16, 2018 (https://www.mercurynews.com/2018/02/16/letter-what-evergreen-backers-
dont-want-you-to-know/)
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e “Letter: Evergreen Initiative sprawl could threaten Coyote Valley,” Letters to the Editor, Mercury News,
published February 14, 2018 (https://www.mercurynews.com/2018/02/14/letter-evergreen-initiative-
sprawl-could-threaten-coyote-valley/)

e “Letter: Evergreen land developers’ records may belie their appeals,” Letters to the Editor, Mercury
News, published February 22, 2018 (https://www.mercurynews.com/2018/02/22/lIetter-land-developers-
records-often-belie-their-appeals/)

Sincerely,

Megan Medeiros, Executive Director Brian Schmidt, Program Director

Committee for Green Foothills Greenbelt Alliance

Shani Kleinhaus, Environmental Advocate Mary Collins, President

Santa Clara Valley Audubon Society League of Women Voters of San Jose/Santa Clara

James Eggers, Executive Director
Sierra Club Loma Prieta Chapter
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San Jose City Council
200 E. Santa Clara Street
San Jose, CA 95113

March 7, 2018
Re: Agenda Item 3.1 (Potential June 5, 2018 Ballot Measure)
Dear Honorable Mayor Liccardo, Vice Mayor Carrasco and Councilmembers:

SPUR strongly opposes the Evergreen Senior Homes Initiative. We believe that using the
ballot to make decisions about what, where and how to build is counter-productive to managing
growth and damaging to the planning process. After a lengthy public engagement process, in
2011 the San Jose City Council approved a document that guides growth over a 30 period, with
scheduled reviews every four years and major updates every 10. We stand by the Envision San
Jose 2040 General Plan and seek to advance its key strategies including the development of
infill housing through the streamlining of the Urban Village process.

SPUR was founded in 1910 as an affordable housing organization. One of SPUR’s core tenets is
to “make it affordable to live in the Bay Area.” In 2017, SPUR published Room for More: SPUR'’s
Housing Agenda for San Jose which laid out several recommended strategies to bring down the

price of housing and build walkable neighborhoods. We are proponents of housing production.

However, this is not the right solution. SPUR prioritizes infill residential development within
walking distance to transit, and we are committed to resourcing and building high-quality
affordable housing. SPUR also disavows “ballot box zoning” in the Bay Area. The proposed
measure undermines good planning and runs counter to these priorities by using the ballot box
to make zoning decisions.

Thank you for the opportunity to provide comments. Please do not hesitate to reach out to us at
with any questions or concerns.

Sincerely,

Teresa Alvarado
San Jose Director

SAN FRANCISCO SAN JOSE OAKLAND spur.org

San Francisco, CA 94105 San Jose, CA 95113 Oakland, CA 94612
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