
  

 
 
  

 
 
 
 

January 22, 2018 
 
 
 
By E-Mail 
Acknowledgement of Receipt Requested 
 
Honorable Mayor and City Council 
City of San Jose 
c/o City Clerk 
200 E. Santa Clara Street 
San Jose, CA  95113 
Email: cityclerk@sanjoseca.gov 
 
 Re:   America Center Phase III Project and Final SEIR;  
  File Nos.: PDC15-058 & PD15-053 
 
Dear Mayor Liccardo and City Councilmembers: 
  
 On behalf of Organizacion Comunidad de Alviso (“OCA”), please consider 
the following concerns and objections to the Final SEIR for the America Center 
Phase III Project (“Project”).  OCA submitted timely comments on the Draft SEIR 
for the Project by letter dated July 26, 2017, and objected to the Project in oral 
testimony before the Planning Commission. As discussed below, the Final SEIR does 
not adequately respond to OCA’s comments, and does not adequately address or 
mitigate the environmental concerns OCA has raised. We therefore respectfully 
request the Council to decline to certify the Final SEIR and to deny approving the 
Project at this time. 
 
 As summarized below and in the attached comments by air quality expert 
Greg Gilbert, the SEIR remains fundamentally flawed. It fails to provide adequate 
analysis and mitigation of toxic air contaminant emissions that will adversely affect 
Project neighbors; fails to require feasible additional mitigation for admittedly 
significant air quality and traffic impacts; and it fails to provide adequate assessment 
and mitigation of greenhouse gas impacts. We address each of these points in turn. 
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A. The SEIR Omits a Legally Adequate Analysis of Cumulative Impacts 
from Toxic Air Contaminant Emissions. 

 
 Cumulative impact analysis under CEQA requires an agency to make two 
determinations: (1) whether the impacts of the project in combination with those 
from other past, present, and future projects are cumulatively significant, and (2) if 
so, whether the project’s own effect is a considerable contribution.  Guidelines, § 
15130(a); see Kostka and Zischke, Practice Under the California Environmental 
Quality Act (2nd Ed., 2014 Update), § 13.39.  In step one, the agency must determine 
whether the combined effect of the project and other projects is significant, because 
those impacts may be “individually minor but collectively significant.”  Communities for 
a Better Environment v. California Resources Agency (“CBE”) (2002) 103 Cal.App.4th 98, 
119-120.  To provide an adequate step one analysis, the agency must  
 

• “define the scope of the area affected by the cumulative effect,”  
• explain “the geographic limitation used,”  
• identify the past, present, and future projects “producing related or cumulative 

impacts” or provide projections of the conditions “contributing to the 
cumulative effect,” 

•  provide a “summary of the expected environmental effects to be produced by 
those projects.”  Guidelines, § 15130(b)(3), (4).   

 
 In step two, if there a significant cumulative effect, the agency must determine 
whether the project’s contribution is “considerable,” i.e., “whether ‘any additional 
amount’ of effect should be considered significant in the context of the existing 
cumulative effect.”  CBE v. CRA, supra, 103 CalApp.4th at 119.Importantly, the 
analysis must consider all sources of “related impacts.”  Guidelines, § 15130(a)(1), (b); 
Los Angeles Unified School Dist. v. City of Los Angeles (1997) 58 Cal.App.4th 1019, 1024-
1025. An arbitrary limit to the geographic scope of analysis is error. Citizens to Preserve 
the Ojai v. County of Ventura (1985) 126 Cal.App.3d 421, 431-432. Bakersfield Citizens for 
Local Control v. City of Bakersfield (2004) 124 Cal.App.4th 1184, 1213-1214. 
 

1. The health risk assessment fails to consider all toxic air contaminant 
sources that affect the project site in a step-one determination whether 
there is a significant cumulative impact. 

 
 As explained in the attached technical comments from Greg Gilbert, the 
Health Risk Assessment (“HRA”) adopt the thresholds of significance from the Bay 
Area Air Quality Management District (“BAAQMD”) CEQA guidelines to concludes 
that there is no significant cumulative impact.  The BAAQMD significance threshold 
for cumulative impacts calls for assessing only those sources of toxic air contaminants 
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(“TACs”) that are within a 1,000 foot radius of the Project.1 Relying on BAAQMD’s 
significance threshold, the HRA concludes that the cumulative TAC impact is less 
than significant because the cancer risk from the identified sources within 1,000 feet is less 
than the 100 in one million excess cancer threshold adopted by BAAQMD. The 
Initial Study and HRA give no consideration to the fact that the actual TAC cancer 
risk at the Project site, considering all of the TAC sources that affect the site, is almost double 
the 100 in one million excess cancer threshold. Accordingly, the BAAQMD 
significance threshold, and the assessment of cumulative impacts relying on it, are 
erroneous as a matter of law because they exclude consideration of sources beyond 
1,000 feet even though CEQA requires consideration of all sources of TAC 
emissions affecting the site. The error is precisely analogous to the error in Citizens to 
Preserve the Ojai because the City relies on an arbitrary geographic limit to the scope of 
cumulative analysis that omits projects with related impacts.  
  
 The error is also clearly prejudicial. BAAQMD data based on regional TAC 
modeling and measurement demonstrate that the cancer risk from TAC at the Project 
site from all sources is well in excess of the 100 in one million threshold adopted by 
BAAQMD.  BAAQMD adopted that 100 in one million threshold based on US EPA 
guidance for what constitutes the maximum acceptable cancer risk from cumulative 
sources.  Based on the adopted standard for what constitutes the maximum 
acceptable cancer risk from cumulative sources, there is clearly a significant 
cumulative impact at the project site.   
 

2.  The health risk assessment fails to consider wither the Project’s own 
incremental TAC risk is a “considerable contribution” to the significant 
cumulative impact. 
 

 As Mr. Gilbert explains, the HRA also fails to provide a coherent second step 
in the cumulative analysis, that is, a determination whether the Project’s own TAC 
emissions constitute a “considerable contribution” to a significant cumulative impact.   
Instead of determining whether the Project itself makes a “considerable contribution” 
the HRA purports to determine whether the risk from the Project and from “other 
nearby sources,” i.e., the sources within 1,000 feet, make a considerable contribution. 
The HRA assumes that there would be a considerable contribution only be the case if 
the risk from all of these sources exceeded 100 excess cancers.  
 
 In effect, the HRA erroneously combines the first and second steps of 
cumulative analysis. As discussed, the first step is supposed to consider whether the 

                                                 
1  Please note that all public agency guidance, regulations, and other documentation referenced in 
this letter and its attachment are available online at the URL addresses indicated  in corresponding 
footnotes. We will gladly provide electronic and/or hard copies of any of the referenced materials 
upon request. 
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cumulative effect of all sources is “significant” and the second step is supposed to 
consider whether the project’s own contribution to this cumulative impact is 
“considerable.” Under the HRA’s approach, the City never actually considers whether 
the Project itself makes a considerable contribution because the only risk evaluated is 
the cumulative risk of the Project and the other sources within 1,000 feet. Furthermore, the 
HRA’s approach erroneously applies the threshold for a significant cumulative 
impact, i.e., the 100-excess cancer threshold for what constitutes the maximum 
acceptable TAC risk at a community-scale, as the measures of “considerable 
contribution.” 
 
 Had the SEIR correctly considered the second-step question, it would have 
had to find a considerable contribution based on the facts that: (1) the Project 
construction activities are projected to cause an incremental cancer risk of 1.8 excess 
cancers and (2) BAAQMD provides that if the cancer risk is over its cumulative 
significance threshold “any additional risk is significant.” BAAQMD, Revised Draft 
Options and Justification Report, CEQA Thresholds of Significance, October 2009, 
page 34.2   
 
 It is not sufficient that the HRA conclude that the cancer risk is less than the 
10 in one million threshold adopted by BAAQMD and the City to determine whether 
the Project, by itself, causes a significant impact. The point of cumulative analysis is to 
identify those situations in which impacts may be “individually minor but collectively 
significant.”  CBE,  supra, 103 Cal.App.4th at 119-120. Cases are clear that an agency 
may not conclude that a project does not make a considerable contribution to a 
significant cumulative impact merely because the Project’s individual contribution is 
not a significant impact or because it is, by itself, relatively small. In fact, CEQA 
requires that an agency determine what constitutes a “considerable contribution” to a 
significant cumulative impact with reference to the seriousness of the environmental 
problem: “the greater the existing environmental problems are, the lower the 
threshold should be for treating a project’s contribution to cumulative impacts as 
significant.”  CBE, 103 Cal.App.4th at 120. Here, the actual cumulative cancer risk 
from TACs at the Project site is almost twice as high as the adopted threshold for the 
maximum acceptable community-scale risk. In light of that, it is reasonable that any 
additional risk would be deemed to be a considerable contribution.   
  

B. The FSEIR fails to evaluate or require feasible mitigation proposals for 
air quality and traffic impacts that remain significant despite other 
mitigation. 

 
 CEQA bars project approval unless an agency adopts feasible mitigation for 
significant impacts. Thus, an agency must find that either mitigation will avoid or 
                                                 
2  Available at: http://www.gsweventcenter.com/GSW_RTC_References/2009_1001_BAAQMD.pdf 

http://www.gsweventcenter.com/GSW_RTC_References/2009_1001_BAAQMD.pdf
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substantially lessen significant impacts or that mitigation is infeasible for specific 
reasons. An EIR must also respond to public proposals for additional mitigation with 
good faith and reasoned analysis. As Mr. Gilbert explains, the FSEIR fails to discuss 
or adopt feasible mitigation for air quality and traffic impacts, impacts that the City 
acknowledges will remain significant despite other mitigation proposed in the SEIR. 
Thus, the FSEIR fails to respond adequately to public comments and fails to provide 
a basis for rejecting feasible mitigation. Nor do the staff reports or proposed findings 
rectify the omission. The SEIR thus violates CEQA’s fundamental mandate to adopt 
feasible mitigation to address significant impacts. 
 

C.  The SEIR fails to acknowledge that the Project makes a considerable 
contribution to post-2020 greenhouse gas impacts and thus fails to 
propose feasible mitigation. 

 
 The California Supreme Court has directed that where GHG significance is 
predicated on compliance with plans setting GHG reduction goals, the analysis must 
take into account the goal for the time frame in which the project will be operational: 
 

A qualification regarding the passage of time is in order here. Plaintiffs do not 
claim it was improper for this EIR, issued in 2010, to look forward only to 
2020 for a guidepost on reductions in greenhouse gas emissions, and we 
therefore do not consider the question whether CEQA required the EIR to 
address the state's goals beyond 2020. Nevertheless, over time consistency 
with year 2020 goals will become a less definitive guide, especially for long-
term projects that will not begin operations for several years. An EIR taking a 
goal-consistency approach to CEQA significance may in the near future need 
to consider the project's effects on meeting longer term emissions reduction 
targets. 

Center for Biological Diversity v. California Dept. of Fish and Wildlife (2015) 62 Cal.4th 204, 
223, as modified on denial of rehearing. 

 The Draft SEIR concluded that greenhouse gas impacts are less than 
significant, and that therefore no additional mitigation is required, based on the 
Project’s compliance with measures in the City’s GHG Reduction Strategy.  
Comments on the DSEIR objected that this conclusion is inconsistent with the City’s 
finding that GHG impacts from its General Plan, including its GHG Reduction 
Strategy, to be significant and unavoidable for the 2035 timeframe.   
 
 The 2015 Supplemental GHG PEIR for the Envision San Jose 204 General 
Plan concludes that the City’s GHG Reduction Strategy will not ensure that GHG 
emissions are rendered less than cumulatively considerable after 2020. The 
Supplemental GHG PEIR quantifies emissions for both the 2020 and 2035 time 
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frame.  Supplemental GHG PEIR, p. 47. It identifies the increasingly stringent GHG 
reduction targets required to ensure that impacts from development under the 
General Plan are not cumulatively considerable.  Id. at 58.  It determines that 
“maintaining a trajectory to achieve 2050 target of 80% reduction below 1990 . . . will 
be used to assess whether communitywide emissions in 2035 will be cumulatively 
considerable.”  Id. at 67. Thus, it identifies as the threshold of significance for 
assessing “2035 long-term” impacts whether cumulative emission levels are 
consistent with “maintaining a statewide trajectory to achieve Executive Order S-3-05 
emissions levels in 2050.” Id. at 69-70.   
 
 The Supplemental GHG PEIR concluded that long term 2035 emissions 
would be a considerable contribution to GHG impacts because projected emissions 
in 2035 “could prevent the State of California from maintaining a statewide trajectory 
to achieve Executive Order S-3-05 emissions levels in 2050.” Id. at 79-80. Mere 
compliance with the GHG Reduction Strategy contained in the General Plan is not 
sufficient mitigation to ensure that development under the General Plan will meet the 
2035 GHG reduction goals. Accordingly, the Supplemental GHG PEIR found that 
2035 emissions would remain cumulatively considerable: 
 

Citywide 2035 GHG emissions are projected to exceed efficiency standards 
necessary to maintain a trajectory to meet long-term 2050 state climate change 
reduction goals, even with the implementation of identified local actions and 
statewide actions and regulations adopted to date. Achieving the substantial 
communitywide GHG emissions reductions needed beyond 2020 cannot be 
done alone with the measures identified in this Supplemental PEIR and will 
require an aggressive multiple-pronged approach that includes policy decisions 
and additional emission controls at the federal and state level and new and 
substantially advanced technologies that cannot be anticipated or predicted 
with any accuracy at this time. Given the uncertainties about the feasibility of 
achieving the substantial 2035 emissions reductions, the City’s contribution to 
climate change for the 2035 timeframe is conservatively determined to be 
cumulatively considerable. 

 
Id. at 111-112. 
 
 Development consistent with the General Plan is included in the inventory of 
2020 and 2035 emissions used in the Supplemental GHG PEIR, and the 2035 
emissions levels are found to be cumulatively considerable. The Project will remain 
operational at least through 2035. Thus, the Project emissions in 2035 will make a 
consider contribution to significant cumulative GHG impacts. The Project as built 
will be required to comply only with the General Plan GHG Reduction Strategy, 
which is not sufficient to mitigate 2035 impacts to a less than considerable level.  
Thus, additional feasible GHG mitigation should be imposed. In particular, the 
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Project should be required to implement each of the additional mitigation measures 
proposed by OCA to address GHG impacts. Although the FSEIR states that there 
may be future updates to the GHG Reduction Strategy (FSEIR, p. 25), there is no 
evidence that the Project would be required to be retrofitted to attain additional 
GHG reductions. Furthermore, many of the mitigation measures proposed by OCA 
would require design commitments and implementation at the time the Project is 
built and may not be feasible in the future.   
 
 Responding to OCA’s concerns about long term GHG impacts, the FSEIR 
claims that the Project would be constructed “prior to the end of 2020” and that its 
emissions “would be less than significant in this timeframe.” FSEIR, p. 26, emphasis 
added.  It is unreasonable to ignore the City’s own determination that GHG impacts 
over the longer term will in fact be considerable and that additional mitigation is 
required.   
  
 For the foregoing reasons, the Final SEIR remains fundamentally flawed and 
inadequate under CEQA.  OCA is willing to meet with City staff and the Project 
proponent to discuss measures that might be taken to ensure an adequate CEQA 
review and mitigation. Meanwhile, however, OCA asks that the City not certify the 
FSEIR or approve the Project.   

 
Thank you for your consideration of OCA’s concerns. 

 
Yours sincerely, 

 
    M. R. WOLFE & ASSOCIATES, P.C. 
     
 
 
     
    John H. Farrow 
    On behalf of Organizacion Comunidad 
    de Alviso 
 

JHF:sa 
 
Attachment: Greg Gilbert, letter to John Farrow, January 18, 2018 



-                   
Autumn Wind Associates 

                     Air Quality CEQA Analysis and Consulting Services               
                                      916.719.5472   ▪  ggilbert@autumnwind.us 
 
 

January 18, 2018 

 

John Farrow, Esq. 
M.R. Wolfe and Associates 
1 Sutter St #300  
San Francisco, CA 94104 

 

RE:      AWA Comments Regarding Air Quality Health Risk Analysis and Proposed Mitigations 
Within the American Center Phase III Project EIR Materials, City of San Jose 

 
 
I. Introduction 

At the request of M.R. Wolfe & Associates, Autumn Wind Associates has reviewed the Health 
Risk Assessment and air quality analysis and mitigation for America Center Phase III. The project 
would construct a 192,350-square foot office building and a 332,150-square foot parking 
structure in San Jose. This comment letter summarizes our concerns after assessing the 
adequacy of the air quality analysis and proposed mitigation for air quality and traffic impacts. 
As demonstrated in the attached statement of qualifications, Autumn Wind Associates is well 
qualified to prepare this evaluation based on our experience evaluating air quality issues for 
numerous public and private clients.  

In summary,  

1. The Health Risk Assessment fails to disclose the actual cumulative risk from toxic air 
contaminants (TACs) because it omits TAC sources beyond 1,000 feet.   When those 
sources are included, the excess cancer risk at the project site exceeds the 100 in one 
million level identified as the acceptable cumulative risk.  The HRA should have 
acknowledged that the additional TAC risk from the project itself would be a 
considerable contribution to this significant cumulative impact. 
 

2. The FSEIR fails to discuss or consider feasible mitigation proposed to address admittedly 
significant air quality and traffic impacts.  Additional mitigation measures proposed by 
Organizacion Comunidad de Alviso (OCA) to mitigate transportation and non-
transportation related air quality impacts should be adopted since these impacts will not 
be reduced to a less than significant level by mitigation proposed in the DSEIR.  
Furthermore, the transportation-related mitigation measures proposed by Organizacion 

AWA      



Comunidad de Alviso should be adopted because they would also serve to mitigate 
admittedly significant traffic impacts. 

 
 

II. The HRA fails to disclose the actual cumulative cancer risk at the site because it 
excludes TAC sources outside a 1,000-foot radius. 

CEQA requires that an EIR consider impacts from a project by itself as well as its impacts in a 
cumulative context, i.e., its impacts when combined with all other projects with related impacts.  
CEQA’s requirements for cumulative analysis are intended to identify situations in which a 
project’s incremental contribution to an environmental impact is not by itself significant but is 
nonetheless a considerable contribution to a significant cumulative impact from all sources.  
Thus, a cumulative analysis requires two distinct steps.  In step one, the analysis should 
determine whether there is a significant cumulative impact from all relevant sources.  In step 
two, if there is a significant cumulative impact, then the analysis should determine whether the 
project’s incremental contribution to that significant cumulative impact is “considerable.”  The 
step-two determination of what counts as a “considerable contribution” must be made in the 
context of the step-one determination of overall cumulative significance: the more serious the 
overall cumulative impact, the lower the threshold for what counts as a considerable 
contribution. 

The Health Risk Assessment (HRA) for this project adopts the thresholds of significance in the 
Bay Area Air Quality Management District (BAAQMD) CEQA guidelines.1  Under BAAQMD’s 
CEQA guidelines, the health risk from a single source is significant if the excess cancer risk from 
that source is more than 10 in one million.  The cumulative risk is significant if the excess cancer 
risk from all sources within 1,000 feet of the project site is greater than 100 in one million.  As 
discussed below, BAAQMD’s approach to cumulative analysis under CEQA improperly excludes 
TAC sources farther than 1,000 feet from a project even though those more distant sources 
contribute substantial TAC risk. 

The HRA provides a “combined community risk impact” that purports to consider all toxic air 
contaminant (TAC) sources located within 1,000 feet of the site.  The results are summarized in 
Table 3, Combined Construction Cancer Risks, PM2.5 Concentrations, and Hazard Index.  The 
table determines that the combined cancer risks from 5 identified sources within 1,000 feet of 
the project site is 26 cancers per one million.  The table compares that risk to the BAAQMD 
threshold for cumulative sources of 100 additional cancers, and concludes that there is no 
significant cumulative impact.   

The BAAQMD significance thresholds for TAC’s were explained in Appendix D to the BAAQMD 
CEQA guidelines, which is a June 2, 2010 report captioned “Thresholds of Significance 
Justification.”  BAAQMD’s Thresholds of Significance Justification explains that the selection of 
significant excess cancer thresholds for both single projects and cumulative risk was based on 

                                                 
1  America Center Phase III Rezone Project construction TAC Assessment, page 5, citing BAAQMD, 
California Environmental Quality Act Air Quality Guidelines, June 2010, updated May 2011 (available at 
http://www.baaqmd.gov/~/media/Files/Planning%20and%20Research/CEQA/BAAQMD%20CEQA%20Gui
delines%20May%202011.ashx?la=en.). 

http://www.baaqmd.gov/%7E/media/Files/Planning%20and%20Research/CEQA/BAAQMD%20CEQA%20Guidelines%20May%202011.ashx?la=en
http://www.baaqmd.gov/%7E/media/Files/Planning%20and%20Research/CEQA/BAAQMD%20CEQA%20Guidelines%20May%202011.ashx?la=en


the United States EPA guidance for “acceptable” cancer risk levels, which ranges from 1 in one 
million to 100 in one million.  

 
“. . . a range of what constitutes a significant increment of cancer risk from any 
compound has been established by the U.S. EPA.  EPA’s guidance for conducting air 
toxics analyses and making risk management decisions at the facility- and community-
scale level considers a range of acceptable cancer risks from one in a million to one in 
ten thousand (100 in a million). The guidance considers an acceptable range of cancer 
risk increments to be from one in a million to one in ten thousand. In protecting public 
health with an ample margin of safety, EPA strives to provide maximum feasible 
protection against risks to health from HAPs by limiting additional risk to a level no 
higher than the one in ten thousand estimated risk that a person living near a source 
would be exposed to at the maximum pollutant concentrations for 70 years. This goal is 
described in the preamble to the benzene National Emissions Standards for Hazardous 
Air Pollutants (NESHAP) rulemaking (54 Federal Register 38044, September 14, 1989) 
and is incorporated by Congress for EPA’s residual risk program under Clean Air Act 
section 112(f).2” 

 
BAAQMD’s cumulative threshold of 100 excess cancers was based on the high end of the EPA 
acceptable risk range: 
 

“Emissions from a new source or emissions affecting a new receptor would be 
considered significant where ground-level concentrations of carcinogenic TACs from any 
source result in an increased cancer risk greater than 100.0 in one million. 
 
The significance threshold of 100 in a million increased excess cancer risk would be 
applied to the cumulative emissions. The 100 in a million threshold is based on EPA 
guidance for conducting air toxics analyses and making risk management decisions at 
the facility and community-scale level. In protecting public health with an ample margin 
of safety, EPA strives to provide maximum feasible protection against risks to health 
from hazardous air pollutants (HAPs) by limiting risk to a level no higher than the one in 
ten thousand (100 in a million) estimated risk that a person living near a source would 
be exposed to at the maximum pollutant concentrations for 70 years (NESHAP 54 
Federal Register 38044, September 14, 1989; CAA section 112(f)). One hundred in a 
million excess cancer cases is also consistent with the ambient cancer risk in the most 
pristine portions of the Bay Area based on the District’s recent regional modeling 
analysis.3” 

 
BAAQMD’s approach to cumulative analysis considers only the excess cancers caused by TAC 
sources within the so-called “Zone of Influence,” which includes only the area within a 1,000-
foot radius of the project site.4  The stated rationale for this 1,000-foot limitation is that the 

                                                 
2  BAAQMD, Thresholds of Significance Justification, June 2010, page D-35. 
3  Id., page D-43. 
4  BAAQMD, CEQA Guidelines, June 2010, updated May 2011, page 2-2.  BAAQMD permits an 
agency to consider sources farther than 1,000 feet under the unusual circumstance that a particularly 



effects of a particular TAC source tend to attenuate with distance.  Thus, BAAQMD explains that 
“concentrations of particulate matter tend to be reduced substantially at a distance of 1,000 
feet downwind from sources such as freeway or large distribution centers.”5  BAAQMD also 
argues that ARB recommends that new receptors not be sited within 1,000 feet of major 
sources.6   
 
Although the effects of a particular source do attenuate with distance, and although it is 
obviously inadvisable to site a new receptor adjacent to a major source, cumulative cancer risk 
at a site is determined by the total TAC concentration from all sources that contribute any TAC 
concentration to the site, not just the TAC from sources within 1,000 feet.  And, in fact, 
BAAQMD acknowledges that TAC sources more distant than 1,000 feet do cause increased 
cancer risk: 
 

. . . the larger the radius, the greater the number of sources considered that may 
contribute to the risk and the greater the expected modeled risk increment.7   

 
Thus, if an agency seeks to assess the cumulative risk from all sources that affect receptors 
adjacent to a project site, it is improper to exclude TAC sources that are farther than 1,000 feet 
if they contribute to the TAC concentration at that location. 
 
In the Bay Area and other urban locations, ambient TAC concentrations are due to many 
individual TAC sources at varying distances.  BAAQMD data establish that the cancer risk from all 
of the TAC sources that affect the project site substantially exceeds 100 excess cancers in one 
million, the level identified by BAAQMD as the acceptable cumulative risk.   
 
For example, BAAQMD’s 2009 justification report for its CEQA thresholds of significance explains 
that most of the Bay Area population suffers TAC risks well in excess of the 100 in one million 
excess cancer threshold identified as the acceptable cumulative risk.8  The 2009 justification 
report establishes:  
 

• only 2 percent of the population is exposed to background risk less than 200 in one 
million, and 

• 50 percent of the population suffer an exposure risk over 500 cancers in one million.9   
 
In its March, 2014 report, Identifying Areas with Cumulative Impacts from Air Pollution in the 
San Francisco Bay Area, Version 2, BAAQMD updated its methodology for identifying the 

                                                 
large source of TACs is located beyond the recommend 1,000 foot range.  (Thresholds of Significance 
Justification, page D-40.)  However, this was not done for the project here. 
5  BAAQMD, Thresholds of Significance Justification, June 2010, page D-40. 
6  Id. at page D-38. 
7  Id. 
8  BAAQMD, Revised Draft Options and Justification Report, CEQA Thresholds of Significance, 
October 2009, available at 
http://www.gsweventcenter.com/GSW_RTC_References/2009_1001_BAAQMD.pdf.  The document 
contains various options for significance thresholds, including the thresholds eventually adopted in 2010. 
9  Id, pages 55, 58. 

http://www.gsweventcenter.com/GSW_RTC_References/2009_1001_BAAQMD.pdf


impacted communities based on current emissions data and population characteristics.10  
BAAQMD describes its methodology as a health impact study, not just a screening tool, because 
it quantifies impacts based on up-to-date pollution concentrations and epidemiologic data that 
correlates health impacts to pollutants.11 The study uses pollutant concentrations for TAC from 
all sources, together with cancer-risk factors for TAC developed by CalEPA, to estimate an 
increase in cancer risk from air pollution.12  Air pollution concentrations were derived from a 
combination of modeling and measurements for TACs, PM2.5, and other pollutants present 
within each gridded area.  The analysis is performed at the zip code level as the spatial unit of 
analysis.13  The analysis reveals that the excess cancer risk due to TAC exposure in the 95002 zip 
code in which the project is located is 179.2 in one million.14 
 
Thus, current BAAQMD data from its Identifying Areas with Cumulative Impacts from Air 
Pollution in the San Francisco Bay Area, Version 2 indicate that the actual cumulative cancer risk 
from TAC exposure from all sources at the project site substantially exceeds the 100 excess 
cancer threshold identified as the maximum “acceptable” community risk level under EPA 
guidance for community-scale risk assessments.  In light of this data, there is no justification for 
limiting the cumulative analysis to just those sources that happen to be within 1,000 feet of the 
project site.   
 
The HRA’s arbitrary limitation of the geographic scope of the cumulative impact analysis to just 
the TAC sources within 1,000 feet results in a failure to disclose the actual cumulative risk.  
Because the 100 excess cancer threshold for what counts as a significant cumulative risk is 
based on the EPA’s guidance for maximum acceptable community-scale risk, the actual 
cumulative risk of 179.2 excess cancers at the project site should have been identified as a 
significant cumulative impact. 
 
 

III. The HRA fails to evaluate the project’s own contribution in light of the severity of 
the overall cumulative risk or to disclose that BAAQMD states that any additional 
risk is significant when the cumulative risk exceeds 100 excess cancers. 

As discussed, cumulative analysis requires two distinct determinations.  In step one the agency 
must determine whether the combined impact from all sources is a significant cumulative 
impact.  In step two, if there is a significant cumulative impact, the agency must determine 
                                                 
10  BAAQMD, Identifying Areas with Cumulative Impacts from Air Pollution in the San Francisco Bay 
Area, Version 2, March 2014, available 
at  http://www.baaqmd.gov/~/media/Files/Planning%20and%20Research/CARE%20Program/Documents/
ImpactCommunities_2_Methodology.ashx?la=en. 
11  Id., page 9. 
12  Id., page 11. 
13  Id., page 13.   
14  BAAQMD, Identifying Areas with Cumulative Impacts from Air Pollution in the San Francisco Bay 
Area, Version 2, March 2014, attached spreadsheet identified as 
ImpactCommunities_2_ScoresbyZipCode.xlsx, available at 
http://www.baaqmd.gov/~/media/Files/Planning%20and%20Research/CARE%20Program/Documents/Im
pactCommunities_2_ScoresbyZipCode.ashx?la=en ; see also BAAQMD, Identifying Areas with Cumulative 
Impacts from Air Pollution in the San Francisco Bay Area, Version 2, March 2014, page 17, Figure 3 
(Cancer Risk map). 

http://www.baaqmd.gov/%7E/media/Files/Planning%20and%20Research/CARE%20Program/Documents/ImpactCommunities_2_Methodology.ashx?la=en
http://www.baaqmd.gov/%7E/media/Files/Planning%20and%20Research/CARE%20Program/Documents/ImpactCommunities_2_Methodology.ashx?la=en
http://www.baaqmd.gov/%7E/media/Files/Planning%20and%20Research/CARE%20Program/Documents/ImpactCommunities_2_ScoresbyZipCode.ashx?la=en
http://www.baaqmd.gov/%7E/media/Files/Planning%20and%20Research/CARE%20Program/Documents/ImpactCommunities_2_ScoresbyZipCode.ashx?la=en


whether the project itself makes a considerable contribution.  Following the BAAQMD CEQA 
guidelines, the HRA confuses these distinct questions. 
 

“This analysis measures the effect of the project on incrementally increasing community 
risk levels.  Community risk levels that exceed the thresholds for single sources or 
combined sources listed in Table 1 would be considered to have a cumulatively 
considerable contribution to cumulatively significant community risk levels. That is, if 
cancer risk from the project exceeds 10 chances per million by itself or 100 chances per 
million when combined with other nearby sources, then the project would be 
considered to have a cumulatively considerable increase in overall cancer risk.  The 
premise here is that overall cancer risk is significant anywhere in the Bay Area.” 

 
HRA, p. 5, emphasis added.   
 
There are several problems with this explanation.  First, if a project exceeds the single source 
risk of 10 excess cancers, then its impact is indeed significant, but this is not part of the 
cumulative analysis and so it is improper to call this a determination as to whether the project 
makes a “cumulatively considerable contribution.”     
 
Second, the determination whether a project makes a considerable contribution must assess the 
project’s contribution to the overall cumulative impact.  It makes no sense to include both the 
project and “other nearby sources” in this step-two determination.  The HRA improperly 
conflates steps one and two by including non-project sources in the determination whether the 
project makes a considerable contribution.    
 
Third, the determination whether the project’s contribution is considerable must be made in the 
context of the severity of the cumulative impact.  Here, the HRA does not disclose the severity 
of the cumulative impact, i.e., the fact that the actual cumulative risk of 179.2 excess cancers is 
well in excess of the 100 excess cancer threshold for acceptable community-scale risk.  It is not 
sufficient to report that the “overall cancer risk is significant anywhere in the Bay Area” without 
relating the actual risk at the site to the project’s contribution to that risk.  The HRA fails to 
acknowledge and discuss the actual cumulative risk at the project site and it fails to relate the 
project’s own contribution to that cumulative risk to determine if it is “considerable.”  
 
Had the HRA properly made a step-two determination, it would have had to acknowledge that 
the project does make a considerable contribution, particularly in light of the fact that 
cumulative risk of 179.2 excess cancers is well above the 100-excess cancer threshold identified 
as the acceptable community-scale risk.  Indeed, BAAQMD explains that its cumulative impact 
threshold “sets a level beyond which any additional risk is significant.”15  Here, the Health Risk 
Assessment should have identified a significant cumulative impact because 1) sensitive 
receptors adjacent to the project will be exposed to more than the 100 in one million excess 
cancers identified by BAAQMD as the maximum acceptable cumulative risk, and 2) the project 
will generate additional cancer risk.  For example, the health risk assessment indicates that 
project construction would cause at least 1.8 in one million cancers at the location of sensitive 
receptors proximate to the project site.  

                                                 
15  BAAQMD, Revised Draft Options and Justification Report, CEQA Thresholds of Significance, 
October 2009, page 34, emphasis added.   



 
IV. The FSEIR fails to address feasible proposed additional mitigation for 

transportation-related air quality impacts and traffic impacts even though these 
impacts remain significant and unmitigated. 

Comments by OCA proposed additional mitigation to address air quality and traffic impacts that 
remain significant and unavoidable even after the mitigation proposed in the DSEIR.  In 
response, the FSEIR updates MM AIR-1.1 to require attaining a 10 percent reduction in weekday 
mobile emissions through a TDM plan.  FSEIR, p. 47.  However, the FSEIR admits that even a 10% 
reduction would not render the air quality and traffic impacts less than significant.  FSEIR, pp. 
29, 48. 
 
OCA proposed that the 16 “possible” TDM measures discussed in the Project description be 
identified as mandatory mitigation.  OCA also identified 17 additional specific TDM measures 
identified in the BAAQMD CEQA Guidelines and the 2010 California Air Pollution Control Officers 
Association (“CAPCOA”) publication Quantifying Greenhouse Gas Mitigation Measures.16  These 
33 proposals are well documented, effective, and feasible mitigation measures.  There is no 
question that such measures as electric vehicle parking with charging, limiting the parking 
supply, charging for parking, cashing out parking, preferential parking, employer-sponsored 
vanpools, carpool matching, transit subsidies, ride-sharing programs, and end-of-trip facilities 
would be effective and feasible mitigation.  Despite this, the FSEIR does not discuss the specific 
mitigation proposals made by OCA, other than to state that unspecified “appropriate measures” 
from the list in the DSEIR “will be incorporated into the TDM program as determined by the 
City’s Department of Public Works and Department of Planning, Building and Code Enforcement 
staff.”  FSEIR, p. 34.   However, as long as the traffic and air quality impacts remain significant, 
the project should be required to implement all feasible mitigation measures, not just any of 
those measures that staff later decide are “appropriate.”  We note, as well, that the FSEIR 
provides no explanation for how staff will determine what measures are appropriate. 
   
Elsewhere, the FSEIR states that “car sharing, limits on parking places or price parking [sic] are 
tools that could be included in a TDM program for the site,” but then the FSEIR states that “they 
are not currently proposed by the applicant as options in the TDM program for the site.”  FSEIR, 
p. 34.  Thus, it remains unclear whether these measures will be included by staff as 
“appropriate” measures in an eventual TDM program.  Again, as long as these measures are 
feasible – and they are – they must be required as mitigation if the air quality and traffic 
impacts cannot be reduced to a less than significant level without them.   
 
While the FSEIR mentions the CAPCOA 2010 publication Quantifying Greenhouse Gas Mitigation 
Measures, it does so only to assert that a voluntary Commute Trip Reduction program could 
result in emissions reductions of 1 to 6.2 percent.   FSEIR, p. 48.   The FSEIR also reports that the 
original Legacy EIR estimated emission reductions of from 5 to 10% from a TDM program and 
the measures in AIR-1.1.  FSEIR, pp. 47-48.  In fact, much greater reductions in emissions are 
possible through a more rigorous TDM program and other measures.  For example, whereas 

                                                 
16  See BAAQMD, CEQA Air Quality Guidelines, May, 2017, pp. 4-13 to 4-14 (available at 
http://www.baaqmd.gov/~/media/files/planning-and-research/ceqa/ceqa_guidelines_may2017-
pdf.pdf?la=en); CAPCOA, 2010, Quantifying Greenhouse Gas Mitigation Measures (available at 
http://www.capcoa.org/wp-content/uploads/2010/11/CAPCOA-Quantification-Report-9-14-Final.pdf). 

http://www.baaqmd.gov/%7E/media/files/planning-and-research/ceqa/ceqa_guidelines_may2017-pdf.pdf?la=en
http://www.baaqmd.gov/%7E/media/files/planning-and-research/ceqa/ceqa_guidelines_may2017-pdf.pdf?la=en
http://www.capcoa.org/wp-content/uploads/2010/11/CAPCOA-Quantification-Report-9-14-Final.pdf


CAPCOA establishes that a voluntary commute trip reduction program (i.e., a transportation 
demand program for commuters) may reduce emissions from 1-6.2%, CAPCOA demonstrates 
that a mandatory commute trip reduction program may reduce emissions from 4.2 to 21.0%.17  
There is no reason that this project should not implement a mandatory commute trip reduction 
program in order to attain higher emissions reductions.  Nor is there any reason that the project 
should not be required to implement the other specific mitigation proposals recommended by 
OCA. 
 
The FSEIR proposes that the TDM program attain at least a 10% reduction in emissions.  
However, there is no evident basis to conclude that a 10% reduction in emissions represents the 
maximum feasible emission reductions for the project.  CAPCOA reports that emission 
reductions approaching 75% for urban locations and 40% for compact infill can be realized by a 
combination of transportation-related mitigation measures.18  Again, regardless of the expected 
percent reduction in emissions, as long as the impacts remain significant the project should be 
required to implement feasible mitigation measures.    
 
 

V. The FSEIR fails to address feasible proposed additional mitigation for non-
transportation-related air quality impacts even though these impacts remain 
significant and unmitigated. 

Comments by OCA proposed 19 specific mitigation measures to address both GHG impacts and 
air quality impacts unrelated to transportation.  See OCA comments, pp. 8-10.  The FSEIR takes 
the position that no additional mitigation is required for GHG impacts, arguing that GHG impacts 
are not identified as significant.  However, even if that were true, OCA proposed the additional 
measures (items 35 through 53) to address both GHG and air quality impacts.  Accordingly, the 
FSEIR should have discussed and considered the additional measures number 35 through 53 
proposed by OCA as mitigation for non-transportation air quality impacts. 
 
The CalEEMod air emissions modeling demonstrates that a substantial portion of the NOx 
impacts that remain significant and unmitigated are due to non-transportation sources such as 
energy and area sources.  Furthermore, non-transportation mitigation measures that reduce 
NOx emissions would serve to mitigate NOx from both transportation and non-transportation 
sources.  
 
OCA’s proposed mitigation measures include exceeding Title 24 energy standards; 
programmable thermostat timers; third party HVAC commissioning and verification of energy 
savings; energy efficient appliances and lighting; limiting outdoor lighting; on-site renewable 
power generation; solar water heating; tankless water heating; combined heat and power 
systems; low-flow water fixtures; a ban on water for outdoor cleaning; a ban on gas-powered 
landscaping equipment; alternative construction-equipment fuels; electric or hybrid 
construction equipment; limited construction-equipment idling beyond regulations; and cool-
roof materials.  These measures would clearly reduce NOx emissions associated with energy 
sources, construction, water use, and area sources.  As long as NOx emissions remain significant, 
the City should require these measures because they are feasible mitigation. 

                                                 
17  CAPCOA, 2010, Quantifying Greenhouse Gas Mitigation Measures, pp. 66, 223-226 
18  CAPCOA, 2010, Quantifying Greenhouse Gas Mitigation Measures, pp. 55, 61. 



 
Sincerely,  

  
Greg Gilbert 
Autumn Wind Associates  



Qualifications 
 
Greg Gilbert has provided air quality project analysis and strategic services to land use-related 
clients since forming Autumn Wind Associates in 2001.  Prior to 2001 he worked at 2 CA air 
districts for 11 years with management responsibilities in stationary source enforcement; 
compliance; public education and outreach; rule development; air emissions inventory analysis; 
development and implementation of low-emission mobile source incentive programs; 
development and implementation of CEQA guidance, thresholds of significance, and mitigations; 
and analysis, review, modeling, written commentary and oral testimony involving many EIRs and 
MNDs.  Since 2001 he has provided air quality analysis of CEQA and NEPA documents for 
private- and public-sector clients.  Mr. Gilbert received his undergraduate degree in 
Environmental Studies from UCSB, and has since completed professional and graduate-level 
courses in transportation, planning, law, and air quality. 
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