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NORMAN Y. MINETA SAN JOSE INTERNATIONAL AIRPORT
CITY OF SAN JOSE
RETAIL MERCHANDISING UNIT CONCESSION AGREEMENT

THIS RETAIL MERCHANDISING UNIT CONCESSION AGREEMENT
(“Agreement”) is dated for convenience this __ day of , 2017, by and
between the City of San José, a municipal corporation of the State of California (“City”)
and PRI-SAN JOSE, LLC, a California limited liability company, (“Concessionaire”). All
capitalized terms in this Agreement shall have the meanings set forth in SECTION 1

unless otherwise specifically defined in this Agreement.
RECITALS

A. City is empowered to grant the right and privilege to operate certain concessions

at the Norman Y. Mineta San José International Airport (“Airport”); and

B. Concessionaire has warranted to City that it possesses the necessary experience .

and qualifications to conduct a Concession Operation at the Airport; and

C. Concessionaire desires to receive thé non-exclusive privilege of conducting a
Concession Operation at the Airport, with exclusive rights to conduct such
operation in the locations designated in EXHIBIT B (attached hereto) by entering
into an Agreement with City, under mutually acceptable terms, conditions and

covenants; and

D. The San José City Council has determined that the award of concession privileges
to, and the execution of a concession agreement with, Concessionaire will

enhance the quality of concession operations at the Airport;

Now, therefore, in consideration of the terms, conditions, covenants, and other provisions

of this Agreement, the parties agree:

1
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AGREEMENT

SECTION 1 SUMMARY OF TERMS AND DEFINITIONS

Each reference in the body of this Agreement to specific terms or phrases set forth
in this SECTION 1 shall have the specific meanings and/or contain the respective express
information set forth below. To the extent there is a conflict between the information in
this SECTION 1 and any more specific provision of this Agreement, such more specific

provision shall control.

“Alcoholic Beverage” includes alcohol, spirits, liquor, wine, beer, and every liquid or

solid containing alcohol, spirits, wine, or beer, and which contains one-half of one percent
(0.5%) or more of alcohol by volume and which is fit for beverage purposes either alone

or when diluted, mixed, or combined with other substances.

“Commencement Date” (SECTION 2.1 - Term) means the date July 1, 2018.

“Concession Area” (SECTION 3 - Authorized Activities) means those areas
designated as Retail Merchandising Unit (‘RMU”) locations on EXHIBIT B.

“Concession Fee” (SECTION 6.1 - Concession Fee) means the Minimum Annual

Guarantee (“MAG”) or the Percentage Fee, whichever is greater.

“Concession Improvements” (SECTION 22 - Alterations and Improvements) means

those fixtures and other permanent improvements, if any, as set forth in Concessionaire’s
final construction plans approved by the City based on Concessionaire’s Proposal
(EXHIBIT P), as well as areas that have been subsequently added or modified as
described in EXHIBIT B, which Concessionaire is permitted to construct in, on or about
the Concession Area, subject to the requirements of this Agreement, and such other

fixtures and other improvements authorized by Director in writing.

2
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“Concession Location” means an individual retail merchandising unit of the concession
program providing retail and food and beverage products and/or services to the general

~public, pursuant to the terms of this Agreement.

“Concession Operations” (SECTION 3 - Authorized Activities) means the non-

exclusive privilege to finance, design, fabricate, install, construct/develop, maintain and
manage and/or operate retail merchandising units as described in SECTION 3, at the
locations designated on the attached EXHIBIT B.

“Concessionaire’s Address” (SECTION 30 - Notices) means the following information

for notice to Concessionaire;

Name: Ross Provenzano
Title: , CEO
Mail Address: 6256 Mercer St.,

San Diego, CA 92122

Telephone: 858-488-2734

Email address: (email notices cannot be | ross@proresourceinc.com
used in lieu of Notice required under :

SECTION 30 of this Agreement.)

“Concessionaire's Allowable Improvement Costs” are defined in SECTION 22.7 of

this Agreement.

“Concessionaire's Furnishings, Trade Fixtures and Equipment” (SECTION 22 -

Alterations and Improvements) means all proprietary items of Concessionaire
displaying distinctive features associated with Concessionaire’s operations and all
personal property (exclusive of “Concession Improvements”) set forth in Concessionaire’s
Proposal (EXHIBIT P), which Concessionaire is permitted to install ,Vor locate within the
Concession Area, subject to the requirements of this Agreement, and such other personal

property or equipment authorized by Director in writing.

3
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“Concessionaire's Plans” (SECTION 22 - Alterations and Improvements) means

those working drawings, plans, and specifications for the construction and/or fabrication

of Concession Improvements.

“Concessionaire's Property” (SECTION 22 - Alterations and Improvements) means

all Concession Improvements and. Concessionaire's Furnishings, Trade Fixtures, and

Equipment.

“Concessionaire’s Proposal” means the proposal submitted by Concessionaire in
response to City’'s REQUEST FOR PROPOSALS FOR RETAIL MERCHANDISING UNIT
CONCESSION PROGRAM AT THE NORMAN Y. MINETA SAN JOSE INTERNATIONAL
AIRPORT (SJC161728), and attached as EXHIBIT P to this Agreement. The

Concessionaire’s Proposal was submitted under the company name of Provenzano

Resources Inc., and Concessionaire subsequently formed PRI-SAN JOSE, LLC, to

operate as a separate Iegal entity for the purposes of this Agreement.

“Day” means any calendar day. For purposes of this Agreement, the number of days in
which any act is to be performed shall be computed by excluding the first day and

including the last.

“Director” means the person designated Director of Aviation by City, or such other
person, division, department, bureau or agency, as may be designated by the City Council
or the City Manager from time to time to exercise functions equivalent or similar to those
now exercised by the Director of Aviation; the term also includes any person expressly
designated by the Director of Aviation to exercise rights/and or obligations empowered in

the “Director” under this Agreement.

“Effective Date” means the date this Agreement is executed by the City.

“Environmental Laws” (SECTION 4 - Restrictions on Operations; SECTION 28 -

Hazardous Materials - Prohibitions and Restrictions) shall mean and include all

4
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federal, state, and local laws, statutes, ordinances, regulations, resolutions, decrees,
and/or rules now or hereinafter in effect, as may be amended from time to timé, and all
implementing regulations, directives, orders, guidelines, and federal or state court
decisions, interpreting, relating to, regulating or imposing liability (including, but not limited
to, response, removal, remediation and damage costs) or standards of conduct or
performance relating to industrial hygiene, occupational health, and/or safety conditions,
environmental conditions, or exposure to, contamination by, or clean-up of, any and ‘all
Hazardous Materials, including without limitation, all federal or state superlien or

environmental clean-up statutes.

“Expiration Date” (SECTION 2.1): shall mean June 30, 2023, subjecf to earlier

termination as provided in this Agreement.

“FAA” (SECTION 19 - Grant Agreement Covenants; SECTION 20 - Modifications for
Granting FAA Funds) means the Federal Aviation Administration, created by the United
States Government under the Federal Aviation Act of 1958, as amended, or such other

successor agency or agencies of the United States Government.

“Federal Inspection Building” or “FIS” means that certain airline terminal building and

related parking facilities at 2065 Airport Boulevard, San José, California 95110.

“Gross Revenues” (SECTION 6.1- Concession Fee) includes, but is not limited to, all

moneys and other consideration generated or received by Concessionaire (including all
Gross Revenues generated or received by Concessionaires’ subcontractors, subtenants,
agents, employees, representatives, Subconcessionaires or other customers,
subtenant(s), joint venturer(s), and/or equity partner(s), (if any)) for the conduct of its
business pursuant to this Agreement or for any other use of the Concession Area or the
Airport by any person or entity, unless specifically excluded below. Such moneys or other
consideration shall include, without limitation: '

(i) all transactions entered into or finalized at the Airport, whether or not the

Concession Area was used at any point in the transaction; and

5
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(i) transactions made at an off-Airport location, if the Concession Area was used

for any aspect of such transaction.

Such moneys or other consideration are considered Gross Revenues even though
payment and/or delivery of the food or merchandise/products or other items occur or the
service is performed off-Airport. Gross Revenues shall include all such transactions,
whether for cash or for credit, regardless of whether a final collection is made in credit
transaction, and shall also include orders taken at the Concession Area by mail,
telephone, facsimile transmission, electronic mail, or other methods of communication,
regardless of whether actual delivery of the food or merchandise/products or other items
is made or the service is performed at the Airport. Gross Revenues equal the total money
or other consideration arising from the final transaction and are not limited to the value
directly attributable to on-Airport operations. All money or other consideration shall be
deemed received at the time of the transaction, whether for cash or credit. Rebates given
after the close of the transaction shall not be subtracted from Gross Revenues. For the
purposes of this definition of Gross Revenues, “Concessionaire” shall include
Subconcessionaires and:
(i) Any entity or person that, directly or indirectly, controls, is controlled by or is
under common control with Concessionaire; and
(i) Any successor to Concessionaire’s rights and obligations hereunder, whether
through merger or consolidation or sale or purchase of stock; and
(iii) Any assignee or transferee of all or any portion of Concessionaire’s rights and

obligations under this Agreement.

For illustration purposes, Gross Revenues specifically shall include, without limitation:

Amounts generated by the sale, rental, storage, delivery, shipping, preparation of or
provision of merchandise, goods, products, services, food, beverages, dishware,
glassware, utensils, and/or linens and/or all other personal property of any kind or

provision of any service:

6
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(i) For any Airport passenger, customer, or user, whether or not the
sale, storage, delivery, shipping, preparation of or provision of such

items or services occurs on-Airport;

(i) If any aspect of the sale, storage, delivery, shipping, preparation of
or provision of such items or provision of such service occurs on-
Airport;

(iii) If by vending machine or other mechanical device, where the vending
machine or mechanical device is located on-Airport or, without
regard to the location of the vending machine or other mechanical
device, if any aspect of the sale, storage, delivery, shipping,
preparation of or provision of such items or provision of such occurs

on-Airport;

(iv) Amounts generated from pick-up and/or delivery of any item at the
Airport, done directly by Concessionaire or its agents or indirectly
through any third person or entity and from any services performed
in relation to such pick-up or delivery, whether or not such items are

prepared or made partially or entirely off-Airport;

(v) Amounts generated from any pick-up of any item at the Airport by
any person or entity or delivery of any item from the Airport to any
person or entity for the purpose of (directly or indirectly) delivering
such item to any off-Airport location and from any services performed
in relation to such pick-up or delivery, whether or not such items are
prepared or made entirely on-Airport or are made or prepared

partially on-Airport and receive further preparation elsewhere;

(vi) Amounts generated from other contracted services with other Airport

tenants and users, or other third parties;
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(vii) Other amounts and rentals arising from the Concession Area or
Concessionaire’s rights under this Agreement, including, but not
limited to, amounté generated by allowing use of space, fixtures,
improvements or equipment on the Concession Area by any person:

or entity other than a Subconcessionaire;

(viii) With respect to any loss of Gross Revenues, the full amount of any
and all insurance proceeds that are paid on any gross earnings or
gross revenues business interruption insurance policy to

Concessionaire or any Subconcessionaire; or

(ix) Amounts received by Concessionaire from Subconcessionaires as a
markup, administration fee or any other premium on
Subconcessionaire’s portion of rent payable by Concessionaire to

City for Concession Areas occupied by Subconcessionaire.
Such moneys or other consideration expressly shall not include:

(i) The amount of any federal, state, or local sales tax separately stated

and collected from customers;
(i) The sale of uniforms or clothing, at Concessionaire’s cost, when such
uniforms or clothing are required to be worn by Concessionaire’s

employees;

(iii) Amounts received by Concessionaire to provide meals to

Concessionaire’s employees;

(iv) Amounts which Concessionaire is entitled due to the sale or trade-in

of any furniture, fixtures or equipment used on the Concession Area;
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(v) Amounts allocated to the value of furniture, fixtures or equipment

transferred to or from the Concession Area;

(vi) Any and all gratuities given by any customer to any employee of
Concessionaire or any Subconcessionaire for any services rendered

at or from the Concession Area;

(vii) Any and all receipts of Concessionaire or any Subconcessionaire
that arise solely from its or their operations under any other

agreement with City at the Airport;

(viii) Amounts and credits received for Product returned to shippers,

wholesalers or manufacturers;

(ix) Discounts on the retail price of Product not exceeding twenty percent
(20%) of the approved retail price given by Concessionaire to
Concessionaire’s employees, travel industry personnel, volume
purchasers and other special categories of customers, which have

been previously approved, in writing, by the Director;

(x) Amounts received by Concessionaire from Subconcessionaires for:
(i) Subconcessionaire’s portion of rent payable by Concessionaire to
City for Concession Areas occupied by Subconcessionaire; or (i)

participation in the Joint Marketing Fund (if any).

“Hazardous Materials” (SECTION 4 - Restrictions on Activities; SECTION 28 -

Hazardous Materials- Prohibitions and Restrictions) shall mean any and all: (a)

substances, products, by-products, waste or other materials of any nature or kind
whatsoever which is or becomes listed, regulated or addressed under any Environmental

Laws; and (b) any materials, substances, products, by-products, waste or other materials
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of any nature or kind whatsoever whose presence in and of itself or in combination with
other materials, substances, products, by-products or waste may give rise to liability
under any Environmental Law or any statutory or common law theory based on
negligence, trespass, intentional tort; nuisance, strict or absolute liability or under any
reported decisions of any state or federal court; and (c) any substance, product, by-
product, waste or any other material which may be hazardous or harmful to the air, water,
soil, environment or affect industrial hygiene, occupational health, safety and/or general
welfare conditions, including without limitation, petroleum and/or asbestos materials,

products, by-products or waste.

“Hours of Operation” are set out in SECTION 4.20.1 of this Agreement.

“Laws” means all present and future applicable judicial decisions, statutes, laws,
ordinances, regulations, building codes, Airport rules and regulations adopted from time
to time, regulations, orders and requirements and policies of all governmental authorities,
including without limitation, city, state, municipal, county, federal agencies or the federal
government, the FAA or the TSA, and their departments, boards, bureaus, commissions
and officials and such other authority as may have jurisdiction including, without limitation,

any regulation or order of a quasi-official entity or body.

“Like New” means the condition of the Concessionaire’s Property to appear in perfect

condition, intact and pristine with no signs of wear on the Concession Property.

“MAG Commencement Date” means the date July 01, 2018.

“Minimum_Annual Guarantee (MAG)” (SECTION 6- Fees and Deposits) means the

dollar amount that the Concessionaire will guarantee to the City as a minimum

Concession Fee each year during the Term of the Agreement.

“Municipal Code” means the San José Municipal Code, as amended from time to time.
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“Percentage Fee” is defined in Section 6 of this Agreement.

“Person” means an individual, a corporation, a partnership, a joint venture or any

other form of business association.

“Product” (SECTION 4.11.2 - Product Quality; SECTION 4.13 - Director’s Approval
of Product and Services) means any and all services, products, goods, food or
beverages, required or permitted under this Agreement to be made available for sale or
sold by Concessionaire or any Subconcessionaire in the regular course of

Concessionaire’s or Subconcessionaire’ s business at or from the Concession Area.

“Reconcept” shall mean a new concept(s) and/or refresh of the merchandise sold at an
RMU location with interesting and varied products which should frequently change to
reflect local, new and exciting merchandise, as well as seasonal and branded items in
each RMU location. The definition of Reconcept shall include merchandise currently
being sold at another RMU location, but is new to a specific RMU location, or the closing
of one Concessionaire or Subconcessionare RMU and the opening of a new
Concessionaire or Subconcessionaire RMU in the same location, subject to approval by

the Director.
“RMU’s” means retail merchandising units.
“Security Deposit” means the initial amount of THIRTEEN THOUSAND FIVE

HUNDRED DOLLARS ($13,500.00) which may be adjusted from time to time in
accordance with SECTION 6.3.

“Subconcessionaire” means any person who operates a business in the Concession
Area under an agreement with Concessionaire, including, but not limited to, any franchise,
joint venture, management, sublease, license or sublicense agreements or

subconcessionaire agreement, for which the Director has given prior written approval.

11

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




RD:KF:CAG
10/20/2017

“Summary” means SECTION 1 of this Agreement.

“Tax” shall mean and include any assessment, license, charge, fee, imposition, or levy

imposed by any governmental body.
“Term” is defined in SECTION 2.1 of this Agreement.

“Terminal A” means that certain airline terminal building and related parking facilities at
2077 Airport Boulevard, San José, California, 95110.

“Terminal B” means that certain airline terminal building and related parking facilities at

1701 Airport Boulevard, San José, California, 95110, including the North Concourse.

“TSA” means the Transportétion Security Administration, part of the Department of
Homeland Security, created by the United States Government under the Aviation and
Transportation Security Act (“ATSA”) of 2001, as amended, or such other successor

agency or agencies of the United States Government.

“Unavoidable Delay” (SECTION 29.6 - Force Majeure) means any strike, boycott, labor

dispute, riot or embargb (any of which is directly related to Concession Operations as
referenced in SECTION 3.1), shortage of building materials or other acceptable substitute
not reasonably contemplated by the party responsible for procuring the same, Acts of
God (such as earthquake, to the extent not insured against), act of a public enemy, act of
a superior governmental authority, major weather disturbance, rebellion, sabotage and
any other circumstance of a magnitude a reasonable person would believe is beyond the

reasonable control of either party to this Agreement.
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SECTION 2 TERM OF AGREEMENT

21 Term ;
This Agreement shall be binding on both parties from the Effective Date set

forth in the Summary and shall continue through the Expiration Date, unless and until

sooner terminated in accordance with the terms of this Agreement.

2.1.1 Commencement of Operations.
2.1.1.1 Following the Effective Date, Concessionaire, if it has not

already done so, shall prepare architectural plans and specifications for the Concession

Improvements, as provided in SECTION 22 of this Agreement. Provided Concessionaire
has received a Notice to Proceed (NTP) in accordance with SECTION 22 herein,

Concessionaire shall be prepared to commence installation.

2.2 Holdover

It is not the intent of this Agreement to create any rights of Concessionaire

beyond the Expiration Date or earlier termination of this Agreement. Any holding over

after the Expiration Date or earlier termination of this Agreement shall be subject to and

conditioned on the approval of the City Council and on terms and conditions approved by
the City Council.

SECTION 3 AUTHORIZED ACTIVITIES

3.1 Concession Operations -
The Concessionaire shall have the non-exclusive right, privilege, and

obligation to finance, design, develop, construct, install, maintain and operate RMU’s

Concession Operations for the purpose of establishing a high quality concession

operation as approved by the City. This Agreement is non-exclusive in character and in

no way prevents the City from entering into an Agreement with any other parties for the

sale or offering of competitive services, products or items by other concessionaires and/or

concessionaires or others in other premises at the Airport during the Term of this

Agreement.  Concessionaire shall use the Concession Area for the Concession

Operations and for no other purpose.
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3.2 General Approvals

3.21 Concessibnaire shall provide primarily qualfity specialty retail
concepts at the Airport to service Airport users that are complementary to the existing
retail concessions in common areas of the Airport. Concessionaire shall create a mix of
RMU’s that consist of interesting and varied products that frequently change to reflect
local, new and excitihg merchandise, as well as seasonal and branded items.
Concessionaire shall not permit the sale in the RMU’s of any news and gift type items
(e.g., candy, snacks, newspapers, trinkets) that are of similar quality or brand as those
currently provided by other Concessionaires in the Airport, unless otherwise approved by
the Director.

3.2.2 In consideration of Concessionaire's payment of the Concession Fee
and all other fees and charges and the performance of all provisions of this Agreement
and any amendment thereto, City grants to Concessionaire, and Concessionaire accepts
from City, the right to install, operate and maintain the Concession Improvements and the
Concessionaire’s Furnishings, Trade Fixtures and Equipment and to conduct the
Concession Operations in the Concession Area, as further described in Concessionaire’s
Proposal in EXHIBIT P.

‘ 3.2.3 Furthermore,‘ the Concessionaire shall have the right, privilege and
obligation to finance, design, develop, construct, install, maintain and operate and to
cause Subconcessionaires to operate and maintain the Concession Locations depicted
in EXHIBIT B (“Locations”).

3.2.4 The Concession Operations shall be limited to the sale of retail
products and goods at the Airport, in accordance with Concessionaire’s Proposal,
(EXHIBIT P). Subiject to Director’s prior approval, Concessionaire may offer limited food
and beverage products in its Concession Areas in a manner that is consistent with its
retail Con;:ession Operations. Concessionaire shall obtain Director’s prior approval, as
provided in SECTION 4.13 of this Agreement, before offering for sale to the general public
at the Airport any Product or merchandise other than retail products and goods or food
and beverages products that have not been previously approved by the Director.

3.2.5 Intenﬁonally Omitted
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3.2.6 Concessionaire shall develop, design, fund and construct, lease,
operate, and manage RMU’s at the Airport of the type and amount as detailed in EXHIBIT
B and EXHIBIT C, consisting of a RMU concession program encompassing a total not to
exceed 630 square feet with each individual RMU Concession Location encompassing a

total not to exceed 70 square feet.

3.3 Ingress and Egress

Concessionaire and its Subconcessionaires, and their respective officers,
employees, customers, patrons, invitees, contractors, subcontractors, suppliers of
materials and furnishers of services shall have the right of ingress to and egress from the
Concession Area, as reasonably required to carry on permitted activities as described
herein, subject to City, governmental and regulatory (e.g., security) approval, and subject
to conditions and restrictions pursuant to this Agreement. The manner and means of
receipt of shipments of inventory and supplies shall also be subject to the approvals,

conditions and restrictions described herein.

SECTION 4 RESTRICTIONS ON ACTIVITIES

The commercial activities authorized in SECTION 3 shall be subject to the following
conditions and restrictions:
41 Use
Concessionaire shall not be permitted any use of the Concession Area, the
Terminals or the Airport except for the Concession Operations as provided in this
Agreement. Notwithstanding Concessionaire’s privilege and concession rights in the
initially approved site, the City reserves the right to award agreements for additional

concession operations similar to Concessionaire’s to any other person for other areas of

the Airport, including, without limitation, any expanded or new terminal areas. Further,
the Airport shall not be restricted in any manner from granting exclusive or nonexclusive
uses of Airport facilities to others, with the exception of the Concession Area.
4.2 Compliance ‘with Laws
This Agreement is made subject and subordinate to all existing and future

agreements between the City and the United States of America, and Concessionaire shall
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act in compliance therewith. Concessionaire shall comply with and conform to all Laws
applicable to or affecting, directly or indirectly, the Concessionaire, the Concession Area,
or Concessionaire's operations and activities under this Agreement.  Further,
Concessionaire shall not do or permit anything to be done in, on or about the Concession
Area, the Terminals or the Airport, nor bring or keep, or permit to be brought or kept
therein, anything which is prohibited by a standard form of fire insurance policy or in any
way increase or affect the then existing rate of fire or other insurance required to be
carried upon the Concession Area, the Airport or the Terminals or any part thereof, or any
of their contents, or which will cause a cancellation of any insurance policy covering the
Concession Area, the Airport or the Terminals or any part thereof or any of their contents.
4.3 Limitation on Operations - ‘
Concessionaire shall not conduct or permit operations in the Concession

Area that in the reasonable judgment of the City would:

a. Interfere or might interfere with the reasonable use by others of

common facilities at the Airport;

b. Hinders or might hinder police, firefighters or other emergency

personnel in the discharge of their duties; or

C. Would or would be likely to constitute a hazardous condition at the
Airport.

4.4 Limitation on Uses
Concessionaire shall not engage either directly or indirectly in any form of
business on the Airport or the Concession Area except as expressly authorized pursuant

to this Agreement. Concessionaire understands and agrees that the following products

or services are not permitted to be sold under this Agreement in or from the

Concessionaire Area:

a. Insurance of any kind;
b. Commercial advertising services, signage, and displays;
C. Lockers for immediate storage of baggage;
d. Ground transportation and parking services;
16
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e. Hotel accommodations;

f. Foreign currency exchange (although foreign currencies may be
accepted for payment for items purchased in the Concessionaire’s/Subconcessionaire’ s

Location, at Concessionaire/Subconcessionaire’ s option);
g. Automatic Teller Machines;
h. In-flight catering;
i. Baggage carts;
J. Airline tickets;
K. Vending Machines of any kind,
l. Lottery tickets;

m. Travel agency activities;

n. Sale of bottled Alcoholic Beverages for consumption at the Airport;

0. Sale of newspapers, books, magazines, soda, water, juice, or
trinkets;

p. Check-cashing services;

g. Prepaid telephone cards from vending machines (although such

telephone cards may be sold within Concessionaire’s/Subconcessionaire’ s Location with

Director’s prior written approval);
r. Money orders; or

sv. Other items that may conflict with the current products sold by

Concessionaires at the Airport as determined by the Director.

4.5 Environmentally Preferable Procurement Policy
Concessionaire shall perform its obligations under this Agreement in
conformance with City Council Policy 4-6, entitled “Environmentally Preferable
Procurement Policy.” Concessionaire shall procure environmentally preferable products

and services that meet environmental product standards established by governmental or
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other widely recognized authorities. Examples}include the Green Seal 37 standard for

janitorial products (www.greenseal.org), EPEAT for IT equipment, and GreenGuard for

furniture.
4.5.1 Recycling Requirements
Concessionaire shall integrate environmental factors into
Concessionaire’s buying decisions, when practicable. At a minimum:
a. Concessionaire shall replace disposable with re-usable,

recyclable or compostable goods, i.e., cutlery, plates, cups etc.

b. Concessionaire shall appoint a liaison to participate in in-

house coordination meetings for solid waste and recycling programs.

C. Concessionaire shall comply with all current and future City
recycling programs and standards. The recycling program will include: recycling bins for
paper (mixed or separate, depending on the existing stream); recycling bins for all
 beverage containers (glass, plastic, aluminum cans) that are being used by
Concessionaire; and other materials that can be handled locally in the existing system,
such as cardboard. Bins will be provided by City if not already provided by the
Concessionaire. Concessionaire agrees to let City place containers and related signage

in administrative, meeting, and public spaces.

d. Concessionaire shall instruct staff to use appropriate recycling

containers.

e. Concessionaire shall use City solid waste and recyclables

storage bins appropriately to avoid contamination.

f. Concessionaire shall provide sufficient solid waste and

recyclables storage space in Concession Areas.

g. Concessionaire shall establish detailed environmental
policies and a strategy to implement them.  Concessionaire shall consistently

communicate the policies in various ways to engage all employees, vendors and patrons.
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h. Concessionaire will encourage the use of low-impact
transportation (i.e., walking, biking, mass transit) which reduces energy consumption and

emissions.

I. When printing is required, Concessionaire will use double-
sided copies and at minimum 30% post-consumer recycled content paper with soy-based
ink. '

j- Concessionaire will shift written communications to e-mail

whenever possible.

K. Concessionaire will focus on cost-saving, energy-efficient
efforts. These may include:

i. purchasing ENERGY STAR® products when replacing
equipment.

ii. using laptops when possible (on average they use 10%
less energy than desktop computers).

iii. using LCD rather than CRT monitors.

iv. Encouraging employees to turn off equipment and
lighting, and turn down thermostats when leaving for
extended periods of time.

v. using inkjet printers rather than laser printers as they
use less energy.

vi. considering equipment that can print on both sides of

paper.

vii. considering multi-purpose office equipment (i.e., all-in-
one fax, printer, scanner, copier). These generally
réquire less en'ergy and space than their individual

counterparts.
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4.6 Disposal, Use and Storage of Hazardous Materials

Disposal of Hazardous Materials on the Airport is strictly prohibited. Storage
and use of Hazardous Materials on the Airport is prohibited, except:

4.6.1 Concessionaire may store and use Hazardous Materials in the
Concession Area in a safe and prudent manner and in accordance with the requirements
of ail applicable Environmental Laws those kinds and quantities of Hazardous Materials
that are normally used in conducting the activities permitted under this Agreement.
Concessionaire shall provide Director with a copy of any application for a permit for use
or storage of Hazardous Materials in the Concession Area from any regulatory agency
responsible for enforcement of Environmental Laws, and shall also provide a copy of any
permit received from such agency; and |

4.6.2 Concessionaire may use Hazardous Materials on the Airport other
than the Concession Area, only in a safe and prudent manner and in accordance with the
requirements of all applicable Environmental Laws those kinds and quantities of
Hazardous Materials which are commonly used in conducting the activities permitted
under this Agreement, and for which no permit is required to be obtainéd from any
regulatory agency under any Environmental Law.

4.7  Relocation, Expansion or Contraction of Operations
4.7.1 Modification of Concession Area
4.7.1.1 In the event that implementation of the City's requirements

for the Airport, changes in airlines or flight schedules, or other changes in business
conditions necessitate the relocation, expansion or contraction of the Concession Area,
or any part thereof, Concessionaire shall, at its sole expense relocate all or part of its
operations or the Concession Area, or any part thereof, or contract or expand the size of

the Concession Area in an expeditious manner only as may be permitted, directed or

required by the Director.

4.7.1.2 In the event that City requires Concessionaire to relocate all
or part of the Concession Operations, City shall reimburse Concessionaire for
Concessionaire’s reasonable relocation costs as calculated in accordance with this
Section (the “Relocation Reimbursement”). The following shall be considered guidelines

for calculating the Relocation Reimbursement:
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4.7.1.3 For each Concession Area, Concessionaire’s Allowable
Improvement Costs for the Concession Improvements in that Concession Area shall be
depreciated by Concessionaire on a straight line basis over the Term of the Agreement,
with no residual value, starting from the date that Concessionaire commences
Concession Operations in that concession Area. If Concessionaire is relocated solely at
City’s request and not due in whole or in part to any act or omission of Concessionaire,
City agrees to pay Concessionaire for the unamortized portion of Concessionaire’s
Allowable Improvement Costs (calculated as of the time that Concessionaire is required
to vacate the Concession Area).

4.7.1.4 City shall reimburse Concessionaire for the unamortized net
book value of the Concession Improvements, provided that: (a) the Concessionaire has
obtained all necessary written approvals for its construction, (b) the Concessionaire has
reported each improvement and its costs, (c) architectural and design fees do not exceed
ten percent (10%) of the costs of the improvement, and (d) all said costs are properly
supported and made available for audit. All said costs must be direct costs paid by
Concessionaire to independent contractors and suppliers for work actually performed on
said Concession Area, materials furnished or professional services rendered. Costs
associated with Concessionaire’s employees shall not be included in the calculation of
these costs. To become reimbursable, the Concessionaire shall, at its expense provide
City with ‘as-built’ drawings and paid invoices, showing material and labor costs involved
in the construction of the approved structural improvement within ninety (90) days of the
date that the improvement was placed in service. 7

4.7.1.5 Notwithstanding the preceding section, City shall not be
required to reimburse Concessionaire for Concessionaire’s unamortized costs related to
Concessionaire’s Improvements to the Interim Concession Locations as defined in
SECTION 22.1.

4.7.1.6 If the Director determines that the removal of -
~ Concessionaire’s Property from the existing Concession Area and its installation at
Concessionaire’s new Concession Area is possible and not unreasonably burdensome
to Concessionaire, Concessionaire shall be entitled to reimbursement only for its costs to

relocate such Property.
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4.7.1.7 Concessionaire agrees to bear, at its sole cost and expense,
the costs of relocation of any portion of the Concession Area that is not requested by
Director or that is necessitated by Concessionaire’s operations, and that is approved in
writing by the Director. ‘

4.7.2 New Airport Terminal Development

The City may identify space for future concession development in
locations not part of this Agreement. The City may request a proposal from
Concessionaire to develop and lease these spaces, subject to the City’s approval of the
proposed use and negotiation and execution of a written amendment to this Agreement.
Concessionaire shall have no exclusive right to lease future concession space. In
accordance with SECTION 4.7.1 above, the City will also retain the right to reclaim,
contract, expand or relocate the Concession Area during the Term of this Agreement as
needed for Airport development, security issues or other City needs.

4.7.3 Director’s Authority

4.7.3.1 Amendments to this Agreement that change or modify the
description of the Concession Area set forth in EXHIBIT B to specify in writing increases,
decreases, reconcepting, or relocation of space and which include only such Concession
Fees as are specified or authorized in accordance with SECTION 6, may be executed on
behalf of the City by the Director.

4.7.3.2 The relocation, expansion or contraction of the Concession
Area conducted pursuant to this Section, or the relocation of any airlines or any airlines’
“gate or any other concession, shall not affect Concessionaire’s obligation to pay the
Concession Fee.

4.8 Intehtionally Omitted
4.9 Covenant of Continuous Operation

As a material inducement to City to enter into this Agreement,
Concessionaire covenants to continuously operate or cause the continuous operation of
its Concession Operations during the Term. The failure of Concessionaire to continuously
operate and market, or cause the operation and marketihg of its Concession Operations,
or any part thereof, for any period of time, except as may otherwise be permitted under

this Agreement, shall constitute an Event of Default. City does not make, and has not
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made, any representation, warranty, assurance or guaranty that the uses to Whibh
Concessionaire will put its Concession Operation will generate any minimum, maximum
or optimum volume of business, or that any minimum, maximum or optimum volume of
business will occur. The failure to comply with this covenant of continuous operation shall
not be excused or waived by reason of Concessionaire's failure to realize or achieve

targeted revenue forecasts or goals for any period of time during the Term.

410 Standards of Operations

4.10.1 During the Term of this Agreemént, Concessionaire covenants to

maintain, operate and keep or cause the maintenance and operation of the Concession
Operations and the Concession Area in accordance with the provisions of this Agreement
in a first-class manner and in a safe, clean and sanitary, Like New condition at all times
to the satisfaction of the Director. Concessionaire cbvenants to sell or cause the sale of
Products of the highest quality as required by all applicable laws and to insure that every
item, product or service offered to the public is available at all times of the day that such
| items, products or services are posted as available. Concessionaire covenants not to
misrepresent the quality or quantity of any item, product or service offered thrbugh its
Conceésion Operations, and covenants not to allow the use of any false, misleading or

deceptive advertising in the promotion of the Concession Operations.

4.10.2 Concessionaire shall ensure that the Concession Locations are
secured at night with a security cover. Such security covers shall be subject to the

Director’s approval.

411 Concession Management
4111 Operating Procedures

Concessionaire covenants to provide, or cause the provision of, prompt,
courteous, well stocked Products of the highest quality that address the current
concession trends and allow for flexibility in order to quickly adapt to industry, seasonal
and other changes on a nondiscriminatory basis. Concessionaire shall submit for City
approval, at least thirty (30) days prior to the commencement of operations of the first
RMU, written operating procedures for the day-to-day management of its operations as

they pertain to customer service (the “Operating Procedures”). City shall have, at a
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minimum, fifteen (15) days to review and comment on the Operating Procedurés. Within
five (5) days of receipt of the written request of Director, Concessionaire shall meet with
Director to discuss Product selection, the quantity offered, the quality of service rendered;
and such other matters which are directly related to the Concession Operations.

411.2 Product Quality

Any Products sold or kept for sale shall be of high quality and

comparable to first class facilities of similar type in the metropolitan San José area. No
misbranded article shall be sold or kept for sale.

411.3 Intentionally Omitted

411.4°  Trash Receptacles

Concessionaire, whether stationary or moving throughout the
Airport, shall have leak-proof baskets and containers for carrying Product or trash. Such
baskets and containers shall have wheels on them such that when they are moved
through the Airport they do not make noise or leave marks on the Airport flooring. Such
baskets and containers shall be subject to the Director's approval. Concessionaire shall
use reasonable efforts to prevent the littering and scattering of cups, wrappers, napkins
and other items by Concessionaire or Subconcessionaire’ s employees or customers and
shall direct its employees and Subconcessionaire’ s employees to clean spills and
dispose of any such litter from Concessionaire’s or Subconcessionaire’ s operations that
is visible to any such employees, regardless of whether such spills or litter are in the
Concession Area or other public areas of the Airport. Such baskets and containers shall
not be overfilled and trash shall not be visible to the public.
4.11.5 Trash Disposal
| Concessionaire shall maintain its Concession Area in a clean, neat,

businesslike and orderly manner at all times, and provide for timely disposal of trash and

‘debris.
4.11.6 Intentionally Omitted
4.11.7 Delivery of Supplies
4.11.71 Delivery of supplies to the Concession Area shall be
made at such times, by such route/modes, as not to conflict with airport passenger traffic

and patrons. Such routes/modes and times of delivery are subject to the approval of the
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Director. Current hours of checkpoint security coverage are 4:30 a.m. to closing, which
is dependent upon flight schedule. Concessionaire shall, however, schedule deliveries
through the checkpoints at times that are not disruptive to the general public. Checkpoint
hours are subject to change and approval of deliveries and delivery times are subject to
Director approval. »

411.7.2  Alltenants may be required at some point in the future,
as the airport develops, to provide at least 24 hours advance notice to Director regarding
any expected deliveries. Notice must include:

| a. The name of the company or individual ordering the

delivery, including a phone number;

b. The name of the company/individual making the
delivery;

C. Location of delivery;

d. The date and time of delivery, whether a single event

or a regular schedule to be followed;
e. Duration of time needed for delivery;

f. Content of delivery;

g. The delivery vehicle plate number and state; and
h. Description of delivery vehicle
411.7.3 All companies making deliveries are required to comply

with all provisions set forth by Director. Director must be notified at least 24 hours in
advance of all deliveries of physically large items. Airport staff will specify appropriate
conditions and procedures for the delivery, including the time and route.

4.11.8 Intentionally Omitted
4.11.9 Plans

Concessionaire shall prepare all plans as required under this
Agreement. These plans are subject to prior written approval by the City. Concessionaire
is not under a specific obligation to provide any operator with a Concession Location if a
mutually agreeable subconcession agreement cannot be reached.
4.11.10 Subconcession Agreements

4.11.10.1 If Concessionaire subcontracts, Concessionaire shall
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enter into Subconcession agreements for RMU operations as designated based on
approval of the City. Concessionaire shall coordinate its subconcession activities with
the Airport. All Subconcession agreements shall be subject and subordinate to the terms
and conditions of this Agreement.

4.11.10.2 Any and all Subconcession agreements shall be for a term
of no more than one (1) year, unless approved by the Director.

4.11.10.3 Any and all Subconcession agreements shall immediately
terminate upon termination of this Agreement for any reason, without direct recourse of
any kind against the City.

41111 Subconcession Work Force
Subject to the City’s “Airport Living Wage Regulations” and

“Airport Living Wage Determikn'ation,?’ as further described

http://www.flysanjose.com/living-wage, Concessionaire shall cause each

Subconcessionaire to maintain an adequate sales and work force at all times, inciudihg,
without limitation, sales, cashiers, management and supervisory personnel, on-site to fully
meet customer needs at all times. Concessionaire and Subconcessionaires shall use
skill and diligence in the conduct of business and shall cause their respective employees
to be courteous and helpful to the public at all times.

41112 Concession Area Payments and Expenses

Concessionaire shall bill and collect all amounts payable by

Subconcessionaires under Subconcession agreements, and pay all operating expenses
required under this Agreement.

41113 Vacant Concession Locations

| The use, management and operation of any Concession

Locations that become vacant during the Term of this Agreement must remain the same

as defined in Concessionaire’s Concession Plan, unless otherwise approved by the
Director. If such vacant space is designated as a Subconcessionaire Concession
Location, Concessionaire shall, within thirty (30) days after the Concession Location
becomes vacant, market and enter into a Subconcession agreement for the vacant
Concession Location to a new Subconcessionaire, for any cause of vacancy other than

causes as stated in Section 4.11.13.1 below. If such vacant Concession Location is
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designated as a Concessionaire-operated Concession Location, Concessionaire shall
within thirty (30) days after the Concession Location becomes vacant, reconcept the
Concession Location. The vacant Concession Location must be operational and open
to the traveling public within thirty (30) days of becoming vacant. Concessionaire shall be
subject to Liquidated Damages as provided in SECTION 24.3 for non-compliance with
this provision. If the Concession Location remains vacant for longer than thirty (30) days,
such vacant Concession Location will be subject to $100 in liquidated damages per day
per vacant Concession Location, unless the Concession Location remains vacant as a
direct result of of a cause beyond Concessionaire’s control or during the reconcept
transition not to exceed thirty (30) days.
4.11.13.1 Concession Vacation Locations When No Notice is Provided
by the Subconcessionaire
The use, management and operation of any Concession Locations that become
vacant during the Term of this Agreement must remain the same as defined in
Concessionaire’s Concession Plan, unless otherwise approved by the Director. If such
vacant space is designated as a Subconcessionaire Concession Location, and the Sub
concessionaire vacates the location prior to the termination date with less than thirty (30)
days’ notice to the Concessionaire, Concessionaire shall, within sixty (60) days after the
Concession Location becomes vacant, market and enter’ into a Subconcession
agreement for the vacant Concession Location to a new Subconcessionaire. The vacant
Concession Location must be operational and open to the traveling public within sixty (60)
days of becoming vacant. Concessionaire shall be subject to Liquidated Damages as
provided in SECTION 24.3 for non-compliance with this provision. If the Concession
Location remains vacant for longer than sixty (60) days, such vacant Concession Location

will be subject to $100 in liquidated damages per day per vacant Concession Location

4.11.14 Concession Monitoring
Concessionaire shall monitor the sales activity, pricing, customer

service, Hours of Operation, merchandise and sales reporting of all Subconcessionaires.
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4.11.15 Customer Surveys
Concessionaire shall monitor the Airport customer market
through periodic consumer surveys, the content of which shall be approved by the City in
advance.
411.16 Customer Complaints
Concessionaire shall answer, or cause Subconcessionaires to
answer, all written customer complaints within seventy-two (72) hours after receipt of such
complaints and resolve all issues within two (2) weeks. Concessionaire shall provide, or
cause Subconcessionaires to provide, copies of the complaints and answers to Airport
Customer Services by the last day of each calendar month.
41117 Concession Area Sighage
Concessionaire shall be responsible for ensuring that all
Concession Area signage standards are enforced in accordance with SECTION 4.22
below.
412 Specific Services Provided by Concessionaire
Concessionaire covenants to render the following services: (a) provide,
without charge, change-making service at each cashier's location in the RMU Concession
Area; (b) provide knowledgeable directions about locations at the Airport; and (c) provide
such other reasonable assistance as requested by the general public. In addition,
Concessionaire and its Subconcessionaires shall be responsible for ensuring the
conduct, demeanor and appearance (properly attired and identified) of its officers, agents,
employees and representatives as may be established and/or approved from time to time
by Director. In effecting any sale, Concessionaire and all Subconcessionaires shall cause
a receipt to be issued to each and every customer. Concessionaire and its

Subconcessionaires shall assure that its officers, agents, employees and representatives

do not engage in the solicitation or pressure sales tactics for Product offered on or about
the Airport.

413 Director’s Approval of Product and Services
No Product may be sold at the Airport without the prior written approval of the Director.
Director reserves the right at all times to reasonably object to or approve Product

offered for sale, the quality of Product offered for sale, the character of services offered
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to the general public, the methods of service of Product within the Concession Area, the
prices charged, and the appearance and condition of the Concession Area. Upon
receipt of notice, Concessionaire agrees to immediately discontinue the sale of any
Product and remedy any such services found by the Director to be unsatisfactory. The
failure of Concessionaire to promptly cease marketing any disapproved Product or
service shall constitute a Performance Standards Breach pursuant to SECTION 24.3.1
of this Agreement. The initial Products and Product Price List by Concession Location
will be reviewed and approved by the Director no later than thirty (30) days prior to the

opening of each Concession Location.

414 Consideration
Concessionaire shall accept payment from customers in the form of cash

and a minimum of two nationally recognized debit/credit cards, which shall be subject to
Director approval. Concessionaire shall display in a prominent manner the trademarks
or servicemarks of the credit cards accepted at its designated points of sale, menu boards
or menus.

415 Packaging

If Concessionaire sells loose or bulk product, Concessionaire shall make
packaging/wrapping suitable for transport for travel available to its - customers.
Concessionaire shall provide the option to transport purchased items via shipping
services such as UPS, FedEx and USPS.
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4.16 Pricing

4.16.1 Concessionaire shall adhere to the pricing methodology as
presented in Exhibit L, entitled “Pricihg Policy”. Should any of the provisions in Exhibit
L conflict with the pricing methodology as presented in the Concessionaire’s Proposal,
the provisions of Exhibit L shall prevail. Noncompliance with Exhibit L will subject
Concessionaire to Liquidated Damages as stated in SECTION 24.3.1.7.

4.16.2 As a good-neighbor service to airline, Airport and support staff who
work at the Airport, Concessionaire shall offer all of its Products, with the exception of
reading material, tobacco products and phone cards, at a minimum 10% discount to any
person who displays a valid Airport identification or security badge.

4.16.3 Prices shall be posted or displayed prominently at all locations where
Product is sold. Concessionaire covenants and agrees to offer for sale items at prices in
accordance with the Director’s approved Product and/or menu and price list, as such list
may be amended from time to time, with written approval of Director. Concessionaire is
required to submit, prior to the opening of any concession, a complete list of items to be
offered by each Concession Location, including Subconcession Locations, and the prices
suggested to be charged. The Director shall have the right to request adjustments to
these charges based on the pricing objectives outlined in this Agreement. No Concession
Location shall open without a City approved price list. |

4.16.4 Intentionally Omitted

4.16.5 Concessionaire may be permitted to sell Product not included in the
approved price schedule or menu by first obtaining the written approval of the Director.
The maximum price at which such Product may be offered for sale shall also be subject
to the prior written approval of the Director. Concessionaire may be permitted to -
substitute other Product for Product listed in the schedules or lists, provided that the
Director first approves such substitution and the quality, amount and maximum price of
the substitute Product.

4.16.6 Concessionaire agrees to perform price surveys once each year, at
the reasonable request of the Director. The Director may select three (3) local RMU
concessions deemed similar to Concessionaire’s Operations for comparison.

Concessionaire shall survey all of Concessionaire’s Products, excluding promotional
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items and shall provide a written report of the results of its pricing survey to the Director
using the method for maximum price calculation described in EXHIBIT L, on a form
provided by orin a mannef prescribed by the Director. |

4.16.7 Intentionally Omitted

4.17 Sanitary Condition of Concession Area and Equipment

Concessionaire covenants that the Concession Area, inclusive of five (5)
feet surrounding each Concession Location, and every portion thereof shall be in a
hygienic, sanitary and clean condition at all times during the Term of this Agreement.
Upon receipt of notice of any violation of this Section from Director, or any health agency
authorized or empowered to issue such notice, Concessionaire shall remedy or cause the
remedy of the violation within the time préscribed in the notice, or, if none is stated, within
three (3) days, and a failure by Concessionaire to do so shall constitute a Performance
Standards Breach pursuant to SECTION 24.3.1 of this Agreement.

4.18 Pest Control 7

Concessionairer shall be solely responsible for a pest free environment
within the Concession Area by maintaining its own pest control services, in accordance
with the most modern and effective control procedures. All materials used in pest control
shall conform to Federal, State and Local laws and ordinances. All pest control
substances utilized shall be used with précautions to obviate the possibility of accidents
to humans and domestic animals. Pests referenced above include, but are not limited to,
cockroaches, ants, rodents, silverfish, earwigs, spiders, weevils and crickets. Whenever
the Airport deems that pest control services must be provided to a building or area that
includes the Concession Area under this Agreement, Concessionaire shall pay for the
costs of such services provided for the Concession Area under this Agreement.

4.19__Notification of Violations

Concessionaire shall immediately provide the Director with a copy of all
citations received by Concessionaire related to Concessionaire’s Operations at the
Airport. Such citations include, but are not limited to, citations issued by the County
Weights and Measures and the Health Department. Noncompliance with any cure
requirements from the citing authority will subject Concessionaire to Liquidated Damages
in accordance with SECTION 24.3.1.4 of this Agreement.
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4.20 Hours of Operation

4.20.1 The Concessionaire must be open for business at the designated
operating hours, unless otherwise authorized in writing by Director. The minimum Hours
of Operation shall be 365 days a year, with Concession Areas open to the public during
standard operating hours as directed by the Airport, subject to Director approval.
Standard operating hours may require Concession Locations to be open at least one and
a half (1 1/2) hours prior to the first scheduled flight departure of the day, with continuous
operation until the last flight in the terminal has boarded. Concession Operations must
be flexible enough to provide extended hours to accommodate the additional business
and customer service opportunities generated as a direct result of flight delays or airline
schedule changes. Concessionaire shall provide for full and complete service at all times
during the Hours of Operation. Any reduced service shall be requested in writing to the
Director, and must be approved in writing by the Director prior to such reduction. |

4.20.2 Specific requests for exceptions to these operating hours for holidays
and other reasons (e.g., refurbishments, reconcept) must be submitted to the Director at
least sixty (60) days before the proposed change, and the Director shall provide his or
her approval or disapproval of the request, in part or total, within thirty (30) days of receipt
of such request. The Director reserves the right to modify Hours of Operation based on
flight schedule and/or customer demand. Concessionaire and its Subconcessionaires
shall not unilaterally modify operating hours. Due to unusual circumstances (e.g., delayéd
flights, weather), the Director reserves the right to direct the Concessionaire to direct
select Concession Locations to remain open beyond the designated operating hours. The
Concessionaire shall work with its Subconcessionaires to establish reasonable
procedures for adjusting concession opening and closing times based on daily flight

schedules, and incorporating those schedules into shift schedules for

Subconcessionaires’ staff, as well as for receiving and disseminating schedule changes,
weather or maintenance delays or other flight information that will require adjustments in
Subconcessionaires’ operations. Such requirements for operating hours and flexibility
shall be included in all Concessionaire subconcession agreements.

4.20.3 Concessionaire will work with its Subconcessionaires to ensure that

they are aware of what the peak hours are for each location and that they will staff the
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facility appropriately to provide excellent customer service and avoid lengthy service lines.
Concession staffing levels must reflect both the hourly and seasonal fluctuations in
passenger traffic.
4.21 Personnel

Concessionaire shall select, engage, employ, pay, supervise, direct and
discharge all employees or independent contractors reasonably necessary or appropriate
for the proper and safe operation. and maintenance of the Concession Area.
Concessionaire shall comply with all Laws and regulations affectihg such employment. -

4.21.1 Manager

A qualified, competent, and experienced manager representing

Concessionaire shall supervise, manage and maintain the Concession Operations and
act for the Concessionaire in all matters pertaining to its operations at the Airport. At all
times during regular business hours, the manager, who shall be subject at all times to the
direction and control of Concessionaire, shall be assigned to a location of general
availability on the Concession Area, and, during the manager's absence, a qualified
subordinate shall be appointed to act in the Manager's absence. The Director reserves
the right to approve any manager working in the Concession Operations. Should the
Director deem that a manager is not providing high quality customer service or not
performing in accordance with the terms and conditions of this Agreement, the Director
shall notify Concessionaire' in writing and Concessionaire shall replace the existing
manager at the Airport within thirty (30) days of such notice.

4.21.2 Adequate and Competent Staff

4.21.21 Concessionaire shall employ a sufficient humber of

properly trained personnel to manage and operate the Concessionaire Area at its

maximum capacity and efficiency at all times that the Concession Location is open for

business. Sufficient number is a number, which consistently provides customers with no
unreasonable delay or inconvenience, as determined by the City through the
development of standards, in moving through point of sale or selecting products or
service. All personnel shall be clean, neat in appearance and attired in proper uniform,

with name tag clearly visible.
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4.21.2.2 Each of Concessionaire’s RMU concepts at the Airport
shall have a specific uniform that distinguishes the employees from Concessionaire’s
other Concession concepts at the Airport. If no specific uniform is required for a
Concession Location, Concessionaire shall request an exemption frorh the Director. Any
such exemption granted is valid for one year, or until the Concession Location is
reconcepted.

4.21.2.3 Concessionaire shall ensure that all employees of
Concessionaire conform to personal hygiene and food handling requirements established
by the Airport Rules and Regulations and the applicable Laws, whichever is most
stringent. Concessionaire must ensure that all employees can adequately communicate
with customers and are professional and courteous in interactions with customers.

4.21.3 English Language

Concessionaire understands and agrees that its operation at the
Airport necessitates contact with the public, both in the course of normal business
operations and in rendering public services such as making reasonable change, giving
directions, and providing general assistance to the public. Employees in positions that
involve contact with the public must be capable of speaking and understanding the
English language at a level consistent with the effective and efficient performance of the
duties of the position.

4.21.4 City Not Liable for Employment Issues
" This Agreement is not one of agency by Concessionaire for the City,

but one with Concessionaire engaged independently in the business of managing the
Concession Area on its own behalf. All employment arrangements and labor agreements
are, therefore, solely Concessionaire’s rights, obligations and liabilities, and the City shall

have no obligations or liability with respect thereto.

4.22 Signs and Advertising
Except with the prior written approval of the Director, Concessionaire and
Subconcessionaire shall not erect, maintain or display any signs or any advertising at or
on the exterior parts of the Concession Area or in the interior of the Concession Area
outside of Subconcessionaire’s Locations. This prohibition specifically includes the

placement of stanchion signs, floor-standing sandwich boards, or other such moveable
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signage. No handwritten signs shall be permitted. The Director may require the removal
of any signs or advertising in the interior of Tthe Location (whether or not in the interior of
the space occupied by a Subconcessionaire or visible from any other portion of the
Airport), which, in the City’s reasonable judgment, is considered unacceptable or
improper.
4.23 No Smoking Areas
The inside of the entire Airport is designated as a “No Smoking” area.
Concessionaire shall post “NO SMOKING” signs in its Concession Area if requested and
approved in writing by the Director.
4.24 Cash and Record Handling Requirements
Concessionaire shall prepare a description of its cash handling and sales
recording systems and equipment which shall be submitted to the Director for approval.
When approved by the Director, such systems and equipment, including any revisions
approved by the Director, shall be utilized by the Concessionaire in its operations at the
Airport.
4.25 Cash Registers
4.25.1 Concessionaire shall accurately record each sale on a point of sale
register acceptable to the Director. Such register or computer system shall be non-
resettable and sufficient to supply an accurate record of all sales on tape or otherwise as
directed by the Director. '
4.25.2 In order to provide an accurate record of concessions transactions
and to provide a high level of service to the customers, all cash registers or other Point of
Sale (“POS”) terminal used in the Concessions must have, as a minimum, the features

listed below.

a. A reasonable number of segregated category addresses to

allow for the analysis of sales trends and sales by types of

products.
b. The input devices may either be a keyboard, scanner, or both.
C. The patron fee display shall be of sufficient size and legibility

to be readily observed by the patron during the processing of

a transaction.
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d. The register or terminal device shall:

1. Record transactions by sequential control number to

the audit tape or computer files.

2. Be capable of printing a transaction history to tape or

file by hour (time of day), day, month and year.

3. Provide a customer receipt showing the amount due,
“amount tendered, and the change due to the customer
together with the time and date, as well as the
customer service phone number and website address

for Concessionaire and/or the Subconcessionaire.

4.26 Gratuities
While Concessionaire’s and Subconcessionaire’s employees may accept
gratuities, Concessionaire and Subconcessionaire shall not place or affix any gratuity-
type containers, tip signs or “tip jars” in any part of the Concession Area or in the interior

of any Concession Location.

4.27 Nondiscrimination
4.27.1 Concessionaire certifies that, in dealing with Subconcessionaires
under this Agreement, it has not discriminated or given any preference to any firm based
on race, sex, color, age, religion, sexual orientation, actual or perceived gender identity,
disability, ethnicity or national origin. Concessionaire shall fully comply with all Federal
and State of California laws pertaining to nondiscrimination, and Chapter 4.08 of the San
José Municipal Code, aﬁd shall not discriminate or grant preferential treatment on the

basis of age, sex, race, religion, color, creed, disability, ethnicity, sexual orientation, actual

or perceived gender identity or national origin in connection with or related to the
performance of this Agfeement. Concessionaire understands that any such
discrimination or preference is in violation of Chapter 4.08 of the San José Municipal
Code. Concessionaire shall make efforts to include participation from all segments of the
community in connection with or related to the performance of this Agreement.

4.27.2 This agreement is subject to the requirements of the U.S.

Departmeht of Transportation's regulations, 49 CFR Part 23. The Concessionaire or
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contractor agrees that it will not discriminate against any business owner because df the
owner's race, color, national origin, or sex in connection with the award or performance
of any concession agreement, management contract, or subcontract, purchase or lease
agreement, or other agreement covered by 49 CFR Part 23.

4.27.3 The Concessionaire or contractor agrees to include the above
statements in any subsequent concession agréement or contract covered by 49 CFR Part
23, that it enters and cause those businesses to similarly include the statements in further
agreements.

4.28 Airport Customer Service Training Program

In order to promote and maintain the highest standards of custome.r service
and satisfaction at the Airport, the Airport will implement an Airport-wide customer service
training prograrh. This program will require that all Concessionaire and
Subconcessionaire employees attend Airport orientation and customer service training
classes. These classes will occur on an annual or bi-annual basis and be no more than
eight (8) hours per year. Concessionaire and Subconcessionaires will be required to
make their employees available, at their sole cost and expense, for such classes.

4.29 Concession Concept

4.29.1 Each Concession Location’s concept shall be reconcepted annually,
which means no later than one (1) year after each Concession Location opens for
business (“Reconcept Date”). Concessionaire shall provide written requést, subject to
Director Approval, for any requests to extend the Reconcept Date.

4.29.2 On no less than thirty (30) days prior to the Reconcept Date for each
Concession Location, Concessionaire shall submit to the Director for approval, a “RMU
Reconcept Plan.” This RMU Reconcept Plan shall :

a. Provide a list of the proposed reconcept and effective date.

b. Provide a list of proposed merchandise and product;
c. Ensure that passengers are provided with a variety of choices;
d. ldentify the phasing schedule;

e. Provide proposed signage revealing the new concept or other

marketing material that showcases RMU locations and/or
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merchandise at the Airport, to be displayed during the transition
to reconcept or any other time when the Concession Location is

vacant; and
f. Include any other information reasonably requested by the City.

The Director shall review and approve the RMU Reconcept Plan within fifteen (15) days
of receipt of the RMU Reconcept Plan.

4.29.3 Subject to the provisions of Section 22 (Alterations and
Improvements), Concessionaire shall implement the RMU Reconcept Plan between the
hours of 12:00am and 4:00am, unless otherwise approved by the Director.

4.30 Intentionally Omitted
4.31 Annual Business Fair

It is the intention of the City to ensure that all local and small businesses,
vendors and artisans of the San José Bay Area are given the opportunity to be
represented in the Concession Locations. Therefore, annually during the month of the
MAG Commencement Date, Concessionaire shall conduct a workshop/fair for local and
small businesses, vendors and artisans to present their products to Concessionaire.
Concessionaire shall conduct outreach to encourage participation at an “Annual Business
Fair.” Concessionaire shall ensure that its senior merchandising management attends the
Annual Business Féir in order to review and evaluate such products for sale in
Concessionaire’'s RMU Concession Locations. Airport shall review and approve the
Annual Business Fair plan prior to any outreach activity by the Concessionaire.
Concessionaire shall be required to report back to City all action items resulting from the
vendor workshops. City and Concessionaire agree and understand that information on

ACDBE certification shall be provided at the Annual Business Fair.

SECTION 5 AIPORT LIVING WAGE ORDINANCE /JOBS CREATION AND
REPORTING REQUIREMENT

5.1 Concessionaire acknowledges and agrees that the work performed
pursuant to the Agreement is subject to all applicable provisions of the Airport Living
Wage Ordinance set forth in the San José Municipal Code Chapter 25.11 Consistent with

the Airport Living Wage Ordinance, Concessionaire’'s Labor Peace

38

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.



RD:KF:.CAG
10/20/2017

Assurances/Employee Work Environment Representations are attached to this

Agreement and incorporated as EXHIBIT H1.
5.2 Jobs Creation and Reporting Requirement

5.2.1 The City is the recipient of a loan from the United States Department
of Housing and Urban Development (HUD), the proceeds of which the City used to
partially fund the acquisition of certain property located in the vicinity of the Airport (the
“Airport West Property”). This HUD Loan is commonly referred to as a “Section 108
Loan,” because these loans are administered through the HUD Section 108 Loan
Guarantee Program The Section 108 Loan Guarantee Program is a source of financing
allotted by HUD for the economic development activities that include benefit to low and
moderate income persons. Regulations governing the Section 108 program may be
found at 24 CFR §570, Subpart M, "Loan Guarantees." The City has identified the
creation of new low and moderate-income jobs at the Airport as a benéfit that will result
from the acquisition and development of the Airport West Property.

5.2.2 Concessionaire shall make at least fifty-one percent (51%) of its jobs
at the Airport available to low and moderate income persons. Concessionaire shall
provide training for any of its jobs at the Airport available to low and moderate income
persons that require special skills or education. Concessionaire’s listing by job title of the
permanent jobs to be created by Concessionaire at the Airport, indicating which jobs will
be available to low and moderate income persons, which jobs require special skills or
education, and which jobs are part-time, if any, (the “Jobs Listing”). The Jobs Listing is
attached to this Agreement as EXHIBIT N.

5.2.3 Subject to the City’s Employee Retention Requirements under San
José Municipal Code Chapter 25.11, and as further described in the “Airport’s Living

Wage Regulations” (as further described http://www.flysanjose.com/living-wage),

Concessionaire shall undertake the efforts set out in Concessionaire’s Hiring Plan for Low
and Moderate Income Jobs, which is attached to this Agreement as EXHIBIT O, to ensure
that low and moderate income persons receive first consideration for the jobs listed by

Concessionaire in the Jobs Listing.
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5.2.4 Concessionaire shall submit a Jobs Report to the City on a bi-annual
basis due on January 15™ and July 15%, in a form subject to the Director’s approval, listing
by job title the permanent jobs filled, which jobs of those were available to low and
moderate income persons, and a description of how first consideration was given to such
persons for those jobs. Each Jobs Report shall also include a description of the hiring
process used, a listing of low and moderate income persons who were interviewed for a

particular job, and a listing of the low and moderate income persons who were hired.

SECTION 6 FEES & DEPOSITS

6.1 Concession Fee
Commencing upon the Commencement Date, Concessionaire agrees to
pay to City a monthly Concession Fee, as defined herein. The Concession Fee is an
amount equal to the amount set forth in the Summary as the Concession Fee, for each
month during the Term of this Agreement.
6.1.1 Monthly Fee.
6.1.1.1 Concession Fee Calculation.
, a. From the start of operations of any RMU Concession Location
until the MAG Commencement Date, Concessionaire shall pay City on a monthly basis
solely an amount equal to the prorated portion of each active RMU Concession Location’s

share of the first year Percentage Fee of Concessionaire’s Gross Revenues as follows:

First Year 2.25% of Gross Revenues
Second Year 2.25% of Gross Revenues
Third Year 2.25% of Gross Revenues
Fourth Year ‘ 2.25% of Gross Revenues
Fifth Year 2.25% of Gross Revenues
b. From the MAG Commencement Date, Concessionaire shall

pay to the City on a monthly basis the Concession Fee consisting of the greater of: a)
one-twelfth (1/12) of the MAG set out in SECTION 6.1.2 below, or b) the Percentage Fee
set out in subsection a above.

6.1.2 MAG Payment
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Commencing on the MAG Commencement Date, the first year MAG shall
be: FIFTY-FOUR THOUSAND DOLLARS ($54,000)
6.1.2.1 Annual MAG Adjustment
6.1.21.1 The first Annual Adjustment Date for the MAG

shall occur 12 months after the first day of the first full calendar month occurring after the

MAG Commencement Date. Thereafter, this date shall serve as the Annual Adjustment

Date. On each Annual Adjustment Date, the MAG shall be as follows:

FIFTY-FIVE THOUSAND SIX HUNDRED

Year2 | WENTY DOLLARS

$55,620

FIFTY-SEVEN THOUSAND TWO
HUNDRED EIGHTY-NINE DOLLARS

Year4 | cicTv_NINE THOUSAND EIGHT DOLLARS | $99:008

Year 3 $57,289

SIXTY THOUSAND SEVEN HUNDRED

Yeard | oEvENTY-EIGHT DOLLARS

$60,778

6.1.2.2 MAG Adjustment Due to Changes in Concession Area

6.1.2.2.1 The MAG shall be adjusted if the number of

Concessionaire’s RMU’s is increased as a result of City’s acceptance of Concessionaire’s

proposal for additional RMU’s for any new Terminal facilities that become operational

during the Term of this Agreement, in accordance with SECTION 4.7.2. The amount of

the adjusted MAG shall be in accordance with Concessionaire’s proposal for such new
RMU’s. |

6.1.2.2.2 The MAG shall be adjusted if the number of

RMU'’s is decreased as a result of City’s contraction of the Concession Area due to Airport

Terminal Development, in accordance with SECTION 4.7.1. The MAG shall be reduced

by the ratio of the number of RMU’s removed. For example, if one of the nine RMU'’s is
removed, the MAG shall be reduced by a factor of one-ninth.

6.1.2.3 MAG Abatement due to decline in Passenger Activity

6.1.2.3.1 Among other passenger related statistics, the

City calculates the number of enplaned passengers at the Airport. If the number of

enplaned passengers from January 1 through December 31 of any given year, as
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calculated by the Airport, falls below seventy-five percent (75%) of the number of
enplaned passengérs during the corresponding baseline period of January 1, 2016
through December 31, 2016 upon the next Annual MAG Adjustment Date, the MAG shall
be reduéed.as described in this Section. _

6.1.2.3.2 There shall be no reduction in the MAG
pursuant to this provision unless the number of enplaned passengers decreases by more
than twenty-five percent (25%) from the corresponding baseline period during the
applicable year. If the MAG is reduced, the MAG reduction shall continue until the
enplaned passenger levels increase to equal or exceed eighty percent (80%) of the
number of enplaned passengers during the period January 1, 2016 through December
31, 2016.

6.1.2.3.3 The Airport shall calculate the number of
enplaned passenger no later than sixty (60) days after the end of each applicable year
during the Term of this Agreement.

6.1.2.3.4 The amount of the MAG reduction shall be
determined by taking the number of enplaned passengers during the applicable year,
divided by the number of enplaned passengers during January 1 through December 31,
2016. This fraction shall be multiplied by the MAG in effect immediately preceding the
MAG reduction. | _ |

6.1.2.3.5 If the MAG is reduced pursuant to this Section,
the City thereafter will calculate the number of enplaned passengers every year for the
preceding year. On each Annual MAG Adjustment Date, the MAG shall be adjusted
pursuant to the formula above. ‘

| 6.1.2.3.6 Should the number of enplaned passengers

_thereafter increase so that the number of enplaned passengers exceeds eighty percent
(80%) of enplaned passengers during January 1, 2016 through December 31, 2016, then
-effective on the next Annual MAG Adjustment Date, the MAG will no longer be subject to
the reduction described in this Section. The MAG shall then be set pursuant to SECTION
6.1.2.1 above. v

6.1.2.3.7 Concessionaire shall not be entitled to any MAG

reduction or other monetary compensation as a result of terminal evacuations ordered by
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the City or any other governmental authority.
6.1.3 MAG Payment Due Date
Beginning on the MAG Commencement Date, Concessionaire shall
pay the MAG payments in advance, without notice from City, on or before the first day of
each calendar month during the Term of this Agreement. Such payment shall be deemed
delinquent if not received by City on or before the fifteenth (15") day of the month.
Concessionaire's obligation to pay each month’s MAG shall be independent of‘ any
amounts paid in prior months.
6.1.3.1 Percentage Fee and Monthly Concession Report

6.1.3.1.1 No later than twenty (20) days after the end of
each month, or portion thereof occurring after the MAG Commencement Date,
Concessionaire shall deliver to the City as rent a sum of money which represents the
amount by which the Percentage Fee in the preceding month exceeds the MAG and a
Monthly Concession Report, in the form as attached as EXHIBIT |, for the preceding
month’s activity, even if no money is due. If fees are due for any period less than a full
calendar month, Concessionaire shall deliver the amount by which the applicable
Percentage Fee exceeds the prorated MAG for such period.

6.1.3.1.2 If the Percentage Fee applicable to any month
does not exceed the MAG payment for any month, no additional p‘ercentage of Gross
Revenues shall be due and payable for such month. The amount due and payable for
such month shall be the applicable MAG. The Monthly Concession Report remains due
no later than the twentieth (20th) day of each month for the preceding month’s activity
regardless-of whether a percentage fee is due for any such month.

6.1.3.1.3 If the Monthly Concession Report is not

provided on or before the twentieth (20th) day of each month as required herein,

Concessionaire shall pay for administrative expenses incurred by City, a fee of Twenty-
Five Dollars ($25.00) per day for each day that the Monthly Concession Report is late
until such date as the Monthly Concession Report is submitted to the Director. This fee
is established by City Council Resolution and may be adjusted from time to time in

accordance with City Council Resolution.
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6.1.4 Annual Concession Fee Reconciliation (True Up)

An Annual Adjustment shall be made no later than sixty (60) days
after the Annual Adjustment Date with respect to any underpayment or overpayment of
the Concession Fee as a result of calculating the annual Percentage Fee due. If
Concessionaire has overpaid the Concession Fee, City shall apply the overpayment to
any monthly installmént then due and payablé to City.

6.1.5 Joint Marketing Fund Fee

In the event that Concessionaire elects to participate in the Joint
Marketing Fund, Concessionaire shall pay City a concession marketing fee of one half of
one percent (.05%) of Gross Revenues, which will be assessed monthly to be paid to the
City monthly, on the twentieth (20t) of each month, beginning the month following the
Concessionaire’s notice of election to the Airport. Concessionaire shall deliver to the City
the Joint Marketing Fund Fee in accordance with the payment schedule for payment of
the Percentage Fee in SECTION 6.1.3.1 above.

6.1.6 Payment of Rent, Fees or Charges

All rent, fees or charges required to be paid in advance on or before
the first (1st) day of each month pursuant to the terms of this Agreement shall be paid on
or before the first (1st) day of each month without any requirement of notice from City,
deduction, credit or offset. Such fees shall be deemed delinquent if not received by City
on or before the fifteenth (15" day of the month. Any fees or charges which are payable
by Concessionaire in arrears for the preceding month's activity are due and payable within
thirty (30) days from the date of City's invoice. Concessionaire hereby acknowledges that
late payment to City of any rent, fee, charge or other sum due hereunder will cause City
to incur costs not contemplated by this Agreement, the exact amount of which will be

extremely difficult to ascertain. If any such rent, fee, charge or other sum due from

Concessionaire is not received by City on or before the due date, then Concessionaire
shall pay to City a late payment fee equal to one and a half percént (1 1/2%) per month
of the amount not paid, calculated for each day, from the due date until the date that
payment is received by City. City reserves the right to require that any late payments be
made only in the form to be specified by the Director, and City further reserves the right

to reject any late payment that is not in a form approved by the Director. The parties
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hereby agree that such late fee represents a fair and reasonable estimate of the cost that
City will incur by reason of Concessionaire's late payment. City's acceptance of such late
fees shall not constitute a waiver of Concessionaire's default with respect to such overdue
amount or stop City from exercising any of the other rights and remedies granted
hereunder either at law or in equity.

6.1.7 Taxes and Assessments

Concessionaire shall pay, or cause the payment of, any and all other

fees and charges, including, without limitation, all taxes, charges and assessments,
interest payments, public agency fees and charges, insurance premiums and bond
payments that are due and payable by Concessionaire under the provisions of this
Agreement or under any laws.

6.1.8 Other Fees and Charges o

In addition to any other fees, general charges or other amounts set
forth elsewhere in this Agreement, Concessionaire shall pay any other general fees and
charges as established by City when due.
6.2 Payment Location

The Concession Fee payable by Concessionaire shall be paid in lawful
money of the United States, free from all credits, claims, demands, off-sets or
counterclaims of any kind against City, to: City of San José — Finance, Payment
Processing — Airport, 200 East Santa Clara Street, 13t Floor Tower, San José, CA
95113-1905, or to such person or at such place as City may designate from time to time
in writing.

6.3  Security Deposit
6.3.1 Concessionaire shall deposit and maintain with City upon execution

of this Agreement a sum equivalent to three (3) months of the current MAG. The Security

Deposit shall be payable to the “City of San José” in the form of: an irrevocable standby
letter of credit in substantially the same form as the sample attached to this Agreement
as EXHIBIT E. On each Adjustment Date, Concessionaire shall adjust tHe Security
Deposit to an amount equal to three (3) months of the then current MAG calculated as of
that Adjustment Date.
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6.3.2 The Security Deposit shall be held by City and may be applied
against any unpaid fees, rates or charges due and owing to City under this Agreement.
If City makes such deduction, Concessionaire shall restore the Security Deposit to the full
amount required by Director within thirty (30) days of a written demand by Director. A
failure to do so shall entitle City to terminate this Agreement on thirty (30) days’ notice.
City shall not be required to keep the Security Deposit separate from its funds, and
Concessionaire shall not be entitled to interest on the Security Deposit. Any amounts
remaining from the Security Deposit (after deductions for delinquent or unpaid fees, costs,
or charges as specified above) at the expiration or earlier termination of this Agreement
shall be returned to Concessionaire, without interest, after a determination by the Director
that all amounts owed to City under this Agreement have either been paid in full.or have

been deducted from the Security Deposit.

SECTION 7 BOOKS AND RECORDS

7.1 Audit of Books and Records A

7.1.1 Concessionaire shall maintain and make available for City’'s
inspection and/or audit at Concessionaire's address specified in the Summary, for a
period of not less than four (4) years, separate and accurate daily, monthly and annual
records of Gross Revenues using a form and method approved by Director, and in
accordance with generally accepted accounting principles (“GAAP”), showing in detail all
business done or transacted. Concessionaire shall furnish City with such other financial
or statistical reports as Director from time to time may reasonably require.

7.1.2 Concessionaire shall also maintain, or cause to be maintained by
Subconcessionaire, separate and accurate records of construction on Fixed
Improvements and Refurbishments in the Concession Area in accordance with GAAP.

7.2Records Available for Inspection

Any records or documents required to be maintained pursuant to this
Agreement shall be made available for inspection or audit at no cost to City at any time
during regular business hours upon written request by the Director, City Attorney, City
Auditor, City Manager, or a designated representative of any of these officers. Copies of

such documents shall be provided for inspection at a location designated by City when it
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is practical to do so. Unless an alternative location is mutually agreed upon, the records
shall be available at Concessionaire’s address indicated for receipt of notices in this
Agreement. '
7.3 Lost or Discarded Records
If City has reason to beliéve that such records or documents may be lost or
discarded due to dissolution, disbandment or termination of Concessionaire’s business,
City may, by written request by any of the above-named officers, require that custody of
records be given to City and that the records and documents be maintained at a location
designated by the Director, Cyity Attorney, City Auditor or City Manager. Access to such
records and documents shall be granted to any party authorized by Concessionaire, its
representatives or its successor-in-interest.
7.4Underpayment by Concessionaire
If any examination, inspection, and/or audit of Concessionaire's books and
records by City discloses an underpayment by Concessionaire, Concessionaire promptly
shall pay City the amount of such underpayment and, if such underpayment is in excess
of one percent (1%) of the fees and charges‘due, the Concessionaire promptly shall
reimburse City for all costs incurred in the conduct of such examination, inspection or
audit, including interest from the time such underpayment was due, at the rate of one and
a half percent (1 1/2%) per month. Concessionaire shall furnish City with such other
financial or statistical reports as Director, from time to time, may reasonably require.
7.5 Statement of Gross Receipts
No later than ninety (90) days after the Annual Adjustment Date (see
SECTION 6.1.2.1.2), Concessionaire shall provide to the City an annual statement for
the Concession Area showing, in reasonable detail, consolidated Gross ReCeipts and

the amount of Concession Fees paid to the City for the preceding year ending June 30

(the “Annual Concession Report”). The Annual Concession Report shall be certified, at
the Concessionaire’s sole expense, by a Certified Public Accountant.

No later than ninety (90) days after the Annual Adjustment Date (see
SECTION 6.1.2.1.2)), Concessionaire shall provide to the City for each
Subconcessionaire a separate annual statement of Gross Receipts arising out of the

operations of each Subconcessionaire for the preceding year ending June 30. Such
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statement shall be certified, at the Concessionaire’s sole expense, by a Certified Public
Accountant.
7.6  Preparation of Concession Reports
7.6.1 Each Monthly Concession Report (see SECTION 6.1.3.1.1) and
Annual Concession Report shall be prepared on a cash accounting basis and certified by
the chief financial officer or other principal accounting officer of Concessionaire as being
true and correct in all material respects. Each Annual Concession Fee Statement shall
also be certified by a Certified Public Accountant affiliated with an accounting firm
selected by Concessionaire and approved by the City, with the City’s approval not to be
unreasonably withheld, conditioned, or delayed.
7.6.2 If the certified Monthly Concession Report or Annual Concession
Report provided under this Section demonstrates a shortfall in comparison with the actual
Concession Fee paid under SECTION 6, Concessionaire shall pay the amount of such
shortfall with the next Concession Fee payment due, plus Interest calculated from the
date full payment should have been received.
7.7 Delinquent Concession Reports
If Concessionaire is delinquent for fifteen (15) days or more in furnishing the
City with any Annual Concession Report required to be delivered under this Agreement,
Concessionaire shall pay the City Twenty-Five Dollars ($25) per day thereafter per
delinquency as liquidated damages for the City’s additional costs incurred in monitoring
and enforcing Concessionaire’s compliance with this reporting requirement..
7.8 Quality Control Reports
Concessionaire shall provide to the City quality control audits and reports
covering cleanliness of the Concession Area, timeliness of service and quality of the

Products. Also, Concessionaire shall furnish to the City such other financial or statistical

reports as the City may reasonably require from time to time verifying compliance by
Concessionaire with the terms of this Agreement.
7.9 Other Financial and Statistical Reports
No later than thirty (30) days after receipt of a request from the Director,
Concessionaire shall furnish the City with such other financial or statistical reports as the

Director, from time to time, may reasonably require, including but not limited to the
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purpose of determining the accuracy of the Gross Revenues, lébor compliance, and FAA
requirements. Unless Concessionaire has requested additional time to produce any such
reports and the Director has approved any such request, a delinquent report fee in the
amount of $25.00 will be assessed for each day any such additional records are not timely

received by the City.

SECTION 8 INSURANCE

8.1Required Insurance Coverage .

8.1.1 Prior to commencing any work or operations under this Agreement,
Concessionaire at its sole cost and expense and for the Term of this Agreement and all
extensions thereof, shall obtain and maintain or shall cause to be obtained and
maintained insurance against claims for injuries to persons or damages to property which
may arise from or in connection with the activities of Concessionaire and its agents,
employees and contractors, meeting at least the minimum insurance requirements set
forth in EXHIBIT F on terms and conditions and in amounts as.required by City from time
to time and with insurers acceptable to City. City shall not be obligated to take out
insurance on Concessionaire's property. Concessionaire shall provide City with
certificates of insurance or copies of all policies and such endorsements as may be
required by City. These requirements are subject to amendment or waiver if so approved
in writing by the Risk Manager of the City of San José (“Risk Manager”).

8.1.2 From time ‘to time at the request of the Risk Manager,
Concessionaire shall provide a written statement of the replacement cost of the
Concession Improvements, with a copy to the Director. '

8.2Waiver of Subrogation

City and Concessionaire hereby mutually agree that so'long as-their respective
insurance carriers concur, any fire and extended coverage insurance policies carried on
properties which are the subject of this Agreement shall include a waiver of subrogation
against the other party hereto, provided that such agreement applies only to subsequent

loss.

SECTION 9 BAILEE DISCLAIMER
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The parties‘ understand and agree that City in no way purports to be a
bailee, and is therefore not responsible in any way for any damage to Concessionaire's

property or the property of Concessionaire's contractors, agents, employees and invitees.

SECTION 10 INDEMNITY

10.1 Indemnification

Concessionaire, for and on behalf Qf its directors, officers, employees and agents,
covenants and hereby agrees to indemnify, defend, protect and hold harmless City, its
officers, employees, contractors and agents from and against any and all claim;,
demands, damages, obligations, liabilities, losses, costs, expenses, penalties, suits or
judgments at any time received, incurred or accrued by City, its officers, agents,
employees, contractors or members of the public using Airport facilitieé, arising out of or
resulting in whole or in part from any act (or failure to act) of Concessionaire, its officers,
employees, contractors, agents, permittees or invitees, or which results from their
noncompliance with any Laws respecting the condition, use, occupation or safety of the
Airport or the Terminals, or any part thereof, or which arises from the Concession
Operations or which arises from Concessionaire's failure to do anything required under
this Agreement, except as may arise from the sole active hegligence or the willful
misconduct of City, its officers, employees or agents. City's right to full indemnity
hereunder shall arise notwithstanding that principles of joint, several or concurrent liability
or comparative negligence, might otherwise impose ‘Iiability on City pursuant to statutes,
ordinances, regulations or other Laws. All of Concessionaire’s obligations under this
Section are intended to apply to the fullest extent permitted by law and shall survive the

expiration or sooner termination of this Agreement. In an action or claim against City in

which Concessionaire is defending City, City shall have the right to-approve legal counsel
providing City’s defense. The provisions of SECTION 16 regarding the Americans with
Disabilitiés Act of 1990 (“ADA”) shall not limit Concessionaire’s indemnification under this
provision. -

10.2. Assumption of Risk

Concessionaire agrees to and covenants that it shall voluntarily assume any and

all risk of loss, damage or injury to the peréon or property of Concessionaire, its directors,
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officers, employees, agents, and contractors which may occur in, on or about the
Terminals or the Airport at any time and in any manner, except such loss, injury or
damage as may be caused by the sole active negligence or the sole willful misconduct of
City, its officers, employees or agents. The indemnification obligations of Concessionaire
shall include the obligation of Concessionaire to defend, indemnify, protect and hold
harmless City, its officers, agents or employees, from and against fines, costs, claims,
damages, obligations, suits, judgments, penalties, proceedings, causes of action, losses,
liabilities or costs arising under the ADA, which arise from Concessionaire's activities

under this Agreement.

SECTION 11 WAIVER OF CLAIM

11.1 Concessionaire, as a material part of the consideration to be rendered to
City under this Agreement, hereby waives all claims or causes of action which it may now
or hereafter have against City, its officers, employees, contractors or agents for damages
to its operations (including without limitation any interruption thereof), or to goods, wares,
Product, equipment or other property on or about the Airport, and for injuries to or death
of any persons on or about the Airport, from any cause or condition arising at any time,
except as may arise from the sole active negligence or willful misconduct of City, its
officers, employees or agents.

11.2 By way of example and not limitation, save and except as arises out of the
sole active negligence or the willful misconduct of City, its officers, agents, contractors or
employees, Concessionaire hereby waives any and all claims or causes of action which
it may now or hereafter have against City, its officers, agents, contractors or employees

(a) for loss, injury or damage sustained by reason of any deficiency, impairment and

interruption of any water, electrical, gas, plumbing, air conditioning or sewer service or —

system serving any portion of the Airport; (b) for any loss, injury or damage arising or
~ resulting from any negligent act or omission of any other tenant, subtenant, contractor,
airline, concessionaire or occupant of the Airport, or any person who uses the Airport with
or without the authorization or permission of City; (c) from the flight of any aircraft of any
kind and éll kinds in, through, across, or about any portion of the airspace above the

Airport; (d) from noise, vibration, currents and other effects of air, illumination, and fuel
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consumption, or fear thereof, arising or occurring from or during the flight of any aircraft
or from or during the use by aircraft of the Airport, including but not limited to, landing,
storage, repair, maintenance, operation, run-up, and take-off of such aircraft and the
approach and departure of aircraft to or from the Airport; and (e) for any loss or damage
to the property of, or injury or damage to Concessionaire, its officers, agents, employees,
contractors, Subconcessionaires or any other person whomsoever, from any cause or
causes arising at any time because of Concessionaire's uses or occupancy of such

building or of the Airport, or its operations thereon.

SECTION 12 SECURITY MEASURES

12.1 Concessionaire agrees to abide by all provisions of the Airport's Master
Security Plan approved by the FAA and/or TSA, and agrees to institute and carry out all
security measures as provided in the plan. Any violations of the security plan which result
in fines to the City by the FAA and/or TSA, and which are caused by Concessionaire, its
officers, agents, or employees, will be assessable to Concessionaire by City and will be
deemed to be additional fees and charges payable by Concessionaire to City following
invoice thereof by City to Concessionaire pursuant to SECTION 6 of this Agreement.

12.2 Concessionaire shall be solely responsible for instituting and carrying out
specific security measures in the areas where it is authorized to operate to prevent
vandalism or damage to persons or property. City shall be responsible only for general
security throughout the Airport and shall not be liable for any vandalism or damage to
persons or property that may occur in the areas of Concessionaire's Operation.

12.3 Concessionaire understands and acknowledges that City reserves the right
to implement or change security measures that may limit public access to the Airport or
“the Terminals. In such event, Con'céssi'onaire waives all rights against City for such

limitation, and City shall not be liable to Concessionaire for any amount, including
.compensation, in the form of reduction of the Concession Fee.

12.4 Concessionaire recognizes that the Airport is required to comply with the
security mandates of the Department of Transportation, the FAA, the TSA, the
Department of Homeland Security, and with other governmental and administrative rules

and regulations relating to airports. Any procedures determined by the City to be
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applicable to Concessionaire in order for the City to comply with the foregoing will be
furnished to Concessionaire in writing and delivered by email and/or facsimile
transmission, confirmed by mail, to Concessionaire at its notice address provided in this
Agreement. Such procedures are subject to change without notice other than delivery
thereof to Concessionaire, as provided in this SECTION 12.

12.5 Concessionaire further agrees that all or a portion of its operations
hereunder may be temporarily or permanently reduced or terminated if the FAA and/or
TSA requires that all or a portion of the Concession Improvements or Concessionaire's
Furnishings, Trade Fixtures and Equipment must be removed from the Airport and that
City may terminate this Agreement immediately to comply with the FAA’s and/or TSA’s
directive. In such event, the Director is authorized, on behalf of City, to take all action
necessary to comply with such requirement, including without limitation, terminating this
Agreement;

12.6 The Concessionaire shall ensure that its employees participate in such
safety, security and other training and instructional programs, as the City br appropriate
Federal agencies may from time to time require.

12.7 To the extent any of Concession personnel require identification badges or
security clearance for access at the Terminal, the Concessionaire is responsible at its
~expense for securing such badges or clearance. The ancessionaire will cause
Subconcessionaires to be similarly responsible for their personnel under the
Subconcession Agreement, and will monitor 'compliance by Subconcessionaires with
required badging and security clearances and the screening of Subconcessionaires’
goods, products, equipment, materials and supplies. Concessionaire will apply default
remedies under Subconcession agreements as required to remedy violations or other

deficiencies by Subconcessionaires

SECTION 13WASTE OR NUISANCE

13.1 Concessionaire shall not commit, cause, maintain, permit or suffer, or allow
to be committed, caused, maintained or permitted, any legal waste upon the Concession
Area, the Terminals or the Airport, or any public or private nuisance, or injury or any

improper or unlawful use on the Airport or surrounding areas of the Airport, or any other
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act or thing, or omission to act, which may in any way disturb the quiet enjoyment of or
obstruct or interfere with the rights of any other concessionaire, tenant, licensee, invitee
or Subconcessionaire of any portion of the Concession Area, the Terminals or the Airport
or any portion thereof. Concessionaire shall maintain in safe, good and clean condition
all areas of the Airport where Concessionaire covnducts its operations.

13.2 Without limitation of the foregoing, Concessionaire shall conduct its
operations in accordance with all applicable United States Department of Transportation
authorizations and Federal Aviation Administration Operating Certificates.
Concessionaire shall obtain any and all permits and licenses required by City or other
governmental entity as are necessary to conduct the activities authorized under this

Agreement.

SECTION 14 SERVICES AND UTILITIES

\

14.1 City’s Obligation

Concessionaire has inspected and accepts the utility hookups in the Concession
Area. Unless and except to the extent otherwise specifically provided by other provisions
of this Agreement, Concessionaire shall secure any electrical, gas, water, sewer and
telephone services to the Concession Area utilized by the Concessionaire as it may
require, upon prior approval of Director. Any additional utility connections beyond those
in the Concession Area at the time of Concessionaire’s inspection are Concessionaire’s
responsibility. Installation of such additional utility connections shall be at
Concessionaire’s sole cost and expense and are subject to the provisions of SECTION
22 regarding Concession Improvements. Any utilities provided by City shall be paid by
Concessionaire on a pro-rated basis as established by City: The location, relocation and
—coordinationof all utilities and telephone facilities to service the Concessionaire Areashall-
be subject to the prior written approval of the Director. Concessionaire shall, upon request
by the Director, cap off all utility connections installed by Concessionaire and restore the
affected areas to their original condition upon expiration or earlier terrhination of this
Agreement. Notwithstanding the foregoing, the pro-rata payment provisions of this
paragraph shall not apply in the event Concessionaire directly pays utility providers for

utility services.
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14.2 Concessionaire's Obligation

During the Term, Concessionaire shall pay or cause to be paid at its sole cost and
expense to City, within thirty (30) days after Concessionaire receives an invoice therefor,
and protect, defend, indemnify and hold harmless City and the property of City, including
the Concession Area, the Terminals and the Airport, from and against any charge for the
installation, connection, maintenance and furnishing of all necessary utility services to the
Concession Area which are not expressly supplied by City. Concessionaire shall be
required to provid‘e‘at its sole cost and expense for the provision of service distribution
lines or connections, or installation thereof for utility service, as may be required to serve
the Concession Operations. Concessionaire shall comply with all City, county, state or
federal government-mandated energy conservation programs in fulfilling its obligations
hereunder. '

14.2.1 Concessionaire agrees that it shall take reasonable steps and any
such other action which it deems necessary to protect Concessionaire's Furnishings,
Trade Fixtures and Equipment from any damage that may be caused to such equipment
in the event of any deficiency, impairment and/or interruption of utility services. As more
fully set forth in SECTION 11, Concessionaire waives any and all claims and/or causes
of action against City for any such damages.

14.2.2 Concessionaire shall use the Airport’s data/telecbmmunications
network for Concessionaire’s transfer of data, voice or video at the Airport pursuant to the
terms of a separate agreement with City. City shall not be responsible for ensuring the
security of Concessionaire’s confidential and/or personal data transferred through the
Airport’s data/telecommunications network associated with Concessionaire’s credit card
processing or payment systems. Concessionaire shall be solely responsible for

employing and installing measures to secure transfer of confidential and/or personal data

associated with Concessionaire’s credit card processing/payment systems, as

Concessionaire deems appropriate.

SECTION 15 MAINTENANCE AND REPAIRS

15.1 Limitation on City's Liability
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Except as otherwise provided or permitted by Law, City shall not be liable for, and
Concessionaire waives all claims or causes of action for, any injury or damage resulting
in whole or in part, directly or indirectly, from, nor shall the Concession Fee or any other
fee or charge reserved herein be abated by reason of, the installation of any City
equipment, or the use or interruption of use of the Concession Operations in connection
with the furnishing of any of the services to the Concession Area and/or the Terminals, or
by the making of necessary repairs or improvements to the Concession Area and/or the
Terminals.

15.2 Concessionaire's Obligations

15.2.1 During the Term of this Agreement, Concessionaire shall keep, at its
sole cost and expense, the Concession l_rhprovements and the Concessionaire's
Furnishings, Trade Fixtures and Equipment, and every part thereof, in good and clean
condition, perform all custodial services, make all necessary repairs, and make all repairs
or modifications required by Law.

15.2.2 Concessionaire shall, af its cost and expense, keep or cause its
Subconcessionaires to keep the Concessionaire Locations clean, neat, orderly, sanitary
and presentable at all times.

15.2.3 Concessionaire shall be subject to Liquidated Damages as provided
in SECTION 24.3 for non-compliance with the above provisions.

15.2.4 Concessionaire shall maintain and repair or cause to be maintained
and repaired the interiors and exterior storefronts of the Concession Locations, including
but not limited to the ceiling, walls, floors, doors, windows, equipment, furnishings, fixtures
and appurtenances. Such maintenance and repairs shall include, but not be limited to,
painting, laminating doors, replacement of light fixtures (including bulbs, tubes, ballasts,

transformers and diffusers), and the replacement of all broken glass, which repairs shall

be in quality and class equal to or better than the original work to preserve the same in
good order and condition. Maintenance for all equipment furnished by Concessionaire or -
its Subconcessionaires for their operation shall remain the obligation of the
Concessionaire or its Subconcessionaires. Concessionaire shall repair or cause to be
repaired, at or before the end of the Term or Extension, if applicable, of this Agreement,

all injury or damage done by the installation or removal of furniture and personal property
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so as to restore the Concession Locations to the state they were in at the commencement
of this Agreement, reasonable wear and tear excluded. When used in this Agreement,
the Term “maintenance” shall include all repairs, alteration, maintenance and/or removals
deemed necessary by Director.

15.2.5 The Director shall be the sole judge of the quality of the repairs or
maintenance or custodial services required of Concessionaire under this Agreement.
City's employees and agents may enter upon the Concession Area to determine if
maintenance satisfactory to Director is being performed. If Concessionaire fails to
perform the maintenance or the maintenance is not being performed in a manner
satisfactory to Director, Director will notify Concessionaire in writing. If the maintenance
is not so performed by Concessionaire within fifteen (15) calendar days after receipt of
written notice, City shall have the right (but not the obligation) to enter upon the
Concession Area and perform the necessary maintenance and, upon receipt of the notice
of maintenance éost, ‘Concessionaire agrees to promptly reimburse City for the
maintenance cost incurred, plus an additional amount equal to ten percent (10%) thereof
for administrative overhead. The demand for any payment by City shall be prima facie
evidence that the expense incurred was necessary and reasonable and that such
expense was incurred by City on behalf of Concessionaire.

15.2.6 Concessionaire shall arrange at Concessionaire's sole cost and
expense for the adequate sanitary and safe handling of all trash and other refuse resulting
from Concessionaire's operations. Concessionaire shall provide and use suitable
covered fireproof receptacles for all trash and other refuse generated in connection with
the Concession Operations in locations specified by Director. Piling of refuse or other

similar items in view of a public area is prohibited. Concessionaire shall participate in or

SECTION 16 AMERICANS WITH DISABILITIES ACT

16.1 Concessionaire shall be soleiy and fully responsible for complying with the
Americans with Disabilities Act of 1990 (*ADA”) in connection with: (a) the Concession
Area or any portion thereof and its operations thereon, the Concessionaire's Furnishings,

Trade Fixtures and Equipment and the Concession Improvements; (b) removing physical
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barriers from the Concession Area; (c¢) providing auxiliary aids and services for use of the
Concession Improvements and Concessionaire's Furnishings, Trade Fixtures and
Equipment, where necessary'or required; and (d) modifying its policies, practices, and
procedures to comply with the ADA. Concessionaire shall develop a work plan to correct
or avoid any violations or non-compliance with the ADA. Concessionaire shall deliver to
the City, upon City's request, a copy of each report and work plan. City's approval of or
acceptance of any aspect of Concessionaire's activities under this Agreement shall not
be deemed or construed in any way as a representation that such item, activity or practice
complies with the ADA. Concessionaire agrees to indemnify, defend, and hold the City
harmless from and against any and all costs incurred by City with respect to
Concessionaire's failure to comply with the ADA.

16.2 Nothing herein shall relieve Concessionaire from the obligation to seek and
obtain City's consent prior to commencing any construction, alteration or renovation
pursuant to SECTION 22 hereof.

SECTION 17 TAXES AND ASSESSMENTS

17.1 Payment by Concessionaire

Concessionaire shall pay before delinquency and without notice or demand,
any and all taxes (including, without limitétion, any gross receipts income tax or excise
tax), assessments, licenses, fees, possessory interest taxes, other public charges or
penalties which may be levied, imposed or assessed against any of Concessionaire's
leasehold interest, upon Concessionaire's equipment, business, operation, Gross
Revenue or upon Concessionaire for the privilege of conducting business within the
Concession Area, or upon any other property of Concessionaire within the Airport. Any

such payment made under this Section shall not reduce the amount of the Concession

Fee or any other fee that is required to be paid by Concessionaire to-City under the
provisions of this Agreement.
17.2 Possessory Interest Subject to Taxation
Concessionaire recognizes and understands that this Agreement is not
intended to, but may create a real property possessory interest in the Concession Area,

and that such interest may give rise to a real estate or possessory interest tax. In that
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event, Concessionaire agrees to pay such tax if and when it is due without any credit or
offset to the Concession Fee or such other Concession Fees, rentals, or charges that are
due and payable to City hereunder. City shall havé no obligation to pay any possessory
interest tax.
17.3 No Liens or Encumbrances

Concessionaire shall not permit or suffer any liens or encumbrances to be
imposed upon the Concession Area, the Airport, or any building or structure thereon as a
result of its activities without promptly -discharging the same; provided, however, that
Concessionaire may, if it so desires, contest the legality of same following prior written
notice to City. In the event of a contest, Concessionaire shall provideé bond in an amount
and in a form reasonably acceptable to City immediately following request therefor by
City.
| 17.4 Tax -- Hold Harmless

‘ Concessionaire shall protect, defend, indemnify and hold City, including the
Airport, and any improvements now or hereafter in the Concession Area, free and
harmless from any liability, loss, or damage resulting from any taxes, assessments or
other charges required by this Agreement to be paid by Concessionaire and from all
interests, penalties and other sums imposed thereon and from any proceedings to enforce
collection of any such taxes, assessments or other charges.
17.5 Payment by City

If Concessionaire fails to pay any tax or charge required by this Section to
be paid by Concessionaire, City may, but is not obligated to, on thirty (30) days prior
written notice to Concessionaire, pay, discharge or adjust such tax or charge for

Concessionaire's benefit. In such event, Concessionaire, on receipt of written demand of

or adjusting such tax or charge together with interest thereon from its due date at the
maximum interest rate then allowed by law until paid, plus pay any penalties.
17.6 Contest of Tax or Charge
17.6.1 Notice of Contest
In the event. that Concessionaire desires, in good faith, to contest or

review by appropriate legal or administrative proceedings any tax or charge specified
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hereunder, Concessionaire, at least ten (10) days prior to the delinquency of any such
tax or charge or within the applicable period of time allowed by law, shall give City written '
notice of its intention to contest such tax or charge.
17.6.2 Procedure for Contest
Concessionaire may withhold payment of the tax or charge being
contested if, but only if, nonpayment is permitted during the pendency of such
proceedings without the foreclosure of any tax lien or the imposition of any fine or penalty.
The contest shall be prosecuted to completion (whether or not this Agreement has expired
or terminated) without delay at Concessionaire's sole cost and expense.
17.6.3 Payment upon Final Determination
Within the applicable period of time allowed by law after the final
determination of the amount of tax due, Concessionaire shall pay the amount determined
to be due, together with all costs, expenses and interest (whether or not this Agreement
has then expired or términated).
17.6.4 Failure to Pay Constitutes Event of Default
The failure to pay any tax or charge hereunder shall constitute an
Event of Default, and the obligation to pay the same shall survive the termination of this

Agreement.

SECTION 18 ASSIGNMENT

18.1 No Encumbrance
Concessionaire shall not mortgage, pledge, encumber, or otherwise
hypothecate this Agreement, the Concession Operations or any interest of

Concessionaire therein, voluntarily or.involuntarily, or by operation of law.
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18.2 Prohibition on Assignments, Transfers or Sublease

18.2.1 Concessionaire shall not assign, sublease, transfer or convey the
rights of Concessionaire under this Agreement, the Concession Improvements,
Concessionaire's Furnishings, Trade Fixtures and Equipment or the Concession
Operations without the prior written consent of City, which City will not unreasonably
withhold.

18.2.2 A transfer within the meaning of this Section shall include, but is not
limited to, the following: the incorporation of an individual Concessionaire and the transfer
of Concessionaire's rights hereunder to the corporation which is not wholly owned by
Concessionaire; in the event that Concessionaire is a partnership, incorporation of
Concessionaire and transfer of Concessionaire's rights hereunder to the corporation, or
the withdrawal or addition of any partner to Concessionaire's partnership; in the event
that Concessionaire consists of co-Concessionaires, the incorporation of Concessionaire
and transfer of its rights hereunder to the corporation, or the voluntary or involuntary
transfer by any one or more co-Concessionaires of his, her or its rights hereunder to his,
her or its co-Concessionaire or to a third person; in the event that Concessionaire is a
corporation, the change in the ownership of fifty percent (50%) or more of the capital stock
of Concessionaire; and, in the event that Concessionaire is an unincorporated
association, the incorporation of Concessionaire and the transfer of its rights hereunder
to the corporation, or the change in fifty percent (50%) or more of the membership of the
association. '

18.2.3 Reasonable grounds for denying consent shall include any of the
following: (i) the proposed transferee’s intended use of the premises is not for an aviation-

related purpose or will materially and adversely affect the City’s interests at the Airport;

__(ii)-The_proposed transferee’s_financial_condition is_or may be inadequate to supportits

obligations under the lease; or (iii) The proposed transferee has failed to meet any legal
or contractual obligations to the City or is adverse to the City in any pending litigation; (iv)
The proposed transferee has failed to meet the minimum qualifications set forth in City’s
RMU Concession Program Request For Proposal SIC161728.

18.2.4 In addition, City's consent to any proposed transfer under this

Agreement may be conditioned upon, among other things, the express written
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assumption by the proposed transferee of Concessionaire's obligations under this
Agreement and/or performance of required or necessary repairs or maintenance to the
Concession Area.

18.2.5 City may require payment by Concessionaire of any processing fee
established by City purs‘uant to a resolution or ordinance for reviewing the proposed
transfer and for preparing any documents in connection therewith. Concessionaire's
failure to provide City with full, complete and necessary information, or to pay the
processing fee, shall be sufficient cause for City to deny consent to, or to refuse to review,
the proposed transfer.

18.2.6 The consent of City to any transfer described in this Section shall not
relieve Concessionaire of its obligation to obtain the further consent of City for any
subsequent transfer. Any attempt to transfer without the consent of City shall be void,

and shall constitute an Event of Default under this Agreement.

SECTION 19 GRANT AGREEMENT COVENANTS

19.1 Concessionaire acknowledges that City is subject to Federal Grant
Agreement obligations as a condition precedent to the grant and receipt of federal funds
for improvements to the Airport, and, accordingly, Concessionaire, for and on behalf of
its representatives, successors and assigns, as part of the consideration hereof,
covenants and agrees to be bound by the following covenants provided by the Federal
Aviation Administration, as they may apply to Concessionaire:

19.2 Concessionaire for itself, its personal representatives, successors in
interest and assigns, as a part of the‘consideration hereof, does hereby covenant and.

agree that in the event facilities are constructed, maintained, or otherwise operated on

o any areas 'occupie'dfor"utiIize'd "'by'"Conce'ssi'on'aire""an'd""describ'e'd' lnthlsAg reementfora——

purpose for which a Department of Transportation (DOT) program or activity is extended
or for another purpose involving the provision of similar services or benefits,
Concessionaire shall maintain and operate such facilities and services in compliance with
all other requirements imposed pursuant to Title 49, Code of Federal Regulations (CFR),
DOT, Subtitle A, Office of the Secretary, Part 21 Nondiscrimination in Federally Assisted
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Programs of the Department of Transportation-Effectuation of Title VI of the Civil Rights
Act of 1964, and as said Regulations may be amended.

19.3 Concessionaire for itself, its personal representatives, successors in
interest and assigns, as a part of the consideration hereof, does hereby covenant and
agree that: (1) no person on the grounds of race, color, or national origin shall be
excluded from participation in, denied the benefits of, or be otherwise subjected to
discrimination in the use of the facilities; (2) that in the construction of any improvements
on, over, or under any areas occupied by Concessionaire and the furnishing of services
thereon, no person on the grounds of race, color, or national origin shall be excluded from
participation in, denied the benefits of, or otherwise be subjected to discrimination; and
(3) that Concessionaire shall use any areas occupied by Concessionaire in compliance
with all other requirements imposed by or pursuant to Title 49, Code of Federal
Regulations, Department of Transportation, Subtitle A, Office of the Secretary, Part 21,
Nondiscrimination in Federally Assisted Programs of the Department of Transportation-
Effectuation of Title VI of the Civil Rights Act of 1964, and as the Regulations may be
amended. |

19.4 That in the event of breach of any of the above nondiscrimination
covenants, City shall have the right to terminate this Agreement and to reenter and
repossess any areas occupied or utilized by Concessionaire and the facilities thereon,
and hold the same as if said Agreement had never been made or issued. This provision
does not become effective until the procedures of 49 CFR Part 21 are followed and
completed including expiration of appeal rights.

19.5 Concessionaire shall furniéh its accommodations and/or services on a fair,

equal and not unjustly discriminatory basis to all users thereof and it shall charge fair,

__reasonable and not_unjustly discriminatory prices for each unit or service; provided that

Concessi'onﬂaire may be allowed to make reasonable and nondiscriminatory discounts,
rebates or other similar type of price reductions to volume purchasers.

19.6 Without limiting the generality of any other terms or provisions of this
Agreement, non-compliance with SECTION 19.5, above, shall constitute a material
breadh thereof, and in the event of such non-compliance, City shall have the right to
terminate this Agreement without liability therefor or, at the election of the City or the
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United States, either or both the Governments shall have the right to judicially enforce
SECTION 19.2,19.3, 19.4 and 19.5 above.

19.7 Concessionaire agrees that it shall insert the above five (5) provisions of
this Section in any agreement by which Concessionaire grants a right or privilege to any
person, firm or corporation to render accommodations and/or services to the public in the
Concession Area herein authorized.

19.8 Concessionaire assures that it will comply with pertinent statutes, executive
orders and such rules as are promulgated to assure that no person shall, on the grounds
of race, creed, color, national origin, sex, age, or handicap be excluded from participating
in any activity conducted with or benefiting from federal assistance. This SECTION 19.8
obligates Concessionaire or its transferee for the period during which federal assistance
is extended to the Airport, except where federal assistance is to provide, or is in the form
of personal property or real property or interest therein or structures or improvements
thereon. In these cases, this SECTION 19.8 obligates Concessionaire or any transferee
for the longer of the following periods: (a) the period during which the property is used
by City or any transferee for a purpose for which federal assistance is extended, or for
any purpose involving the provision of similar services or benefits; or (b) the period during
which City or any transferee retains ownership or possession of the property. In the case
of contractors, this SECTION 19.8 binds the contractors from the bid solicitation period
through the completion of the contract.

19.9 City reserves the right to further develop or improve the landing area of the
Airport as it sees fit, regardless of the desires or view of Concessionaire, and without
interference or hindrance.

19.10 City reserves the right, but shall not be obligated to Concessionaire, to

_maintain and keep.in_repair the landing area of the Airport and all publicly-owned facilities

of the Airport, together with the right to direct and control all activities of Concessionaire
in this regard.

19.11 This Agreement shall be subordinate to the provisions and requirements of
any existing or future Agréement between City and the United States, relative to the

development, operation or maintenance of the Airport.
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19.12 There is hereby reserved to City, its successors and assigns, for the use
and benefit of the public, a right of flight for the passage of aircraft in the airspace above
the surface of the Airport. This public right of flight shall include the right to cause in the
airspace any noise inherent in the operation of any aircraft used for navigation or flight
through the airspace or landing at, taking off from, or operation on the Airport.

19.13 Concessionaire agrees to comply with the notification and review
requirements covered in Part 77 of the Federal Aviation Regulations in the event future
construction of a building is planned for the Airport, or in the event of any planned
modification or alteration of any present or future building or structure situated at the
Airport.

19.14 Concessionaire, by accepting this Agreement expressly agrees for itself, its
successors and assigns, that it will not erect nor permit the erection of any structure or
object, nor permit the growth of any tree on any areas occupied or utilized by
Concessionaire to a height above the mean sea level that would exceed FAR Part 77
standards or elevations affecting the Airport navigable airspace. In the event the
aforesaid covenants are breached, City reserves the right to enter upon any area utilized
by Concessionaire and to remove the offending structure or object and cut the offending
tree, all of which shall be at the expense of Concessionaire.

19.15 Concessionaire, by accepting this Agreement, agrees for itself, its
successors and assigns that it will not make use of the Airport in any manner which might
interfere with the landing and taking off of aircraft from the Norman Y. Mineta San Jose
International Airport or otherwise constitute a hazard. In the event this covenant is
breached, City reserves the right to enter upon any areas used or occupied by

Concessionaire and cause the abatement of such interference at the expense of

19.16 Itis understood and agreed that nothing herein contained shall be construed
to grant or authorize the granting of an exclusive right within the meaning of Section
308(a) of the Federal Aviation Act of 1958 (49 U.S.C. Section 1349[a}).

19.17 This Agreement and its provisions shall be subject to whatever right the

United States Government now has or in the future may have or acquire, affecting the
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control, operation, regulation and taking over of Airport or the exclusive or non-exclusive

use of Airport by the United States during the time of war or national emergency.

SECTION 20 MODIFICATIONS FOR GRANTING FAA FUNDS

In the event that the Federal Aviation Administration requires, as a condition
precedent to granting of funds for the improvement of the Airport, modifications or
changes to this Agreement, Concessionaire agrees to consent in writing upon the request
of City to such amendments, modifications, revisions, supplements or deletions of any of
the terms, conditions or requirements of this Agreement as may be reasonably required
to enable City to obtain FAA funds, provided that in no event shall such changes materially
impair the rights of Concessionaire hereunder. A failure by Concessionaire to so consent
shall constitute a breach of this Agreement.

20.1 ACDBE Participation Reporting Requirement

Concessionaire shall report the level of Airport Concession Disadvantaged
Business Enterprise (“ACDBE”) Program participation in the Concession as required
pursuant to the City’'s ACDBE requirements, which are set out in EXHIBIT K to this

Agreement.

SECTION 21 PROHIBITION ON GIFTS

21.1 Concessionaire is familiar with City's prohibition against the acceptance of
any gift by a City officer or designated employee, which prohibition is found in Chapter
12.08 of the San José Municipal Code.

21.2 Concessionaire agrees not to offer any City officer or designated employee

any gift prohibited by said Chapter.

21.3 The offer or giving of any gift prohibited by San José Municipal Code
Chapter 12.08 shall constitute a material breach of this Agreement by Concessionaire.
In addition to any other remedies City may have in law or equity, City may terminate this

Agreement for breach as provided in SECTION 24 of this Agreement.
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SECTION 22 ALTERATIONS AND IMPROVEMENTS

. 221 Intentionally Omitted
22.2 Concessionaire’s Improvements

22.2.1 Concessionaire agrees to install the Concession Improvements and
Concessionaire's Furnishings, Trade. Fixtures and Equipment at its sole cost and expense
without any reimbursement from City in accordance with the provisions of the Agreement.

22.2.2 Concessionaire shall be solely responsible for the prbper installation
of the Concession Improvements and Concessionaire's Furnishings, Trade Fixtures and
Equipment, and shall be liable for any damage or loss to any portion of the Terminals
which results from the installation or use of the Concession Improvements or any work
related thereto. | |

22.2.3 Concessionaire shall serve as the project manager and will provide

“the management, administration and coordination of all design and construction

associated with the maintenance, repair and/or subleasing of the Concession Area. This
will include, without limitation, all fixed improvements and/or refurbishments to be
constructed in the Concession Area, whether initial construction and alterations
associated with any expansion, redevelopment or refurbishment of the Concession Area
or future construction and alterations, including cleaning and maintenance of external
design elements installed as directed within the Tenant Design and Construction

Guidelines (see http://www.sjc.org/about/tenants.html).

22.2.4 Concessionaire shall be responsible for the supervision and
coordination, subject to the prior written approval of the City, of the design of all
Concession Improvements, including, without limitation, the design of storefronts and the
specifications of equipment. Concessionaire shall ensure that all required permits are
obtained-prior-to—the-commencement-of-any-work—or-proposed-modifications—to-the
Concession Areas.

22.3 Schedule

22.3.1 No later than thirty (30) days after the Effective Date,
Concessionaire shall deliver to City an overall construction program for the Concession
Improvements, including a time schedule for the same, which shall be subject to

approval by the Director. Such schedule shall, at a minimum, include the following
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milestones for each Concession Area site: (1) construction time plan, which provides for
continuous service at the Airport; (2) submission of plans and specifications to City; (3)
approval of plans by all required authorities; (4) contractor’s bid; (5) construction; and
(6) completion date.

22.3.2 Concessionaire, along with Concessionaire’s architect/engineer,
and others as necessary, shall attend meetings as required by the City, with City
representatives for the purposes of review of plans and designs. Such meetings will
discontinue upon approval of all Concession Locations.

22.4 Approval of Plans and Specifications

22.4.1 Concessionaire shall be required to follow the Retail Concession
Design Guidelines, and CADD standards for all initial alterations or improvements.
Submittals must meet all requirements before the Director shall issue a written approval.
The Airport’s Retail Concession Design Guidelines are available at:

http://www.flysanjose.com/sites/default/files/tenant quidelines/Concession Guidelines.

pdf

22.4.2 Concessionaire shall be required to follow the Airport's Tenant
Design and Construction Guidelines  and CADD  standards (see
http://www.sjc.org/about/tenants.html) for all future alterations or improveménts,
including but not limited to RMU Concession Location reconcepting. Submittals must
meet all requirements before the Director issues a written approval.

22.4.3 Concessionaire shall not construct any Concession Improvements
or make any subsequent alterations or additions to the Concession Improvements,
without the prior written approVaI of the Director. The Director’s approval shall be in the
form of a Notice to Proceed (“NTP”). Full and complete plans and specificatiohs for all

__work, facilities and Concession Improvements, and the time required to complete same,

shall be submitted to, and must receive the written approval of Director before work or
construction is commenced. First-class standards of design and construction will be
required in connection with all such work, facilities and improvements. All construction
must conform to the plans and specifications as approved by Director and the
established architectural design scheme for the Airport.

22.4.4 Concessionaire may enter the Concession Area to conduct pre-
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construction planning and preparation work that does not interfere with the Airport
operations. Concessionaire must be escorted by proper Airport security or by
designated Airport personnel.

22.4.5 Original CADD files, eight (8) hard copies and one (1) soft copy in
PDF format of plans for all improvements or subsequent changes or alterations shall be
given to Director for review prior to commencement of construction. Submittals must
meet all requirements before the Director issues a written approval. Director, after giving
his final approval, shall return to Concessionaire one (1) approved copy for its records.

22.4.6 Upon completion of all work, Concessionaire shall provide to
Director accurate drawings that reflect the “as-built” conditions, if applicable or as
required by the Director. Final submittal shall include the original CADD files, two (2)
hard copies and one (1) soft copy in PDF format of plans. All final submittals must meet
all Airport requirements. Concessionaire agrees that, upon the request of Director,
Concessionaire will inspect the Concession Area jointly with Director to verify the “as-
built” drawings. Concessionaire further agrees that all discrepancies will be corrected
and Concessionaire shall resubmit the entire final submittal.

22.5 Minimum Capital Improvement Expenditure

22.5.1 Concessionaire shall invest a minimum of THIRTY FIVE
THOUSAND DOLLARS ($35,000) for each of the nine (9) RMU Concession Locations
for a minimum fotal of THREE HUNDRED FIFTEEN THOUSAND DOLLARS

($315,000) for all the RMU Concession Locations in the development of concessions.

The minimum capital investment rate was calculated based on Concessionaire’s
Proposal (EXHIBIT P) less any contingency provided in Concessionaire’s Proposal and

working capital that was part of the original proposed capital investment.

22.5.2 There is no maximum limit to the level of investment permitted of
the Concessionaire. ‘

225.3 The Minimum Capital Improvement Expenditure shall be
expended on the Concession Improvements constructed by Concessionaire. If the stated
minimum is not expended, Concessionaire shall pay to City an amount equal to the

difference, if any, between the Minimum Capital Improvement Expenditure and its actual
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investment within ninety (90) days after opening of the Location for which the expenditure
was required.

22.6 Intentionally Omitted

22.7 Allowable Improvement Costs

The following Concession Improvement Costs (collectively referred to as
“Concessionaire’s Allowable Improvement Costs”) may be counted toward
Concessionaire’s Minimum Capital Improvement Expenditures.

22.7.1 Costs incurred by Concessionaire for: improvements; furnishings;
fixtures (both removable and non-removable); interior walls and doors; plumbing,
electrical and mechanical improvements; lighting; wall finishes; ceiling finishes; flooring;
removable and non-removable counters; and removable and non-removable equipment
that is necessary to the operation of the Concession Area.

22.7.2 Design and engineering costs not to exceed ten percent (10%) of the
total approVed cost of Concessionaire’s Improvements as defined above.

22.7.3 City’s Planning, Building and Code Enforcement Department fees
(as provided in SECTION 22.10.2).

22.7.4 Costs and expenses which are payable by Concessionaire for City
engineering and inspection.fees (“E&I Fees").

22.7.5 Directly contracted construction costs.

22.8 Unallowable Improvement Costs

‘The following capital improvement costs shall not be counted as part of |
Concessionaire’s Minimum Concession Improvement Expenditure:

22.8.1 Concessionaire’s costs for internal design, review, management and
oversight of Concession Area construction. |

22.8.2 Concessionaire’s licensing or franchising costs.

22.8.3 Any other future renovation and remodeling of Concession
Improvements which Concessionaire, at its option, elects to make during the Term.
229 City's Rights
22.9.1 City shall have the right to renovate or remodel any portion of the
Airport Terminal which is contiguous with the perimeter of the Concession Area. The

provisions of SECTION 4.7 shall govern any relocation of Concessionaire’s operation due
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to City’s renovation or remodeling of the Terminal. If possible, City shall exercise such
right with a minimum amount of inconvenience to Concessionaire, and Concessionaire
shall not be entitled to any payment or credit from City if City exercised such right in
accordance with this Section.

22.9.2 If Concessionaire is required to temporarily cease operations in any
Concession Location pursuant to the provisions of SECTION 4.7 to enable City to perform
and complete the intended renovation or remodeling, City agrees to pay for or reimburse
Concessionaire for any reasonable costs incurred by Concessionaire in accordance with
the provisions of SECTION 4.7. Such right of reimbursement shall not exist in the event
that Concessionaire initiated the relocation of its Concession Operations.

22.10 Contracting Requirements and Approvals.

22.10.1 All Concession Improvements, Concessionaire’s Furnishings,
Trade Fixtures and Equipment, including the plans and specifications therefor,
constructed or installed by Concessionaire, its agents or contractors shall conform in all
respects to the most current and applicable statutes}, ordinances, building codes and rules
and regulations adopted by the City of San José.

22.10.2 Concessionaire shall obtain at its sole cost and expense all
governmental reviews and approvals (including any approvals of the Director or any other
City official), licenses and permits which are, or may be, required and are necessary to
install the Concession Improvements and/or Concessionaire’s Furnishings, Trade
Fixtures and Equipmeht and to operate the Concession Operations, including, but not
limited to, all plans and specification approvals, site development reviews, development
permits and building permits. The costs and expenses which are payable by
Concessionaire to secure these reviews and approvals may include City Planning,

_Building and Code Enforcement Department fees. Concessionaire shall comply with all

conditions, restrictions or contingencies imposed upon, or attached to, the governmental
approvals, licenses and permits described herein.

22.10.3 For any Concession Improvement construction work in
bexcess of One Thousand Dollars ($1,000), Concessionaire shall require each contractor

or subcontractor to pay Prevailing Wages as stipulated in the City’s Prevailing and Living
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Wage Policies. A copy of the City’s Prevailing and Living Wage Policy is available at
http://www.sanjoseca.gov/index.aspx?NID=768.

22.10.4 Prior to contracting with a third party for the construction of the
Concession Improvements, Concessionaire shall notify the City of San José’s Office of
Equality Assurance and provide a detailed scope of work to be performed. The City of
San José’s Office of Equality Assurance will issue a Classification Determination for the
work to be performed.

22.10.5 All work shall be performed only by competent contractors
who have proven, to the satisfaction of the Director, as: (1)Ahaving satisfactory experience
in construction at an airport, or more specifically at Mineta San José International Airport,
of a construction project equal to or greater than the construction project contemplated
by this Agreement; and (2) being duly licensed under the laws of the State of California.
All such work shall be performed pursuant to written contracts with such contractors.

22.10.6 The Director's approval shall not be deemed to include the
apbroval of any other City department or governmental or public entity which
Concessionaire may be required to obtain.

22.10.7 Since the Concession Area is located on the secure side
(sterile area) of the Terminals A and B, Concessionaire shall, at Concessionaire’s sole
cost and expense, provide an Airport-approved security guard at the construction site
during construction as required by the Airport. '

22.10.8 All work including installation and reconcepting shall be
performed between the hours of 12:00am to 4:00am, Concessionaire shall obtain
Director’s prior approval, for all work outside of the hours stated in Section 22.10.8.

22.11 Removal
22.11.1 During the Term, Concessionaire shall not remove the Concession

Improvements and/or Concessionaire’s Furnishings, Trade Fixtures and Equipment, in
whole or in part, without the Director's prior written consent. The Director may exercise
his absolute discretion and condition such consent upon the obligation of Concessionaire
to replace the same with other improvements or equipment specified in such consent.
22.11.2 Upon installation, the Concessionaire’s Furnishings, Trade

Fixtures and Equipment shall remain the property of Concessionaire and shall be
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removed from the Airport upon termination or expiration of this Agreement unless
Concessionaire obtains Director’s written consent to leave Concessionaire’s Furnishings,
Trade Fixtures, and Equipment. Concessionaire shall ascertain from the Director, at least
three (3) months prior to the Expiration Date, or as soon as possible if this Agreement is
terminated earlier, whether City will require Concessionaire to remove any Concession
Improvements or, if Concessionaire desires to leave Concessionaire’s Furnishings, Trade
Fixtures and Equipment at the Airport, whether the City will accept such Concessionaire’s
Furnishings, Trade Fixtures and Equipment. If the Director determines that any or all
Concession Improvements shall be removed, Concessionaire shall, by no later than thirty
(30) days prior to the Expiration Date, or as soon as possible if this Agreement is
terminated earlier, provide a plan to the Director, which plan shall include a timeline for
removal of the Concession Improvements.

22.11.3 Any Concession Improvements or Concessionaire’s Furnishings,
Trade Fixtures and Equipment left by Concessionaire at the Airport shall be free and clear
of any liens, and Concessionaire shall execute documents conveying title to City, at City’s
request.

22.11.4 Removal of Concession Improvements and Concessionaire’s
Furnishings, Trade Fixtures and Equipment shall be at Concessionaire's sole cost and
expense. In the event of an early termination of this Agreement by City for cause, the
Director shall give notice of removal of Concession Improvements, if removal is required
by City. Removal shall occur within thirty (30) days following Concessionaire's receipt of
such notice, but in no event later than the Expiration Date or the date of earlier termination
of this Agreement.

22.11.5 In the event Concessionaire fails to remove, or expresses an

__intention_not _to remove, any Concession Improvements and/or Concessionaire’s

Furnishings, Trade Fixtures and Equipment required by the Director to be removed
pursuant to this Section, City may enter upon the Concession Area and remove such
Concession Improvements and/or Concessionaire’s Furnishings, Trade Fixtures and
Equipment at the sole cost and expense of Concessionaire. Concessionaire agrees to
promptly reimburse City for all costs and expenses of removal, plus ten percent (10%)

thereof for administrative overhead, or such percentage as approved and established
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from time to time by the City Council. The obligation to reimburse City for such
expenditures shall survive the termination of this Agreement. Any receipt showing
payment by City of expenditures associated with the removal of Concession
Improvements and/or Concessionaire’s Furnishings, Trade Fixtures and Equipment shall
be prima facie evidence that the amount of such payment was necessary and reasonable
and made by City on Concessionaire's behalf.

22.11.6 Concessionaire shall repair at its sole cost and expense any and
all damage to the Concession Area, the Terminals or any part of the Airport occasioned
by the removal of the Concession Improvements and/or Concessionaire’s Furnishings,
Trade Fixtures and Equipment, or Concessionaire's property from the Concession Area
or any other area of the Airport. City may also require Concessionaire to remove any and
all special equipment and any installations that are unique to Concessionaire, and
Concessiohaire shall comply with such requirement.

2212 Liens.

Concessionaire shall keep the Concession Area, the Terminals and the
Airport free of any liens arising out of the work performed, materials furnished or
obligations incurred by Concessionaire in the performance of installation of Conceséion
Improvements or Concessionaire’s Furnishings, Trade Fixtures and Equipment.
Concessionaire shall notify City at least ten (10) days prior to the commencement of any
work to be performed or materials to be furnished on the Concession Area which could
give rise to any such lien. City shall have the right to post and keep on the Concession
Area any notices that may be required by law or which City may deem proper for the
protection of City, the Terminals or the Concession Area from such liens.

22.13 Payment Bond.
Prior to the commencement of any construction, betterment, improvement,

alteration, addition, repair, demolition or reconstruction of the Concession Improvements
or the Concession Area by Concessionaire or its contractor(s), Concessionaire or its
contractor(s) shall furnish to City, and without expense to City, a payment bond pursuant
to California Civil Code Sections 3247, 3248 et. seq. Such bond shall name
Concessionaire or Concessionaire's contractor(s) as principals and the City as obligee.

Concessionaire shall provide a payment bond equal to one hundred percent (100%) of
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the total amount of the contract or contracts for the construction, alteration, demolition or
" repair of the improvements and facilities. The bond shall guarantee the prompt payment
to all persons named in California Civil Code Section 3181, amounfs due under the
Unemployment Insurance Code and amounts required to be deducted, withheld or paid
over to the Employment Development Department from the wage of employees of the
contractor and subcontractors pursuant to Section 13020 of the Unenﬁployment
Insurance Code, and reasonable attorneys' fees. Prior to commencement of any work
requiring a bond, the bond must be approved by the City Attorney and filed with the City
Clerk. Immediately upon completion of any work or improvements, Concessionaire shall
record in the office of the Santa Clara County Recorder a notice of completion complying

with the requirement of California Civil Code Section 3093.

SECTION 23 DEFAULT BY CONCESSIONAIRE

In addition to the other defaults specified in this Agreement, the Director
may determine in the Director’s sole discretion that Concessionaire is in default under this
Agreement if:

23.1 Concessionaire fails duly and punctually to pay the Concession Fee, or to
make any other payment required hereunder, when due to City; or

23.2 Concessionaire fails to maintain any insurance required under SECTION 8;
or

23.3 A court makes or enters any decree or order: (i) adjudging Concessionaire
to be bankrupt or insolvent; (ii) approving as ‘properly filed a petition seeking
reorganization of Concessionaire under the bankruptcy laws or any other applicable
debtor’s relief law or statute of the United States or any state thereof;‘ (iii) appointing a

"""""""""""""""""""""" receiver, trustee-or-assignee-of Concessionaire-in-bankruptcy or-insolvencyor-for-its——

property; (iv) directing the winding up or liquidation of Concessionaire and such decree
or order has continued for a period of thirty (30) days; or (v) Concessionaire voluntarily
submits to or filed a petition seeking any such decree or order; or

23.4 A petition under any part of the Federal bankruptcy Laws, or an action under
any present or future insolvency law or statute, is filed against Concessionaire and is not

or shall not be dismissed within thirty (30) days after the filing thereof; or
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23.5 Concessionaire assigns or otherwise transfers its interest in this Agreement
in violation of the provisions contained in this Agreement whether voluntarily or by
operation of law; or

23.6 Concessionaire makes a general assignment of its assets for the benefit of
its creditors; or |

23.7 The sequestration or attachment of, or execution or other levy on,
Concessionaire’s interest in this Agreement or the Concessionaire's Furnishings, Trade
Fixtures and Equipment or any improvements located thereon occurs and Concessionaire
fails to obtain a return or release of such property within thirty (30) days thereafter, or
prior to sale pursuant to such levy, whichever first occurs; or

23.8 Concessionaire fails to install the Concessionaire’s Furnishings, Trade
Fixtures and Equipment and Concession Improvements in compliance with the Schedule
as provided above; or

23.9 The Concession Operations are repeatedly unavailable for use by the
public, as more specifically provided in SECTION 4; or

23.10 Concessionaire fails to keep, perform and observe each and every other
promise, covenant and agreement set forth in this Agreement, and such failure continues
for a period of more than ten (10) days after delivery by Director of a written notice of such
breach or default, except where fulfillment of its obligation requires activity over a period
of time, in excess of ten (10) days, and Concessionaire commences in good faith to
perform whatever may be required for fulfillment within ten (10) days after receipt of notice
and continues such performance without interruption, except for causes beyond its
control.

23.11 Any representation or warranty made by Concessionaire hereunder is false

or misleading in any material respect as of the date on which such representation or

warranty is made; or

23.12 The occurrence of any act or omission on the part of Concessionaire which
operates to suspend, revoke or terminate any certificate, permit, franchise, approval,
authorization or power necessary for Concessionaire to lawfully conduct the Operations
which Concessionaire is required or permitted to conduct on the Concession Area or on
the Airport; or
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23.13 Any lien is filed against the Concession Area and/or Concessionaire’s
Furnishings, Trade Fixtures and Equipment because of any act or omission of
Concessionaire, and is not discharged or contested by Concessionaire in good faith by

proper legal proceedings within twenty (20) calendar days after receipt of notice thereof.

SECTION 24 CITY'S REMEDIES

241 Termination. _

Upon any default, City shall have the right at City's election to terminate this
Agreement by giving Concessionaire written notice of termination in which event this
Agreement shall terminate on the date set forth for termination in such notice. Any
termination under this paragraph shall not relieve Concessionaire from the payment of
any sums then due to City or from any claim for damages or fees previously accrued or
then accruing against Concessionaire. In no event shall City have any obligation to
Concessionaire, financial or otherwise, as a result of the termination of this Agreement
following a default.

24.2 Damages

In the event City elects to terminate this Agreement, Concessionaire shall pay to
City all amounts owing at the time of termination on account of Concessionaire's breach
of any term, covenant or condition of this Agreement including, but not limited to, unpaid
fees plus interest thereon on all such amounts from the date due until paid at the rate of
one and a half percent (1 1/2%) per month; and any other amount to compensate City
fully for all detriment broximately caused by Concessionaire's failure to perform its
obligations hereunder or which in the ordinary course would likely result therefrom.

24.3 Liquidated Damages

granting the concession is to ensure that customer service provided to the traveling 'public
using the concession services at the Airport is of the highest caliber and is consistent with
the image that the City and the Airport want to project to its users and visitors.
Concessionaire further agrees that City will suffer damage if Concessionaire fails to meet
these standards and that, due to the nature of certain breaches, the actual damage to the
City would be impractical or very difficult to remedy.
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CONCESSIONAIRE AND CITY AGREE THAT THE AMOUNTS SET FORTH IN
SECTION 24.3.1 BELOW, SHALL BE PAID TO CITY AS LIQUIDATED DAMAGES IF
CONCESSIONAIRE BREACHES THE PERFORMANCE STANDARDS SPECIFIED IN
SUCH SECTION 24.3.1. CONCESSIONAIRE AND CITY ACKNOWLEDGE THAT
CITY'S ACTUAL DAMAGES IN THE EVENT OF A BREACH OF SUCH PERFORMANCE
STANDARDS WOULD BE IMPRACTICAL OR VERY DIFFICULT TO DETERMINE.
THEREFORE, BY PLACING THEIR SIGNATURES BELOW, CITY AND
CONCESSIONAIRE ACKNOWLEDGE THAT THE AMOUNTS SET FORTH IN
SECTION 24.3.1 BELOW HAVE BEEN AGREED UPON AS THE PARTIES’
REASONABLE ESTIMATE OF CITY’S DAMAGES IN THE EVENT OF SUCH BREACH.
CITY’'S ACCEPTANCE OF ANY LIQUIDATED DAMAGES AS A RESULT OF A
PERFORMANCE STANDARD BREACH SHALL NOT PREVENT CITY FROM
EXERCISING ANY OTHER RIGHT OR REMEDY FOR DEFAULT AVAILABLE TO CITY
UNDER THIS AGREEMENT.

CITY: CONCESSIONAI@

24.3.1 Performance Standard Breaches.

The following specified breaches shall be referred to as
“Performance Standard Breaches”. Concessionaire agrees to pay to City the amount
specified below as liquidated damages for the applicable breach.

24.31.1 Concession Locations not open during approved
scheduled Hours of Operation or during such times of flight delays, as referenced in
SECTION 4.20.1: $100.00 per occurrence.

rrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrr 24.3.1.2—The numberof written-complaints from-differentindividuals
exceeds two (2) for any given location in any thirty (30) day period, provided
Concessionaire has not provided an explanation or response concerning the complaint
which is satisfactory to the Director: $50.00 per complaint beginning with the 3™ complaint
for that month.
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24.3.1.3 Concession Locations improperly or poorly stocked as
specified by the Director: $100.00 per occurrence.

24.3.1.4 Health code citations: $200.00 for each citation not
cleared during the cure period stipulated by the Health Department; an additional $100.00
per day past the cure period for each cited violation not corrected.

24.3.1.5 Any reports requested by Director not received by the
required' date: $25.00 per day per report, until any such reports are received by City.

| 24.3.1.6 Concessionaire or Subconcessionaire personnel are not
in ‘désignated’ uniform/attire as required, when working at RMU Concession Locations:
$50.00 per person per day.

24.3.1.7 Product price adjustments or Product removals not
accomplished within the time frame prescribed by the Director or his designee: $100.00
per occurrence per day.

24.3.1.8 Concession Area not kept in a Like New, safe, clean,
sanitary and good physical condition: $200.00 per occurrence per day.

24319 Lack of employee attendance at Airport-sponsored
orientation and customer service training classes: $100.00 per employee who has not
attended class within the first thirty (30) days of hire date or the first date that a class is
offered, whichever is later.

24.3.1.10 Failure to comply with Section 4.31 Annual Business
Fair: $20,000.00 per occurrence.

24.3.1.11 Intentionally left blank.

24.3.1.12 Delivery of supplies by other than approved
routes/modes/times: $200.00 per occurfence.

24.3.1.13 The continuous and uninterrupted operation of the

Concession Operations is an important customer service aspect to the Airport.
Concessionaire understands and agrees that City will suffer damage if Concessionaire
fails to maintain continuous and uninterrupted operation of the Concession Operations
~ and that, due to the nature of any such failure, the actual damage to the City would be
impractical or very difficult to remedy. Therefore, the Concessionaire will be assessed

liquidated damages in the amount of $100.00 per Concession Location for each day the
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Concession Location is not fully available after the Commencement Date for customer
use for a continuous period or periods totaling in excess of four (4) hours on that day,
unless the unavailability of the Concession Location is the result of a cause beyond
Concessionaire’s control or during the reconcept transition not to exceed thirty (30) or
sixty (60) days as provided in Section 4.11.13. For the purpose of calculating downtime
charges, one day shall be the period from 12:00 a.m. to 11:59 p.m. Assessment of this
fee shall not limit City’s remedies with respect to any other default of this Agreement. If
the Concessionaire's Furnishings, Trade Fixtures and Equipment or Concession
Improvements do not function or the Concession Operations are otherwise unavailable
for more than four (4) hours in any day: (a) more than two (2) times in any calendar month
during the Term of this Agreement; or (b) more than ten (10) times in any calendar year
during the Term of this Agreement, any such event shall be a separate Event of Default
under this Agreement.

24.3.1.14 Failure to have an on-site qualified, competent, and
experienced manager representing Concessionaire onsite within thirty (30) days at any
time during the term of the Agreement: $50.00 per day, per occurrence.

24.3.2 Procedure for Declaring Performance Standard Breaches

The determination as to whether Performance Standards have been
rhet is at the reasonable discretion of the Director or his designee.

24.3.21 Upon determining the existence of a Performance
Standard Breach, the Director shall issue a written notiﬁce to Concessionaire of the
occurrence of such breach and the City’s claim for liquidated damages.

24.3.2.2 The Performance Standard Breach shall become final ten
(10) calendar days after the date the notice of Performance Standard Breach is sent to

Concessionaire, unless the Director receives a written statement from Concessionaire,

with Concessionaire’s evidence that the breach did not occur. Director shall review such
evidence and determine, ih his reason‘able discretion, whether Concessionaire has
demonstrated that the breach did not occur.

24.3.2.3 The Director shall review the Concessionaire’s evidence

as soon as reasonably possible after timely receipt of such evidence.
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24.3.2.4 The Director shall render a decision sustaining or
reversing the determination that a breach occurred and the claim for liquidated damages.
A written notice of decision shall be delivered to the Concessionaire.

24.3.2.5 If such written evidence is not received by the Director
within ten (10) calendar days of the date of the notice of Performance Standard Breach,
the Director’s determination shall be final ahd the applicable liguidated damages shall be
immediately due and payable. |

24.3.2.6 Upon expiration of the period for Concessionaire to deliver
its written evidence or upon Director’s determination that a breach occurred after
reviewing Concessionaire’s written evidence as provided above, Concessionaire agrees
to immediately pay City the liquidated damages amount. Concessionaire further agrees
that the Director may, at his option, deduct the amount of such liquidated damages from
any d'epbsit or performance guarantee provided by Concessionaire, without further notice
to Concessionaire.

24.4 No Waiver by City
The waiver by City of any breach of any term, condition or provision herein

contained shall not be deemed to be a waiver of any subsequent breach of such term,
covenant or condition. The consent or approval by City to any act of Concessionaire
requiring City's approval shall not be deemed to waive or render unnecessary the need
for City's consent or approval to or of any subsequent similar act of Concessionaire. The
subsequent acceptance of any fees or charges hereunder by City shall not be deemed to
be a waiver of any preceding breach by Concessionaire of any term, covenant or condition
of this Agreement other than the failure of Concessionaire to pay the particular fee or
charge so accepted, regardless of City's knowledge of such preceding breach at the time

of the accepting of such fee or charge. No waiver, consent or approval by City shall be

effective unless made by a duly authorized representative of City.
245 City's Right to Cure
Upon any default of Concessionaire, City may, at City's election, after first giving
Concessionaire written notice, cure any default in the payment of money or performance
of any act required under this Agreement, but without any obligation of City to make such -

payment or perform such act and without waiving any rights of City or relieving

81

DBDICARN INACE 11

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.



RD:KF:CAG
10/20/2017

Concessionaire from any obligation under this Agreement. All amounts incurred by City,
plus ten percent (10%) thereof for administrative overhead as such percentage is
approved, established or modified from time to time by the City Council, and all penalties,
interest, and costs in connection therewith shall be due and payable by Concessionaire
to City on demand together with interest thereon at the rate of one and a half percent (1
1/2%) per month from the date paid by City, plus any collection costs. The receipt for any
payment by City on behalf of Concessionaire shall be prima facie evidence that the
expense incurred was necessary and reasonable and that such expense was incurred by

City on behalf of Concessionaire.

SECTION 25 ACCEPTANCE OF CONCESSION AREA

25.1 Concessionaire has carefully examined the Concession Area and is
satisfied with the current condition, Concessionaire acknowledges that no representation
or warranty has been made by City concerning the nature, quality or suitability for
Concessionaire's business of the Concession Area or the Airport, or the existence of any
Hazardous Materials in, on, upon, under or about the Concession Area or the Airport, and
Concessionaire acknowledges that it shall have no rights against City by reason of such
matters or any claimed deficiencies therein. Concessionaire accepts the Concession
Area “as is”’, and as being in good, safe and sanitary condition satisfactory for
Concessionaire's use.

25.2 Concessionaire acknowledges that City has made no representations or
warranties with respect to the Concession Area, the Airport or this Agreement except as
expressly set forth in this Agreement, and no rights, easements or licenses, implied or

otherwise, are or shall be acquired by Concessionaire unless expressly set forth in this

ﬂrt\f\mf\v\t

SECTION 26 RIGHT TO ENTER

City reserves the right to enter the Cbncession Area at any and all times for any purpose
and the right to inspect the Concession Improvements and Concessionaire’s Furnishings,

Trade Fixtures and Equipment.

82

NDODECARN 1IANCET 11 O

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.



RD:KF.CAG
10/20/2017

SECTION 27 REPRESENTATIONS AND WARRANTIES

Concessionaire represents, warrants and covenants with respect to this Agreement and
any amendment hereto as follows:

271 If Concessionaire executes this Agreement as a corporation, then
Concessionaire and the persons executing this Agreement on behalf of Concessionaire
represent and warrant that the individuals executing this Agreement on Concessionaire's
behalf are duly authorized to do so in accordance with a duly-adopted resolution of the
Board of Directors of Concessionaire, a copy of which is delivered to Director on execution
hereof, and in accordance with the bylaws of Concessionaire, and that this Agreement is
binding upon Concessionaire.

27.2 Concessionaire is a partnership or joint venturé, at least two (2) partners or
each of the joint ventures, as the case may be, shall execute this Agreement on behalf of
Concessionaire. |

27.3 That there are no unresolved claims or disputes between Concessionaire
and City.

27.4 That Concessionaire shall furnish true and accurate financial statements,
records, reports, resolutions, certifications, and other information as may be requested of
Concessionaire by City from time to time during the Term of this Agreement.

27.5 That Concéssionaire is in compliance with all local, state, and federal laws
related to the Concession Operations.

27.6 That Concessionaire possesses the necessary experience and
gualifications to conduct the Concession Operations at the Airport.

27.7 That all information provided to City in connection with award of the

Concession is true and correct in all material respects.

SECTION 28 HAZARDOUS MATERIALS - PROHIBITIONS AND RESTRICTIONS

Concessionaire shall at all times comply with the provisions of this Agreement, including

those provisions of EXHIBIT G, regarding Hazardous Materials.
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SECTION 29 MISCELLANEOUS

29.1 Consent

Whenever in this Agreement the approval or consent of a party is required, such
approval or consent shall be in writing and shall be executed by a person having the
express authority to grant such approval or consent.

29.2 Director’s Consent

The Director shall act reasonably and in good faith in exercising any power to
approve, disapprove or consent to any action of Concessionaire pursuant to this
Agreement, and the Director shall not arbitrarily or capriciously exercise any such power
granted to the Director under this Agreement.

29.3 Controlling Law

Except as federal law may apply, the parties agree that this Agreement shall be
governed and construed by and according to the laws of the State of California.

29.4 Counterparts

This Agreement may be executed in any number of counterparts, each of which
shall be an original, but all of which together shall constitute one and the same instrument.

29.5 Entire Agreement/Order of Precedence

This instrument contains all 'of the agreements and conditions entered into and
made by and between the parties and may not be modified orally, or in any manner, other
than by an agreement in writing signed by all the parties hereto or their respective
successors-in-interest.  If any provision of Concessionaire’s Proposal (EXHIBIT P)
conflicts with or is inconsistent with the provisions of this Agreement, the terms of this
Agreement will govern.

29.6 Force Majeure

Neither party shall be deemed to be in default on account of any Unavoidable

Delay or failure to perform its obligations under this Agreement which results from an act
of God, acts of superior governmental authority, a strike, a boycott, a shortage of items,
or any other cause beyond the reasonable control of such party. Concessionaire shall
not be entitled to any reduction in the MAG or other monetary compensation as a result

of terminal evacuations ordered by the Airport or any other governmental authority.
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29.7 Gender

Any reference to the masculine gender shall be deemed to include references to
the feminine or neuter gender.

29.8 Headings

The paragraph headings are not a part of this Agreement and shall have no effect
upon the construction or interpretation of any part of the Agreement.

29.9 Resolutions

If requested by City, Concessionaire shall submit a copy of any corporate
resolution that authorizes any director or officer to act on behalf of Concessionaire or that
authorizes Concessionaire to enter into this Agreement.

29.10 Severability

If a court of competent jurisdiction finds or rules that any provision of this
Agreement is void or unenforceable, the remaining provisions of this Agreement shall
remain in effect.

29.11 Successors and Assigns

The provisions of this Agfeement concerning transfer shall apply to and bind the
successors and assigns of the parties hereto.

29.12 Time of Essence

Time is of the essence of this Agreement and each of its provisions.

29.13 Venue

In the event that suit shall be brought by either party hereunder, the parties agree
that venue shall be exclusively vested in the state courts of the Couhty of Santa Clara or,
if federal jurisdiction is appropriate, exclusively in the United States District Court of the
Northern District of California.

29.14 Concessionaire not an Agent of City

Concessionaire is not an agent, contractor or employee of City and nothing in this
Agreement or any action of Concessionaire shall be construed in any way to constitute

Concessionaire as an agent, contractor or employee of City for any purpose.
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29.15 Joint and Several

If there be more than one Concessionaire designated in or signatory to this
Agreement, the obligations hereunder imposed upon Concessionaire shall be joint and
several; and the term Concessionaire as used in this Agreement shall refer to each and
every of said signatory parties, severally as well as jointly. '

29.16 Material Considerations

Each and every term, condition, covenant and provision of this Agreement is and
shall be deemed to be a material part of the consideration for City's entry into this
Agreement, and any breach hereof by Concessionaire shall be deemed to be a material
breach. Each term and provision of this Agreement performable by Concessionaire shall
be construed to be both a covenant and a condition.

29.17 Exhibits and Addenda

All exhibits and addenda referred to herein, and any exhibits or schedules which
may from time to time be referred to in any duly executed amendment thereto, are by
such reference incorporated herein and shall be deemed a part of this Agreement as if
set forth fully herein.

29.18 No Assumption

The review, approval, inspection, examination or consent of City of or to any item
to be reviewed, approved, inspected, examined or consented to by City shall not
constitute the assumption of any responsibility by City for either accuracy or sufficiency
.of any item or the quality or suitability of such item for its intended use, but rather be for
the sole purpose of protecting City's interests. Neither Concessionaire nor third parties,
including persons claiming under Concessionaire, shall have any rights hereunder
resulting therefrom or otherwise.

| 29.19 Hold Harmless

Concessionaire shall defend, indemnify and hold City harmless from and against
claims for any broker's commissions, finder's fee or other commission or fee'relating to

the leasing of the Concession Area by anyone claiming by or through Concessionaire.
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SECTION 30 NOTICES

All notices, statements, demands, requests, consents, approvals, authorizations, offers,
agreements, appointments or designations hereunder by either party to the other, shall
be in writing and shall be addressed as follows:

If to City, the same shall be addressed to: |

Norman Y. Mineta San José International Airport
Director of Aviation

1701 Airport Blvd, Suite B-1130

San José, CA 95110

or to such other places as City may designate in writing. If to Concessionaire, the same
shall be addressed to the address set forth in SECTION 1, or to such other place as
Director or Concessionaire, respectively, may notify the other in writing, except as
provided below. All notices shall be sufficiently given and served upon the other party if
sent by first-class U.S. mail, postage prepaid, or by facsimile to the facsimile numbers
indicated herein for either party. All termination notices shall be served in accordance
with California Code of Civil Procedure Section 1162, as it may be amended or modified.

SECTION 31TITLE V]I CLAUSES FOR COMPLIANCE WITH NONDISCRIMINATION
REQUIREMENTS

(Source: Appendix A of Appendix 4 of FAA Order 1400.11, Nondiscrimination in

Federally-Assisted Programs at the Federal Aviation Administration)

Compliance with Nondiscrimination Requirements. During the performance of the
Agreement, the Concessionaire, for itself, its assignees, and successors in interest

(hereinafter referred to in this Section 31 as the “Concessionaire”) agrees as follows:

1. Compliance with Regulations: The Concessionaire (hereinafter includes
consultants) will comply with the Title VI List of Pertinent Nondiscrimination
Statutes and Authorities, as they may be amended from time to time, which are
herein incorporated by reference, set forth in Section 32 of this Agreement, and

made a part of the Agreement.
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2. Non-discrimination: The Concessionaire, with regard to the work performed by it
during the Agreement, will not discriminate on the grounds of race, color, or
national origin in the selection and retention of subcontractors, including
procurements of materials and leases of equipment. The Concessionaire will not
participate directly or indirectly in the discrimination prohibited by the Acts and the
Regulations, including employment practices when the Agreement covers any

activity, project, or program set forth in Appendix B of 49 CFR part 21.

3. Solicitations for Subcontracts, Including Procurements of Materials and
Equipment: In all solicitations, either by competitive bidding, or negotiation made
by the Concessionaire for work to be performed under a subcontract, including
procurements of materials, or leases of equipment, each potential subcontractor or
supplier will be notified by the Concessionaire of the Concessionaire’s obligations
under the Agreement and the Acts and the Regulations relative to Non-

discrimination on the grounds of race, color, or national origin.

4. Information and Reports: The Concessionaire will provide all information and
reports required by the Acts, the Regulations, and directives issued pursuant
thereto and will permit access to its books, records, accounts, other sources of
information, and its facilities as may be determined by the City or the Federal
Aviation Administration to be pertinent to ascertain compliance with such Acts,
Regulations, and instructions. Where any information required of the
Concessionaire is in the exclusive possession of another who fails or refuses to

— furnish the information, the Concessionaire will so certify to the City or the Federal

Aviation Administration, as appropriate, and will set forth what efforts it has made

to obtain the information.

5. Sanctions for Noncompliance: In the event of Concessionaire noncompliance

with the Non-discrimination provisions of the Agreement, the City will impose such
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Agreement sanctions as it or the Federal Aviation Administration may determine to

be appropriate, including, but not limited to:

a. Withholding payments to the Concessionaire under the Agreement until the
Concessionaire complies; and/or

b. Cancelling, terminating, or suspending the Agreement, in whole or in part.

6. Incorporation of Provisions: The Concessionaire will include the provisions of
paragraphs one through six in every subcontract, including procurements of
‘materials and leases of equipment, unless exempt by the Acts, the Regulations
and directives issued pursuant thereto. The Concessionaire will take action with
respect to any subcontract or procurement as the City or the Federal Aviation
Administration may direct as a means of enforcing such provisions including
sanctions for noncompliance. Provided, that if the Concessionaire becomes
involved in, or is threatened with litigation by a subcontractor, or supplier
because of such direction, the Concessionaire may request the City to enter into
any litigation to protect the interests of the City. In addition, the Concessionaire
may request the United States to enter into the litigation to protect the interests of
the United States

SECTION 32 TITLE VI LIST OF PERTINENT NONDISCRIMINATION AUTHORITIES

(Source: Appendix E of Appendix 4 of FAA Order 1400.11, Nondiscrimination in

Federally-Assisted Programs at the Federal Aviation Administration)

During the performance of the Agreement, the Concessionaire, for itself, its assignees, and
successors in interest (hereinafter referred to in this Section 32 as the “Concessionaire]”)
agrees to comply with the following non-discrimination statutes and authorities; including

but not limited to:
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Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d ef seq., 78 stat. 252),

(prohibits discrimination on the basis of race, color, national origin);

49 CFR part 21 (Non-discrimination In Federally-Assisted Programs of The
Department of Transportation—Effectuation of Title VI of The Civil Rights Act of
1964);

The Uniform Relocation Assistance and Real Property Acquisition Policies Act of
1970, (42 U.S.C. § 4601), (prohibits unfair treatment of persons displaced or
whose property has been acquired because of Federal or Federal-aid programs

and projects);

Section 504 of the Rehabilitation Act of 1973, (29 U.S.C. § 794 ef seq.), as
amended, (prohibits discrimination on the basis of disability); and 49 CFR part
27;

The Age Discrimination Act of 1975, as amended, (42 U.S.C. § 6101 et seq.),

(prohibits discrimination on the basis of age);

Airport and Airway Improvement Act of 1982, (49 USC § 471, Section 47123), as
amended, (prohibits discrimination based on race, creed, color, national origin, or

sex);

The Civil Rights Restoration Act of 1987, (PL 100-209), (Broadened the scope,

coverag'é"'a'nd”appI'ica"bi'l'ity"cf Title VI of the Civil Rights Act of 1964, The Age
Discrimination Act of 1975 and Section 504 of the Rehabilitation Act of 1973, by

expanding the definition of the terms “programs or activities” to include all of the

programs or activities of the Federal-aid recipients, sub-recipients and

contractors, whether such programs or activities are Federally funded or not);
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e Titles Il and Ill of the Americans with Disabilities Act of 1990, which prohibit
discrimination on the basis of disability in the operation of public entities, public
and private transportation systems, places of public accommodation, and certain
testing entities (42 U.S.C. §§ 12131 — 12189) as implemented by Department of
Transportation regulations at 49 CFR parts 37 and 38; |

« The Federal Aviation Administration’é Non-discrimination statute (49 U.S.C. §
47123) (prohibits discrimination on the basis of race, color, national origin, and

sex);

e Executive Order 12898, Federal Actions to Address Environmental Justice in
Minority Populations and Low-Income Populations, which ensures non-
discrimination against minority populations by discouraging programs, policies,
and activities with disproportionately high and adverse human health or

environmental effects on minority and low-income populations;

o Executive Order 13166, Improving Access to Services for Persons with Limited
English Proficiency, and resulting agency guidance, national origin discrimination
includes discrimination because of limited English proficiency (LEP). To ensure
compliance with Title VI, you must take reasonable steps to ensure that LEP
persons have meaningful access to your programs (70 Fed. Reg. at 74087 to
74100);

e Title IX of the Education Amendments of 1972, as amended, which prohibits you

rrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrr from-discriminating-because-of sex-in-education-programs-or-activities(20-U-S-C:
1681 et seq).
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SECTION 33 FEDERAL FAIR LABOR STANDARDS ACT (FEDERAL MINIMUM
WAGE '

This Agreement incorporates by reference the provisions of 29 CFR part 201, the
Federal Fair Labor Standards Act (FLSA), with the same force and effect as if given in
full text. The FLSA sets minimum wage, overtime pay, recordkeeping, and child labor

standards for full and part time workers.

The Concessionaire has full responsibility to monitor compliance to the referenced
statute or regulation. The Concessionaire must address any claims or disputes that
arise from this requirement directly with the U.S. Department of Labor — Wage and Hour

Division.

SECTION 34 OCCUPATIONAL SAFETY AND HEALTH ACT OF 1970

This Agreement incorporates by reference the requirements of 29 CFR Part 1910 with
the same force and effect as if given in full text. Concessionaire must provide a work
environment that is free from recognized hazards that may cause death or serious
physical harm to the employee. The Concessionaire retains full respbnsibility to monitor
its compliance and their subcontractor’'s compliance with the applicable requirements of
the Occupational Safety and Health Act of 1970 (20 CFR Part 1910). Concessionaire
must address any claims or disputes that pertain to a referenced requirement directly

with the U.S. Department of Labor — Occupational Safety and Health Administration.

__SECTION 35 GENERAL CIVIL RIGHTS PROVISIONS

The tenant/concessionaire/lessee and its transferee agree to comply with pertinent
statutes, Executive Orders and such rules as are promulgated to ensure that no
person shall, on the grounds of race, creed, color, national origin, sex, age, or

~ disability be excluded from participating in any activity conducted with or benefiting

from Federal assistance.
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This provision obligates the tenant/concessionaire/lessee or its transferee for the
period during which Federal assistance is extended to the airport through the Airport
Improvement Program.

In cases where Federal assistance provides, or is in the form of personal property; real
property or interest therein; structures or improvements thereon, this provision

obligates the party or any transferee for the longer of the following periods:

(a) The period during which the property is used by the airport sponsor or any
transferee for a purpose for which Federal assistance is extended, or for
another purpose involving the provision of similar services or benefits; or

(b) The period during which the airport sponsor or any transferee retains ownership

or possession of the property.

SECTION 36 CONCESSIONAIRE’S PROPOSAL

In the event of any conflict between Concessionaire’s Proposal (EXHIBIT P) and this

Agreement, the terms and conditions of this Agreement shall apply and prevail.

[remainder of page intentionally left blank]
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement by their

authorized officers on the dates set forth below.

‘CITY”
CITY OF SAN JOSE, a municipal
APPROVED AS TO FORM: corporation of the State of California
\
.
By: lyCe—" %Q By:
KEVIN FISHER Name: TONI J. TABER, CMC

Chief Deputy City Attorney Title: City Clerk

Dated:

‘CONCESSIONAIRE”

PRI-SAN JOSE, LLC,
a California limited liabilit

AZA Lo

Print Name
lEs

2 Q!:Séwéé es_’l}t:.:
Title ks g.‘g 3 PAatTuc -

Ombed DD | 200

Date

94
PRI-SAN JOSE, LLC
Retail Merchandising Units Concession Agreement
Document No. 10617-CA-17
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CERTIFICATE OF LLC AUTHORITY

This Certificate of LLC Authority shall be executed by the manager of the limited

liability company.

I,‘&nga Qg,suggga Iw~re. , certify that | am the manager of the
Name of Manager

limited liability company named in the attached agreement;

that ggss . ‘Jbémggékgo signed the agreement on behalf of the limited
Name of Person that Signed Agreement

of the limited liability

A AL
sqn that Signed Agreement

company; and that the agreement was duly signed for and on behalf of the limited
liability company by authority of its members, and is within the scope of its limited

liability company powers.

By, Z —
Narme: )Qoss. J.%Ma

Its:  Manager

Date: @mt'é_ &3‘&0)‘7
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EXHIBIT A - AIRPORT SITE PLAN

Terminal B
| | Parking GarageMental Car Cemer

L1 o] . ARVAH ¥ HIAFTE o
‘ Alpart Campus Map 5AN JOSC 4"7'\16,,
Wi LS,
Date: SEHIONR st rant ks

EXHIBIT A
Airport Site Plan
PRI-SAN JOSE, LLC
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EXHIBIT B — CONCESSION AREA

(See Attached)

EXHIBIT B
Concession Area
PRI-SAN JOSE, LLC
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EXHIBIT C — RMU LOCATION AND SQUARE FOOTAGE

Number Location ; Square Feet

1 TA+2-C008 Terminal A Not to exceed 70 sq. ft
2 TA-2-CCABS Terminal A ‘ Not to exceed 70 sq. ft
3 TA-2-CCA15W Terminal A Not to exceed 70 sq. ft
4 TA-2-B000S 7 Terminal A : Not to exceed 70 sq. ft.
5 TB-2-B025 Terminal B Not to exceed 70 sq. ft.
6 TB-2-B015 Terminal B Not to exceed 70 sq. ft.
7 TB-2-B011 Terminal B Not to exceed 70 sq. ft.
8 TB-2-B051 Terminal B Not to exceed 70 sq. ft.
9 TB-2-B039 Terminal B Not to exceed 70 sq. ft.

' TOTAL Not to Exceed 630 sq.

EXHIBIT C
RMU Location and Square Footage
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EXHIBIT D
INTENTIONALLY OMMITTED
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EXHIBIT E
SAMPLE LETTER OF CREDIT

___(Bank Name) 1
(Bank Address)

IRREVOCABLE STANDBY LETTER OF [Date] CREDIT? NO.

BENEFICIARY:

CITY OF SAN JOSE, CALIFORNIA
1701 AIRPORT BLVD, SUITE B-1170
SAN JOSE, CALIFORNIA 95110
APPLICANT:

(Concessionaire Name)
(Concessionaire Address)

Sir or Madam OR To Whom it May Concern:

We hereby open our irrevocable standby letter of credit no. in your favor for
account of the applicant for an amount not to exceed in the aggregate U.S. dollars
AND 00/100 U.S. $ » .00 2 available by your draft(s)

drawn at sight “on us accompanied by:

Your written statement purportedly signed by an authorized representative of City of San
Jose, California showing the name and title of the signer and reading as follows:

"The undersigned, a duly authorized representative of City of San Jose, California does
hereby certify that (Concessionaire Name) has been in
default of contractual obligations with respect to its agreement(s) with the City of San
Jose, California, entitled 5

This letter of credit sets forth in full the terms of our undertaking and such undertaking
shall not in any way be modified, amended or amplified by reason of our reference to any
agreement or instrument referred to herein or in which this letter of credit is referred to.
Any such agreement or instrument shall not be deemed incorporated herein by reference.

EXHIBIT E
Sample Letter of Credit
PRI-SAN JOSE, LLC
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Draft(s) must be marked "drawn under (Bank Name) Letter Of Credit No.

Draft(s) must be presented to (Bank Name) and

Address) located at
Attn:

not later than [date] (the "expiration date") or
any such automatically extended expiration date as provided herein below. Partial draws
are allowed.®

It is a condition of this standby letter of credit that the expiration date shall be automatically |
extended, without amendment, for periods of one year from each successive expiration
date, unless, no less than thirty (30) days before the then current expiration date, we
notify you in writing by registered mail (return receipt) that this letter of credit will not be
extended beyond the then current expiration date?, in which event the City of San Jose
may draw the full amount of the letter of credit. Any such notice shall be deemed received
by you on the date such notice is deposited in the U.S. mails, registered (return receipt),
postage prepaid.

We hereby agree with you that draft(s) drawn under and in compliance with the terms and
conditions of this letter of credit shall be duly honored on due presentation to
(Bank Name) , 8

Except as otherwise expressly stated herein, this credit is issued subject to [either of the
following is acceptable: (a) the Uniform Customs And Practice For Documentary Credits
(2007 Revision), International Chamber Of Commerce Publication No. 600; or (b) the
International Standby Practices ISP98, as published by the International Chamber of
Commerce Publication No. 590].2

Communications to us with respect to this letter of credit must be in writing and shall be
addressed to us at __ (Bank Name) and
Address) Attn:
specifically referring thereon to this letter of credit by number.

t

———Authorized signature’®

EXHIBIT E
Sample Letter of Credit
PRI-SAN JOSE, LLC
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EXHIBIT F - INSURANCE
CONCESSIONAIRE'S REQUIRED INSURANCE COVERAGE

CONCESSIONAIRE’s Insurance Coverage
At all times during this Lease CONCESSIONAIRE, at CONCESSIONAIRE 'S sole cost
and expense, shall procure and maintain insurance against claims for injuries to persons

or damages to property which may arise from, or in connection with the
CONCESSIONAIRE’S operation in and use of the Premises.

A. Minimum Scope and Limits of Insurance

Coverage shall be at least as broad as:

1. The coverage provided by Insurance Services Office Commercial General
Liability coverage (“occurrence” form CG 0001) with a minimum limit of not
less than $5,000,000 combined single limit for bodily injury and property
damage and coverage including premises operations, products and
completed operations, personal injury (coverage for A, B, & C), blanket
contractual liability, Fire Legal Liability, and liquor legal liability (if the sale

of alcohol).

2. Workers' Compensation insurance as required by the California Labor Code

and $1,000,000 Employers Liability insurance.

3. The coverage provided by Commercial Automobile Insurance coverage

described in Insurance Services Office Form Number CA 0001. Coverage

shallwbe—"includedwformalIf—ownedrrnonsownedmandﬂhirredmautomobiIvesﬁwithww; 777777777777777777777777777 S
$1,000,000 combined single limit per accident for bodily injury and
property damage.

4, Property and casualty insurance against all risks of loss to any
betterments, Concessionaire’s furniture, fixturés, stock and equipment,

including_ fixtures, improvements and betterments installed by

EXHIBIT F
Insurance
PRI-SAN JOSE, LLC
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Concessionaire, in the leased premises for a limit of full replacement cost

with no coinsurance penalty provision.

5. Business Interruption and Extra Expense insurance in an amount covering
the City only for loss of income and extra expense for a period up to

twelve months with a minimum limit of $1,000,000 per occurrence.

6. -On or before 90 days commencement of any construction activities:
CONCESSIONAIRE shall ensure its contractors, subcontractors and
consultants have the same required insurance, of the same scope, limits
and endorsements, as CONCESSIONAIRE is required to have as well as
Builders Risk during course of construction, build outs, remodels or
CONCESSIONAIRE improvements and betterments. City shall be named

as a loss payee on the policy

B. Deductibles and Self-Insured Retentions
Any deductibles or self-insured retentions must be declared to, and approved by

CITY's Risk Manager. At the option of CITY, either; the insurer shall reduce or
eliminate such deductibles or self-insured retentions as respects CITY, its officer,
employees, agents and Concessionaires; or Concessionaire shall procure a bond
guaranteeing payment of losses and related investigations, claim administration

and defense expenses in an amount s'pecified by the CITY's Risk Manager.

C. Other Insurance Provisions
The general liability policy is to contain, or be endorsed to contain, the following

provisions:
1. Commercial General Liability and Automobile Liability:
a. The City of San José, its officers, employees, agents and contractors

are to be covered as additional insureds as respects: Liability arising
out of activities performed by or on behalf of, Concessionaire;
products and completed operations of Concessionaire; premises
owned, leased or used by Concessionaire; and automobiles owned,

leased, hired or borrowed by Concessionaire. The coverage shall

EXHIBIT F
Insurance
PRI-SAN JOSE. LL.C
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contain no special limitations on the scope of protection afforded to

CITY, its officers, employees, agents and Concessionaires.

b. Concessionaire’s insurance coverage shall be primary insurance as
respects CITY, its officers, employees, agents and contractors. Any
insurance or self-insurance maintained by CITY, its officers,
employees, agents or contractors shall be excess of

Concessionaire’s insurance and shall not contribute with it.

C. Any failure to comply with reporting provisions of the policies by
Concessionaire shall not affect coverage provided CITY, its officers,

employees, agents, or contractors.

d. Coverage shall state that Concessionaire's insurance shall -apply
separately to each insured against whom claim is made or suit is

brought, except with respect to the limits of the insurer's liability.

e. Coverage shall contain a waiver of subrogation in favor of the City,

its officials, employees, agents and contractors

2. Workérs’ Compensation and Employers’ Liability
Coverage shall be endorsed to state carrier waives its rights of subrogation
against the City, its officials, employees, agents and contractors.

3. All Coverages
Each insurance policy required by this Agreement shall be endorsed to state
that coverage shall not be suspended, voided, canceled, or reduced in limits
except after thirty (30) days' prior written notice has been given to CITY,

except for that ten (10) days’ prior written notice shall apply in the event of

cancellation for non-payment of premium.

D. Acceptability of Insurers
Insurance is to be placed with insurers acceptable to CITY's Risk Manager.

E. Verification of Coverage

EXHIBIT F
: Insurance
PRI-SAN JOSE. LLC
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Concessionaire shall furnish CITY with certificates of insurance and with original
endorsements affecting coverage required by this Agreement. The certificates and
endorsements for each insurance policy are to be signed by a person authorized

by that insurer to bind coverage on its behalf.

Proof of insurance shall be mailed to the following address or any subsequent

address as may be directed in writing by the Risk Manager:

City of San José

Risk Management

200 East Santa Clara Street, 14th Floor Tower
San José, CA 95113-1905

F. Subconcessionaires
Concessionaire shall include all subconcessionaires as insured under its policies

or shall obtain separate certificates and endorsements for each subconcessionaire
with a minimum limit of not less than $1,000,000 combined single limit or bodily

injury and property damage for the commercial general liability policy.

G. Review of Coverage
These insurance requirements shall be subject to periodic review by City’s Risk

Manager. Should the Risk Manager require any change in any coverage such
change shall be communicated in writing to Concessionaire and Concessionaire
shall comply with the said change within thirty (30) days of the date of receipt of

the notice.

EXHIBIT F
Insurance
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CONbESSIONAIRE’s Contractor’s Insurance Coverage

Concessionaire shall require any or its contractors engaging in the construction of

Concession Improvements or performing work on premises to provide all the required

insurance listed herein. On or before commencement of construction, Concessionaire

shall provide City’s Risk Manager with written proof of such insurance and with notice of

the name of each contractor providing it, and the work to be performed.

B. Minimum Scope and Limits of Insurance

Coverage shall be at least as broad as:

1.

The coverage provided by Insurance Services Office Commercial General
Liability coverage (“occurrence” form CG 0001) with a minimum limit of not
less than $5,000,000 combined single limit for bodily injury and property
damage and coverage including premises operations, products and
completed operations, personal injury (coverage for A, B,' & C), blanket
contractual liability, Fire Legal Liability, and liquor legal liability (if the sale
of alcohol).

Workers' Compensation insurance as required by the California Labor Code

and $1,000,000 Employers Liability insurance.

The coverage provided by Commercial Automobile Insurance coverage
described in Insurance Services Office Form Number CA 0001. Coverage
shall be included for all owned, non-owned and hired automoBiles with
$1,000,000 combined single limit per accident for bodily injury and
property damage.

betterments, Concessionaire’s furnituré, fixtures, stock and equipment,
inéluding fixtures, improvements and betterments installed by
Concessionaire, in the leased premises for a limit of full replacement cost

with no coinsurance penalty provision.

EXHIBIT F
Insurance
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5. On or before 90 days commencement of any construction activities:
CONCESSIONAIRE shall ensure its contractors, subcontractors and
consultants have the same required insurance, of the same scope, limits
and endorsements,' as CONCESSIONAIRE is required to have as well as
Builders Risk during course of construction, build outs, remodels or
CONCESSIONAIRE improvements and betterments. City shall be named

as a loss payee on the policy.

6. Professional Liability Errors and Omissions as is appropriate to
consultants profession; Architects’ and engineers’ coverage is to be
endorsed to include contractual liability. (For Contractors or
Subcontractors performing any type of design or enginéering services or
other professional services including but not limited to, surveying,

sampling, testing and similar activities)

B. Deductibles and Self-Insured Retentions
Any deductibles or self-insured retentions must be declared to, and approved by

CITY's Risk Manager. At the option of CITY, either; the insurer shall reduce or
eliminate such deductibles or self-insured retentions as respects CITY, its officer,
employees, agents and Concessionaires; or Concessionaire shall procure a bond
guaranteeing payment of losses and related investigations, claim administration

and defense expenses in an amount specified by the CITY's Risk Manager.

C. Other Insurance Provisions
The general liability policy is to contain, or be endorsed to contain, the following

provisions:
1. Commercial General Liability and Automobile Liability:
a. The City of San José, its officers, employees, agents and contractors

are to be covered as additional insureds as respects: Liability arising
out of activities performed by or on behalf of, Concessionaire;
products and completed operations of Concessionaire; premises

owned, leased or used by Concessionaire; and automobiles owned,

EXHIBIT F
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leased, hired or borrowed by Concessionaire. The coverage shall
contain no special limitations on the scope of protection afforded to

CITY, its officers, employees, agents and Concessionaires.

b. Concessionaire’s insurance coverage shall be primary insurance as
respects CITY, its officers, employees, agents and contractors. Any
insurance or self-insurance maintained by CITY, its officers,
employees, agents or contractors shall ‘be excess of

Concessionaire’s insurance and shall not contribute with it.

C. Any failure to comply with reporting provisions of the policies by
Concessionaire shall not affect coverage provided CITY, its officers,

employees, agents, or contractors.

d. Coverage shall state that Concessionaire's insurance shall apply
separately to each insured against whom claim is made or suit is

brought, except with respect to the limits of the insurer's liability.

e. Coverage shall contain a waiver of subrogation in favor of the City,

its officials, employees, agents and contractors

2. Workers’ Compensation and Employers’ Liability
Coverage shall be endorsed to state carrier waives its rights of subrogation
against the City, its officials, employees, agents and contractors.

3. All Coverages
Each insurance policy required by this Agreement shall be endorsed to state
that coverage shall not be suspended, voided, canceled, or reduced in limits

except after thirty (30) days' prior written notice has been given fo CITY,

except for that ten (10) days’ prior written notice shall apply in the event of

cancellation for non-payment of premium.

D. Acceptability of Insurers

Insurance is to be placed with insurers acceptable to CITY's Risk Manager.

E. Verification of Coverage

EXHIBIT F
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Concessionaire shall furnish CITY with certificates of insurance and with original
endorsements affecting coverage required by this Agreement. The certificates and
endorsements for each insurance policy are to be signed by a person authorized

by that insurer to bind coverage on its behalf.

Proof of insurance shall be mailed to the following address or any subséquent

address as may be directed in writing by the Risk Manager:

City of San José

Risk Management

200 East Santa Clara Street, 14th Floor Tower
San José, CA 95113-1905

F. Subcontractors ,
Concessionaire or contractor shall include all subcontractors as insured under its -

policies or shall obtain separate certificates and rendorsements for each

subcontractor.

G. Review of Coverage
These insurance requirements shall be subject to periodic review by City’s Risk

Manager. Should the Risk Manager require any change in any coverage such
change shall be communicated in writing to Concessionaire and Concessionaire
shall comply with the said change within thirty (30) days of the date of receipt of

the notice.

EXHIBIT F
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EXHIBIT G - HAZARDOUS MATERIALS

In addition to complying with the provisions set forth earlier in this Agreement,

Concessionaire agrees to the following provisions:

1. Notification of Release. Concessionaire shall be solely and fully responsible for
notifying the appropriate public agencies of any Hazardous Material release which
occurs on the Concession Area, or is caused by or results from the activities of
Concessionaire, Concessionaire's officers, agents, employees, contractors, permittees
or invitees on the Airport other than the Concession Area. Concessionaire shall
immediately notify Clty of any Hazardous Material release which occurs on the
Concession Area, regardless of whether the release was caused by or results from
Concessionaire’s activities or is in a quantity that would otherwise be reportable to a
public agency, or which occurs on the Airport other than the Concession Area and is
caused by or results from the activities of Concessionaire, Concessionaire's officers,
agents, employees, contractors, permittees or invitees, regardless of whether the
release is in a quantity that would otherwise be reportable to a public agency.

2. Liability. Concessionaire shall be solely and fully responsible and liable for:

(a)  storage, use or disposal of Hazardous Materials on the Airport, by
Concessionaire, Concessionaire's officers, agents, employees, contractors,
permittees or invitees;

(b) any Hazardous Material release which is caused by or results from the
activities of Concessionaire, Concessionaire's officers, agents, employees,
contractors, permittees or invitees on the Airport;

(c) any Hazardous Material release that commences during the term of the
Agreement on the Concession Area, unless the release was caused by the sole
negligence or willful misconduct of City, City’s officers, agents, employees,
contractors or permittees or solely by migration of Hazardous Materials onto the
Concession Area.

3. Prevention of Release. Concessionaire shall take all necessary precautions to
prevent its activities from causing any Hazardous Material release to occur on the
Airport, including, but not limited to any release into soil, groundwater, or the City's
sewage or storm drainage system.

4.  Obligation to Investigate and Remediate. Concessionaire, at Concessionaire's
sole cost and expense, shall promptly investigate and remediate, in accordance with
requirements of all applicable Environmental Laws:

Exhibit G - 1
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(a) any release or danger of release of Hazardous Material on the Airport
other than the Concession Area, including, but not limited to, into soil or
groundwater, or the City's sewage or storm drainage system, which, was caused,
or results, in whole or in part from the activities of Concessionaire,
Concessionaire's officers, agents, employees, contractors, permittees or invitees;

(b)  any release or danger of release of Hazardous Material which

commenced during the term of this Agreement and which is discovered on the
Concession Area, unless the release was caused by the sole negligence or willful
misconduct of City, City’s officers, agents, employees, contractors or permittees
or solely by migration of Hazardous Materials onto the Concession Area.

In addition to all other rights and remedies of City hereunder, if Concessionaire
does not promptly commence, and diligently pursue remediation of any such
release, or danger of release, of Hazardous Materials, City, in its discretion, may
pay, to have same remediated and Concessionaire shall reimburse City within
fifteen (15) business days of City's demand for payment. The failure to
commence remediation and provide City with a schedule for diligent completion
of the remediation within thirty (30) days after discovery of such release, or
danger of release, of Hazardous Material shall constitute prima facie evidence of
failure to promptly commence remediation. The demand for payment by City
shall be prima facie evidence that the expense incurred was necessary and
reasonable and that such expense was incurred by City on behalf of
Concessionaire.

5. Indemnification. Concessionaire shall defend, indemnify and hold City harmless
from and against all loss, damage, liability (mcludmg all foreseeable and unforeseeable
consequential damages) and expense (including, without limitation, the cost of any
required cleanup and remediation of the Hazardous Materials) which City may sustain
as a result of:

(a)  storage, use or disposal of Hazardous Materials on the Airport by
Concessionaire, Concessionaire's officers, agents, employees, contractors,
permittees or invitees

(b)  any Hazardous Material release on the Airport other than the Concession

Area, including, but not limited to any release into soil orgroundwater, orthe
City's sewage or storm drainage system, which is caused by or results from the

activities of Concessionaire, Concessionaire's officers, agents, employees,

contractors, permittees or invitees; or

(c) any Hazardous Material release which commenced during the term of this
Agreement on the Concession Area, including, but not limited to any release into
soil or groundwater, except a release caused by the sole negligence or willful
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misconduct of City, City’s officers, agents, employees, contractors or permittees
or by migration of Hazardous Materials onto the Concession Area.

6. Release of Claims Against City. Concessionaire releases, acquits and forever
discharges City from any and all claims, actions, causes of action, demands, rights,
damages, costs, including but not limited to loss of use, lost profits, or expenses, which
Concessionaire may now have, or which may hereafter accrue on account of or in any
way growing out of all known and unknown, foreseen and unforeseen bodily and
personal injuries and property damage, and the consequences thereof resulting or
arising out of the presence or cleanup of any Hazardous Material on the Airport. This
release shall not apply to any claims for contribution that Concessionaire may have
against City in the event that Concessionaire incurs any cost in undertaking any cleanup
of Hazardous Material from the Airport ordered by a governmental agency, to the extent
that the cleanup order and costs result from a release of Hazardous Material for which
Concessionaire is not responsible and liable under this Agreement. Concessionaire
understands and agrees that Concessionaire is hereby waiving all such rights under
Section 1542 of the Civil Code of California and any similar law of any state or territory
of the United States. Said section reads as follows:

“1542. Certain claims not affected by general release. A general
‘release does not extend to claims which the creditor does not know
or suspect to exist in his favor at the time of executing the release,
which if known by him must have materially affected his settlement
with the debtor.”

7. (a) Cessation of Activities. Concessionaire shall cease its activities on the
Concession Area and the Airport, to the extent requested by City, if City determines, in
its sole discretion, that such cessation is necessary to investigate, cure or remediate
any release of Hazardous Materials. Concessionaire shall not recommence its activities
on the Concession Area or the Airport, as appropriate, until notified by City that such
release or danger of release of Hazardous Material has been investigated, cured and
remediated in a manner satisfactory to the City.

(b) Abatement of Fees and Charges on Concession Area, Concessionaire éhall
not be entitled to an abatement of any fees or charges due under this Agreement after
Concessionaire has been requested to cease activities for investigation, cure or

remediation of Hazardous Materials on the Concession Area, exceptifthe presenceof

Hazardous Materials on the Concession Area was due to the sole negligence or willful
misconduct of City, City’s officers, agents, employees, contractors or permlttees or by
migration of Hazardous Materials onto the Concession Area.

(c) Abatement of Fees and Charges on Airport other than Concession Area,
Concessionaire shall not be charged fees or charges for use of the Airport other than
the Concession Area, to the extent that City requests Concessionaire to cease activities
on that portion of the Airport due to City’s efforts to investigate, cure or remediate
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contamination, unless the release is one for which Concessionaire is responsible under
this Agreement.

8. Records and Inspections.

(@)  Concessionaire shall maintain, during the term of this Agreement and for a period
of not less than four (4) years after the expiration or termination of this Agreement, or for
any longer period of time required by any applicable law, regulation, policy, order or
decree, separate and accurate daily records pertaining to the use, handling and
disposal of any Hazardous Material(s) by Concessionaire, Concessionaire's officers,
agents, employees, contractors, permittees or invitees on or from the Airport.

(b) Upon request by City, Concessionaire shall furnish City with such daily records,
and such other documentation or reports as Director, from time to time, and at any time
during the term of this Agreement, may reasonably require pertaining to the use,
handling and disposal of any Hazardous Material(s) by Concessionaire,
Concessionaire's officers, agents, employees, contractors, permittees or invitees on or
from the Airport.

- (c)  After the expiration of four (4) years following the termination of this Agreement,
Concessionaire may destroy the records pertaining to the use, handling and disposal of
any Hazardous Material(s) by Concessionaire, Concessionaire's officers, agents,
employees, contractors, permittees or invitees on or from the Airport, provided,
however, that Concessionaire shall notify City no later than sixty (60) days prior to any
proposed destruction of any of said records and shall upon request by City within thirty
days (30) days after such notice is received, deliver copies of said records to City.

9. No Third Party Beneficiaries.

Nothing contained in this Exhibit shall be construed as conferring any benefit on any
person not a party to this Agreement, nor as creating any right in any person not a party
to this Agreement to enforcement of any obligation created under this Agreement.

10.  Survival of Obligations.

Concessionaire's obligations under this Agreement shall survive the explratlon or earlier
******************* revocation or suspension of this/Agreement. A D
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EXHIBIT H
INTENTIONALLY OMITTED
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EXHIBIT H1
LABOR PEACE ASSURANCE/EMPLOYEE WORK ENVIRONMENT

(see attached)

Exhibit H1
Labor Peace Assurance/Employee Work Environment
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City of San José
Airport Living Wage Ordinance
Labor Peace Assurance/
Employee Work Environment

E&% J-‘P&)\IENZﬁMd ,an authorized representative of

= :.Iﬁsa lee (Aiport Business), attach a copy of the following ex:stmg or
planned programs that demonstrate a good work environment that prevents the disruption in services
due to disputes with employees.

,2(_ Copy of Company Employee Handbook that includes information such as: terms of
employment; performance appraisals; employee responsibilities; non-discrimination and
anti-harassment policy; complaint resolution procedures; working hours and conditions;
breaks; assighment of responsibilities; general rules of conduct; prohibited activities,
disciplinary procedure; leaves of absence; drug and alcohol use; appearance, grooming and
uniform policy; health and safety.

Joint Labor-Management Committee

Collective Bargaining Agreement

lLabor Neutrality Provision

Card Check Provision
Any other information, plan, benefits or programs undertaken by Airport Business to attract
and retain qualified employees and assist in providing uninterrupted service through the
Airport Business'’s workplace conditions and practices.

The above listed benefits and complaint procedure(s) will be maintained during the period of time

work is performed at the Norman Y. Mineta San Jose Municipal Airport. Itis _%@_’Léﬂﬁ

N D’é& l,L,A name of Airport Business) intent to ensure
that essenttai services and labor for which it has been contracted will be provided efficiently and

without interruption.
N

ignature

%%MW%}
P LT San e LLL

Name of Airport Business

20 A9

Date
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EMPLOYEE BASIC BENEFITS

1. Indicate the basic benefits your workers receive.

Years of Service # of Vacation Days| # of Sick Days # of Personal
Days
After 1 year ] O
After 5 years ) =
After 10 years 9 )

Other: (Explain.)

2. Indicate the paid holidays your workers receive by placing check mark to the left of

each.
/I[\I):\;Iv Year's gg;pendence >(/Chri stmas
Vi \
l\D/I:;tin Luther King Jr. Labor Day Floating Holiday
Washington's Birthday Veterans' Day Other:
Memorial Day "><’[T)l;3nksgiving Other:
3. Do you allow for unpaid leave? _& Yes, please briefly explain policy. ____No

Evalostey o8 o 2ase by Crae Lasks’
See reAlVa ( Tre DS A< )
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COMPLIANCE WITH STATE AND FEDERAL WORKPLACE STANDARDS

Have any of the following State or Federal Regulatory agencies obtained final orders or final
judgments finding a violation by your company of State or Federal law relating to the treatment of
your employees?

1. California Department of Fair Employment and Housing (DFEH).

X__NO, our company has not had any final judgment or administrative order.
YES, our company has had final judgment(s) or administrative order(s).

Date of entry of final judgment or order:

Agency that obtained the order:

Attach a description of the nature of violation.

2. California Department of Industrial Relations (Cal OSHA).

;ﬁuo, our company has not had any final judgment(s) or administrative order(s)
YES, our company has had final judgment(s) or administrative order(s).

Date of entry of final judgment or order:

Agency that obtained the order:

Attach a description of the nature of violation.

3. California Department of Industrial Relations (Minimum Wage, hours or working
conditions) Labor Board

HQN@,—%peompanyfhasfnotfhadfanyfﬁnaL}udgment(,s)foLadministrativ&order(s,),.
YES, our company has had final judgment(s) or administrative order(s).

Date of entry of final judgment or order:

Agency that obtained the order:

Attach a description of the nature of violation.
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EXHIBIT K

AIRPORT CONCESSION DISADVANTAGED BUSINESS ENTERPRISE PROGRAM
REQUIREMENTS

POLICY STATEMENT

The City of San José has established an Airport Concession Disadvantaged Business
Enterprise (ACDBE) Program in accordance with regulations of the U. S. Department of
Transportation (DOT), 49 CFR Part 23. A copy of the ACDBE Program is available from
the Office of Equality Assurance, 200 East Santa Clara Street, Fifth Floor, San José, CA
95113, 408-535-8455 and on the San José Airport website. The City receives federal
financial assistance from the DOT, and as a condition of receiving this assistance, the
City assures that it will comply with 49 CFR Part 23. '

It is the policy of the City of San José to ensure that Disadvantaged Business Enterprises
(ACDBESs), as defined in Part 23, have an equal opportunity to receive and participate in
Airport Concessions. It is also our Policy to:

. Ensure nondiscrimination in the award and administration of Airport
Concessions;

. Create a level playing field on which ACDBEs can compete fairly for Airport
Concessions;

. Ensure that the ACDBE Program is narrowly tailored in accordance with
applicable law;

. Ensure that only firms that fully meet 49 CFR Part 23 eligibility standards
. are permitted to participate as ACDBEs;

. Help remove barriers to the participatioh of ACDBEs in Airport
Concessions; and

. Assist the development of firms that can compete successfully in the
marketplace outside the ACDBE Program.

—TheCity’s Directorof the Office of Equality Assurance has beendelegated-as the ACDBE
Liaison Officer. In that capacity, the Director is responsible for implementing all aspects
of the ACDBE Program. Implementation of the ACDBE Program is accorded the same
priority as compliance with all other legal obligations incurred by the City in its financial
assistance agreements with the Department of Transportation.

Exhibit K - 1
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DEFINITION OF TERMS

The terms used in the Program have the meanings defined in 49 CFR Section 23.3 and
Section 26.5 and are as follows:

Disadvantaged Business Enterprise

Means a for-profit small business concern that is:

1) At least 51 percent owned by one or more individuals who are both
socially and economically disadvantaged or, in the case of a corporation, in
which 51 percent of the stock is owned by one or more such individuals;
and

2) Whose management and daily business operations are controlled by
one or more of the socially and economically disadvantaged individuals who
own it; and

3) Whose personal net worth does not exceed $1.32 million.

Small Business Concern

In order to qualify as an ACDBE, a firm must qualify as a small business concern. As a
general rule, the ACDBE regulations treat a firm as a small business concern eligible to
be certified as an ACDBE if its gross receipts, averaged over the firm’s preVIous three
fiscal years, do not exceed $356.42 million.

Socially and Economically Disadvantaged Individual

Means any individual who is a citizen (or lawfully admitted permanent resident) of the
United States and who meets one or more of the following conditions:

» Any individual determined to be a socially and economically dlsadvantaged
individual on a case-by-case basis;
' = Any individual in the following groups, members of which are rebuttably presumed
to be socially and economically disadvantaged:

" The following types of businesses have size standards that differ from the standard set forth
above:
= Banks and financial institutions: $1 billion in assets
= Car rental companies: $75.23 million average annual gross receipts over the firm’s three
previous fiscal years :
= Pay telephones: 1,500 employees.
= Automobile dealers: 350 employees.

Exhibit K - 2
ACDBE Participation Reporting Requirements
PRI-SAN JOSE, LLC

Datail A handicins | Inite inn Anroaaman 4

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




RD:KF:CAG
10/20/2017

o "Black Americans," which includes persons having origins in any of the
Black racial groups of Africa;

o "Hispanic Americans," which includes persons of Mexican, Puerto Rican,
Cuban, Dominican, Central or South American, or other Spanish or
Portuguese culture or origin, regardless of race;

o "Native Americans," which includes persons who are American Indians,
Eskimos, Aleuts, or Native Hawaiians;

o "Asian-Pacific Americans," which includes persons whose origins are from
Japan, China, Taiwan, Korea, Burma (Myanmar), Vietnam, Laos,
Cambodia (Kampuchea), Thailand, Malaysia, Indonesia, the Philippines,
Brunei, Samoa, Guam, the U.S. Trust Territories of the Pacific Islands
(Republic of Palau), the Commonwealth of the Northern Marianas Islands,
Macao, Fiji, Tonga, Kirbati, Juvalu, Nauru, Federated States of Micronesia,
or Hong Kong;

o "Subcontinent Asian Americans," which includes persons whose origins are
from India, Pakistan, Bangladesh, Bhutan, the Maldives Islands, Nepal or
Sri Lanka;

o Women;

o Any additional groups whose members are designated as socially and
economically disadvantaged by the Small Business Administration (SBA),
at such time as the SBA designation becomes effective.

Personal Net Worth

Means the net value of the assets of an individual remaining after total liabilities
are deducted. '

An individual’'s personal net worth does not include:

1) The individual's ownership interest in an applicant or participating
ACDBE firm; or

2) The individual's equity in his or her primary place of residence.

An individual's personal net worth includes only his or her own share of assets held
jointly or as community property with the individual’s spouse.

_ Theimposition of a personal net worth cap of $1.32 million means_that regardless_

of race, gender or size of their business, any individual whose personal net worth
exceeds $1.32 million is not considered economically disadvantaged and is not
eligible for the ACDBE Program.

A. NON-DISCRIMINATION

As a recipient of DOT financial assistance, the City will meet the non-discrimination
requirements provided in Part 26, §26.7, with respect to the award and performance of

Exhibit K - 3
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any concession agreement, management contract or subcontract, purchase or lease
agreement, or other agreement covered by part 23.

The City will never exclude any person from participation in, deny any person the benefits
of, or otherwise discriminate against anyone in connection with the award and
performance of any concession agreement, management contract or other agreement
covered by 49 CFR Part 23 on the basis of race, color, sex or national origin.

In administering its ACDBE Program, the City will not, directly or through contractual or
other arrangements, use criteria or methods of administration that have the effect of
defeating or substantially impairing accomplishment of the objectives of the ACDBE
Program with respect to individuals of a particular race, color, sex or national origin.

The City acknowledges these representations are also in accordance with obligations
contained in its Civil Rights, ACDBE and ACDBE Airport grant assurances.

QUOTAS
The City will not use quotas in any way in the administration of its ACDBE Program.

ACDBE LIAISON OFFICER (ACDBELO)

The City has designated the following individual as its ACDBE Liaison Officer:

Christopher Hickey

Director, Office of Equality Assurance
City of San José

200 East Santa Clara Street, 5th Floor
San José, CA 95113

Telephone: 408.535.8455
Fax: 408.292.6270
E-Mail: christopher.hickey@sanjoseca.gov

In this capacity, the Director is responsible for implementing all aspects of the ACDBE
Program and ensuring that the City complies with all provisions of 49 CFR Part 23.

The DBELO is responsible for developing, implementing and monitoring the ACDBE

Program in coordination with other appropriate officials. Duties and responsibilities
include the following:

e Gathers and reports statistical data and other information as required by
FAA or DOT.
¢ Reviews third party contracts and purchase requisitions for compliance with
this program.
e Works with all departments to set overall annual goals.
Exhibit K - 4
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e Ensures that bid notices and requests for proposals are available to
ACDBEs in a timely manner.

¢ Identifies contracts and procurements so that ACDBE goals are included in
solicitations (both race-neutral methods and contract specific goals)

e Analyzes the City’s progress toward attainment and identifies ways to
improve progress. :

¢ Participates in pre-bid meetings.

e Advises the CEO/governing body on ACDBE matters and achievement.

e Provides ACDBEs with information and assistance in preparing bids,
obtaining bonding, financing, and insurance; acts as a liaison to the
OSDBU-Minority Resource Center (MRC).

¢ Plans and participates in ACDBE training seminars.

e Acts as liaison to the Uniform Certification Process in the State of California.

e Provides outreach to ACDBEs and community organizations to advise them
of opportunities. '

DIRECTORY

The directory identifying all firms eligible to participate as ACDBEs is available at
www.dot.ca.gov or by contacting the California Department of Transportation/Unified
Certification Program at 1-916-324-1700.

REQUIRED CONTRACT CLAUSES

Contract Assurance

The City will ensure that the following paragraphs are placed in every Airport Concessmn
contract and subcontract:

This Agreement is subject to the requirements of the U.S. Department of
Transportation's regulations, 49 CFR Part 23. The Concessionaire or
contractor agrees that it will not discriminate against any business owner
because of the owner's race, color, national origin, or sex in connection with
the award or performance of any concession agreement, management
contract, or subcontract, purchase or lease agreement, or other agreement
covered by 49 CFR Part 23.

The Concessionaire or contractor agrees to include the above statements
in any subsequent concession agreement or contract covered by 49 CFR
Part 23, that it enters and cause those businesses to similarly include the
statements in further agreements.

REPORTING, COMPLIANCE AND ENFORCEM‘ENT PROCEDURES

Exhibit K - 5
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The City will retain sufficient basic information about its ACDBE Program implementation,
ACDBE cetrtification, and the award and performance of agreements and contracts to
enable the FAA to determine our compliance with Part 23. This data will be retained for a
minimum of three years following the end of the concession agreement or other covered
contract. '

It is the Concessionaire’s or contractor’s responsibility to maintain records and documents
for three (3) years following the performance of the contract. These records must be
made available for inspection upon request by any authorized representative of the City
or DOT. This reporting requirement is also extended to any certified ACDBE.

Beginning March 1, 2006 we will submit to the FAA Regional Civil Rights Office, an annual
ACDBE participation report on the form in Appendix A of Part 23.

Confidentiality: The City will safeguard from disclosure to third parties information that
may reasonably be regarded as confidential business information, consistent with Federal
law and the California Public Records Act, Government Code §§6250-6276.48. The
California Public Records Act provides for disclosure of public documents when a request
is made unless they fall within specified exceptions. There are numerous exceptions
which may or may not apply depending on the type of documents.

Except as otherwise required pursuant to federal, state or local law, we will not release
- personal financial information submitted by an ACDBE in response to the personal net
worth requirement to a third party (other than DOT) without the written consent of the
submitter.

The City will take the following monitoring and enforcement mechanisms to ensure
compliance with 49 CFR Part 23.

At the Norman Y. Mineta San José International Airport, the Airport Property Section
monitors ACDBE sales. ACDBE sales are tracked as a percentage of overall concession
revenue. The Airport maintains these statistics and graphs the results on a monthly basis
to ensure that work committed to ACDBEs at contract award is actually performed by the
ACDBEs.

On a daily basis, Airport staff monitors the ongoing operation of the concession related
contracts consistent with the requirements of Part 23 and this Program. The City may

— impose such contract remedies as_are available under the contract and under federal,

state and local law and regulations for non-compliance. Failure to carry out the City’s
ACDBE Policy and goals and obligations set forth above shall constitute a breach of
contract that may result in termination of the Concession Agreement, or such other
remedy as deemed appropriate by the City.

The following monitoring and enforcement provisions are included in the City’s
concession agreements and management contracts:

Exhibit K -6
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Compliance. Failure to carry out the ACDBE Policy and obligations
set forth above shall constitute a breach of contract that may result in
termination of the Agreement, or such other remedy as deemed appropriate
by the City.

Audits. The City may also perform interim audits of contract
payments to ACDBE management firms or subcontractors. The audit will
review payments to ACDBE subcontractors and gross receipts earned by
or payments for goods and services and management agreements to
ACDBEs to ensure that the actual amount equals or exceeds the dollar
amounts stated in the report of proposed ACDBE participation. ‘

Replacement/Substitutions of ACDBEs. For concession contracts
that include concession-specific ACDBE goals, Concessionaire will be
required to have a valid arrangement with the ACDBE(s) designated by
Concessionaire to fulfill the contract goal. For any such concession
contracts that include concession-specific ACDBE goals, Concessionaire
will be allowed to substitute the originally designated ACDBE(s) only if it is
demonstrated to the City that the ACDBE(s) is unwilling or unable to
perform. For any such concession contracts that include concession-
specific ACDBE goals, Concessionaire’s ability to negotiate a more
advantageous contract with another ACDBE firm will not be considered a
valid basis for substitution. For any such concession contracts that include
concession-specific ACDBE goals,; if an ACDBE is unwilling or unable to
perform, Concessionaire shall inform the City in writing and include
documentation to justify the substitution, including a statement from the
ACDBE to be replaced acknowledging the substitution. In any such
instance, Concessionaire will identify a replacement ACDBE or document
good faith efforts to replace the ACDBE with another ACDBE. For any such
concession contracts that include concession-specific ACDBE goals, if
Concessionaire or a non-ACDBE firm performs the work originally
committed to an ACDBE, the Concessionaire shall submit a revised ACDBE
plan to the City detailing how the ACDBE goal will be met or will supply
documentation detailing good faith efforts which have been made to meet
the goal.

ACDBE Reports. Concessionaire shall submit, in the format required

by the City, a monthly report of ACDBE utilization. The City reviews the
monthly reports that are required to be submitted to the City by
concessionaires to ensure that the ACDBE participation levels remain in
compliance with any contract requirements and to verify that the work
committed to ACDBEs is actually performed by ACDBEs. This information
will also be used to provide the statistical data for the achievement reports
to the FAA. If the City determines that any concessionaire is hot complying
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with any contract requirements regarding this Program, the City will
implement the contract remedies specified above.

Notices to DOT. The City will also notify the U.S. Department of
Transportation of any false, fraudulent, or dishonest conduct in connection with the
program, so that DOT can take steps (e.g., referral to the Department of Justice
for criminal prosecution, referral to the DOT Inspector General, action under
suspension and debarment or Program Fraud and Civil Penalties rules) provided
in 49 CFR Section 26.107.

CONTRACT GOALS

The City will use concession specific goals to meet any portion of the overall goals the
City does not project being able to meet using race-neutral means. Concession specific
goals are established so that, over the period to which the overall goals apply, they will
cumulatively result in meeting any portion of our overall goal that is not projected to be
met through the use of race-neutral means.

The City has not established an ACDBE goal for the RMU Concession Program.
GOOD FAITH EFFORTS

To be eligible to be awarded a concession that has a concession specific goal;
competitors must make good faith efforts to meet the goal. A.competitor may do so either
by obtaining enough ACDBE participation to meet the goal or by documenting that it made
sufficient good faith efforts to do so. (23.25(e)(1)(iv)). Examples of good faith efforts are
found in Appendix A to 49 CFR Part 26. The procedures applicable to 49 CFR Part 26.51-
3, regarding contract goals apply to the City’s concession specific goals. Specifically,

Demonstration of good faith efforts (26.53(a) & (c))

The Airport Managers are responsible for determining whether a concessionaire
who has not met the concession specific goal has documented sufficient good faith
efforts to be regarded as responsive.

We will ensure that all information is complete and accurate and adequately

. documents the concessionaire’s good faith efforts before we commit to the

concession agreement with the bidder/offeror.
Information to be submitted (26.53(b))

For concessions that have a concession specific goal, the City treats
concessionaire’s compliance with good faith efforts' requirements as a matter of
responsiveness.
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Each solicitation for which a concession specific goal has been established will
require the concessionaires to submit the following information:

1. The names and addresses of ACDBE firms or ACDBE suppliers of goods and
services that will participate in the concession;

2. A description of the work that each ACDBE will perform;

3. The dollar amount of the participation of each ACDBE firm/supplier
participating;

4. Written and signed documentation of commitment to use a ACDBE whose
participation it submits to meet a contract goal,

5. Written and signed confirmation from the ACDBE that it is participating in the
concession as provided in the prime concessionaire’s commitment and

6. If the contract goal is not met, evidence of good faith efforts.

Administrative reconsideration (26.53(d))

Within three (3) days of being informed by the City that it is not responsible because it
has not documented sufficient good faith efforts, a Concessionaire may request
administrative reconsideration. Concessionaires should make this request in writing to
the City Manager, 200 East Santa Clara Street, San José, California 95113. The
reconsideration official will not have played any role in the original determination that the
Concessionaire did not document sufficient good faith efforts.

As part of this reconsideration, the Concessionaire will have the opportunity to provide
written documentation or argument concerning the issue of whether it met the goal or
made adequate good faith efforts to do so. The Concessionaire will have the opportunity
to meet in person with our reconsideration official to discuss the issue of whether it met
the goal or made adequate good faith efforts to do. We will send the Concessionaire a
written decision on reconsideration, explaining the basis for finding that the
Concessionaire did or did not meet the goal or make adequate good faith efforts to do so.
The result of the reconsideration process is not administratively appealable to the DOT.

For concessions that have a concession specific goal, any business that fails to
demonstrate that it achieved the concession-specific ACDBE participation goal and fails
to demonstrate that it made sufficient good faith efforts to do so shall be deemed “non-
responsive” and, therefore, shall be ineligible for award of the concession contract.

Good Faith Efforts when an ACDBE is replaced on a concession (26.53(f))

For concessions that have a concession specific goal, the City will require a
concessionaire to make good faith efforts to replace an ACDBE that is terminated or has
otherwise failed to complete its concession agreement, lease, or subcontract with another
certified ACDBE, to the extent needed to meet the concession specific goal. We will
- require the concessionaire to notify the ACDBE Liaison officer immediately of the
ACDBEs inability or unwillingness to perform and provide reasonable documentation.
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In this situation, we will require the concessionaire to obtain our prior approval of the
substitute ACDBE and to provide copies of new or amended subcontracts, or
documentation of good faith efforts.

If the concessionaire fails or refuses to comply in the time specified, our contracting office
will give notice and opportunity to cure until satisfactory action has been taken. If the
concessionaire still fails to comply, the contracting officer may issue a termination for
default proceeding.

When a conceésion specific goal is established pursuant to the City’'s ACDBE Program,
the following specification will be used to notify concession firms of the requirements to
make good faith efforts: ‘

The requirements of 49 CFR Part 23, regulations of the U.S. Department of
Transportation, applies to this concession. It is the policy of the City of San José
to practice nondiscrimination based on race, color, sex, or national origin in the
award or performance of this contract. All firms qualifying under this solicitation
are encouraged to submit bids/proposals. Award of this concession will be
conditioned upon satisfying the requirements of this proposal/bid specification.
These requirements apply to all concessions firms and suppliers, including those
who qualify as an ACDBE. An ACDBE concession specific goal of 0 percent (0%)
of annual gross receipts; value of leases and/or purchases of goods and services)
has been established for this concession. The concession firm shall make good
faith efforts, as defined in Appendix A, 49 CFR Part 26 to meet the concession
specific goal for ACDBE patrticipation in the performance of this concession.

The concession firm will be required to submit the following information: (1) the names
and addresses of ACDBE firms and suppliers that will participate in the concession, (2) A
description of the work that each ACDBE will perform; (3) The dollar amount of the
participation of each ACDBE firm participating; (4) Written and signed documentation of
commitment to use a ACDBE whose participation it submits to meet a contract goal; (5)
Written and signed confirmation from the ACDBE that it is participating in the concession
as provided in the prime concessionaire’s commitment, and (6) If the contract goal is not
met, evidence of good faith efforts.

COUNTING ACDBE PARTICIPATION FOR CAR RENTALS

The City will count ACDBE participation toward overall and contract goals for car rentals
as provided in 49 CFR Part 23.5e.

COUNTING ACDBE PARTICIPATION FOR CONCESSIONS OTHER THAN CAR
RENTALS

The City will count ACDBE participation toward overall and contract goals for concessions
other than car rentals as provided in 49 CFR Part 23.55.

Exhibit K - 10
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ACDBE CERTIFICATION

The City will use the procedures and standards of 49 CFR Part 26, except as provided in
49 CFR Section 23.31, for certification of ACDBEs to participate in our concessions
program and such standards are incorporated herein.

For information about the certification process or to apply for certification firms should
contact:

California Department of Transportation
Civil Rights — MS 79

1823 14t Street

Sacramento, CA 95814

Phone: 916-324-1700

Fax: 916-324-1862

Website: www.dot.ca.qov

The City is a member of the California UCP, which has established four Regional DBE
Certification Clusters throughout the State to effectively facilitate statewide DBE
certification activities. Completed certification packets are to be mailed to one of the
agencies serving the county where the firm has its principal place of business.

The California UCP will not process a new application for DBE certification from a firm
having its principal place of business in another state, unless the firm has already been
certified in that state.

Certification decisions for ACDBESs to participate in the City’s concession program are
made by the California Unified Certification Program (CUCP).

All firms certified by the CUCP on behalf of the City and included in the CUCP directory
will be reviewed and recertified by the CUCP based on the submittal of the information
required for certification to determine their ACDBE eligibility. These reviews will be
completed as soon as possible, but not later than April 21, 2006 or three years from the
anniversary date of each firm’s most recent certification, whichever is later. The City will
insure that only firms certified as ehglble ACDBEs participate as ACDBEs in its

concession progrant.

All owners of all certified ACDBEs will be required to submit, on the anniversary date of
their certification, a “no change” affidavit meeting the requirements of 26.83(i), including
any change in their circumstances affecting their ability to meet size, disadvantaged
status, personal net worth, ownership or control criteria or of any material changes in the
information provided with the application for certification.. A copy of the renewal serves
as the City’'s and CUCP’s no change affidavit.

Exhibit K - 11
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The California UCP handles all decertification decisions on behalf of the City with respect
to the Airport’s concession program.

We will treat a firm as a small business eligible to be certified as an ACDBE if its gross
receipts, averaged over the firm’s previous three fiscal years do not exceed $56.42
million. The maximum size standard for banks and other financial institutions is $1 billion
in assets, for car rental companies it is $475.23 million, 350 employees for automobile
dealers, and for pay telephone companies the standard is 1,500 employees. (23.33) The
personal net worth standard used in determining eligibility for purposes of part 23 is $1.32
million and any person who has a personal net worth exceeding this amount is not a
socially and economically disadvantaged individual, even if a member of a group is
otherwise presumed to be disadvantaged. (23.35).

We will presume that a firm that is certified as a DBE under part 26 is eligible to participate
as an ACDBE. However, before certifying such a firm, we will ensure that the
disadvantaged owners of a DBE certified under part 26 are able to control the firm with
respect to its activity in our concessions program. We are not obligated to certify a part
26 DBE as an ACDBE if the firm does not do work relevant to our concessions program.
(23.37).

We recognize that the provisions of part 26, sections 26.83(c) (2-6) do not apply to

certifications for purposes of part 23. We will obtain resumes or work histories of the

principal owners of the firm and personally interview these individuals. We will analyze

the ownership of stock of the firm, if it is a corporation. We will analyze the bonding and

financial capacity of the firm. We will determine the work history of the firm, including any

concession-contracts or other contracts it may have received. We will compile a list of the

licenses of the firm and its key personnel to perform the concession contracts or other
contracts it wishes to receive. We will obtain a statement from the firm of the types of

concessions it prefers to operate or the type of other contracts it prefers to perform. We

will ensure that the ACDBE firm meets the applicable size standard. (23.39(a)(b)).

We acknowledge that a prime contractor includes a firm holding a prime contract with an
airport concessionaire to provide goods or services to the concessionaire or a firm holding
a prime concession agreement with a recipient. We recognize that the eligibility of Alaska
Native Corporations (ANC) owned firms for purposes of part 23 is governed by part 26
section 26.73(h). (23.39(c)(d)).

We will use the certification standards of part 23 to determine the ACDBE eligibility of
firms that provide goods and services to concessionaires. (23.39(i)). :

In instances when the eligibility of a concessionaire is removed after the concessionaire
has entered into a concession agreement because the firm exceeded the size standard
or the owner has exceeded the PNW standard, and the firm in all other respects remains
an eligible DBE, we may continue to count the concessionaire’s participation toward
ACDBE goals during the remainder of the current concession agreement. We will not

Exhibit K - 12
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count the concessionaire’s participation toward ACDBE goals beyond the termination
date for the concession agreement in effect at the time of the decertification. (23.39(e)).
Attachment 7 to the ACDBE Program recites the Part 26.87 procedures for removal of an
ACDBE's eligibility.

We will use the Uniform Application Form found in appendix F to part 26 with additional
instruction as stated in 23.39(g). A copy of this form is included as Attachment 6 of the
ACDBE Program.

Exhibit K - 13
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EXHIBIT L

PRICING POLICY

The intent of the Pricing Policy is for prices and quality of products and services at the Airport to
be comparable to off-Airport (street) locations within Santa Clara County, California. Multiple
concessionaires operate at the Airport and it is expected that competition for customers will
ensure that prices and quality of products and services remain at a level that closely matches
street comparables.

Pricing Requirements and Comparables

Concessionaire is responsible for establishing comparable locations for the purpose of
instituting a pricing structure for their concessions under the following guidelines:

1. Name brand stores
a. If a concession has a street location within Santa Clara County, that location will be
designated as a comparable store. Concessionaire may submit comparable pricing
from a minimum of one (1) street location and no more than three (3) street
locations. '

2. Alternate comparable locations

a. If a concession does not have a street location in Santa Clara County, the
Concessionaire and Airport will identify no more than three (3) street locations in
Santa Clara County similar in concept, size, and quality.

b. If a product or service is not available at the selected street locations, the
Concessionaire and Airport will identify no more than three (3) alternate street
locations in Santa Clara County for that product or service.

c. If Concessionaire is unable to find a reasonable comparable location within Santa
Clara County, Concessionaire shall have the right to request in writing an exemption
from the local comparable requirement for approval by the Director. Such request
must include reason for requested exemption and provide a detailed explanation of
how Concessionaire intends to establish pricing for its products or services.

3. Pricing 4
a. Affordable pricing is an essential aspect of the passenger experience at the Airport .

and Concessionaire is-strongly encouraged to charge prices thatarenomorethan——

ten percent (10%) higher than the same product or service offered at the approved
street location(s).

b. Concessionaire must provide a price justification, to be approved by the Airport, for
any product that is different in size or quality for purposes of establishing a
reasonable comparable price.

4. Protection from competition

Exhibit L - 1
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a. Stores that are partially or fully protected from competition, such as hotels,
amusement parks or sports arenas, and locations that operate using off-price or
discount pricing structures, shall not be included as comparable locations.

b. If a branded concession has a location at either Oakland International Airport or San
Francisco International Airport, that airport location can be used as a comparable
location. However, prices cannot exceed the prices at the comparable airport
location.

- 5. Product and price submittal

a. Concessionaire is required to submit a complete product and price list to the Director
for approval at least thirty (30) days prior to the initial concession opening. Such
product and price list shall detail all products and services available for sale and the
requested price. Differences in size or quality of a product or service shali, all other
things being equal, be considered by Airport during its review.

6. Approval of comparables and pricing
a. [f the Airport and Concessionaire are unable to agree on the comparable street
locations or prices, the Director will select the comparable street locations for the
purpose of establishing prices.

Pricing Display

1. Display of pricing
a. Concessionaire is required to prominently display pricing for all products and
services offered at any location(s) at the Airport.

2. Pre-marked or pre-printed price
a. Where prices are pre-printed on the item by the distributor or manufacturer, the price
charged for the item shall not exceed the pre-printed price.

Price Adjustments and 4New Products

1. Wiritten approvals
a. Concessionaire must obtain Airport’s written approval prior to adjusting prices and
offering new products and services. Any request for price adjustments or new
products and services must be submitted to the Director at least fourteen (14) days

prior to the price increase effective date. Price increases shall be based on increases
in prices for the same items at the comparable street locations in Santa Clara
County.

2. Price adjustments
a. Concessionaire will be allowed to submit pricing adjustments two (2) times per year
unless otherwise requested by Concessionaire due to market conditions, and
approved by the Director.

Exhibit L - 2
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Remedies for Exorbitant Prices and/or Inadequate Quality

1. Review of pricing and quality

a. At any time, the Director may survey prices and the quality of products and services
then in effect at comparable street locations in Santa Clara County. If the Director
determines that any prices being charged by Concessionaire at the Airport are not in
compliance with the Pricing Policy, are exorbitant, or that any product or service
being offered by Concessionaire is of too low quality, the Concessionaire is required
to submit, within seven (7) days, a product and price list with comparables as
required in the Pricing Policy. Prices must be adjusted within seven (7) days of the
Director's approval.

2. Remedies

a. Should the Director determine that the Concessionaire has not complied with the
conditions above, or that prices are exorbitant, or that the quality of products or
services is insufficient, or that the Concessionaire has acted in bad faith, the Director
will strictly enforce street pricing plus ten percent (10%). Should the Airport and
Concessionaire not agree to a maximum price for a product or service within seven
(7) days, the Concessionaire may charge the Airport determined price or remove the
product or service from its concession location.

b. Should Concessionaire not comply with these requirements, liquidated damages will
be assessed as identified in the Concession Agreement.
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EXHIBIT M

INTENTIONALLY OMITTED

Exhibit M
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EXHIBIT N

JOBS LIST

The folIoWing jobs require special skills, education or previous work experience:
e Program Manager (1)
The following jobs are available to low and moderate income persons:

e Operations/Maintenance (2)

Exhibit M
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EXHIBIT O

HIRING PLAN FOR LOW AND MODERATE INCOME JOBS

Concessionaire is an equal opportunity employer. Concessionaire embraces diversity
and responsibility to make employment and management decisions without regard to
race, color, gender, religion, national origin, physical disability, veteran status, marital
status, life-style orientation, or other classifications protected by applicable federal,
state, and local laws related to employment placement, retention, compensation,
training, promotion, and terminations. Concessionaire shall make reasonable
accommodations for individuals with disabilities as required by law. Concessionaire’s
criteria for employment and advancement are based solely on individual abilities and job
related qualifications.

Equal opportunity and valuing diversity are fundamental to Concessionaire’s core
values. Because Concessionaire’s employees mirror the community they serve,
Concessionaire is sensitive to the cultural and language needs of their clients and the
community at large.

Exhibit O
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EXHIBIT P
CONCESSIONAIRE’S PROPOSAL, DATED JUNE 2, 2017

(see 'attached)

Exhibit P
Concessionaire’s Proposal
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City of San Jose - Bid SJC161728
Consulting Services

PROPOSAL FORM CHECKLIST
Attachment A-1

Please initial and submit this checklist with vour proposal.

Proposer must include the following required forms/written documents. Proposer must initial in
the box marked Proposer Checklist. An equivalent form conveying the same information in the
same format may be substituted; however, Proposer accepts responsibility for any errors,
omissions or incomplete submittal, which may be cause for rejection of this Proposal.

TAB1. [Cover Lefter

Proposal Form Checklist (Use Form A-1) X
Proposers Questionnaire (Use Form A-4)
Proposers Representation (Use Form A-7)

TAB 2. {Proposal Surety X

TAB3. |Executive Summary Proposal X

TAB 4. |Business Qualifications and Experience

{Includes Form A-2) X
TABS. [Financial Ability (Include Form A;3) X
TABG6. |Revenue {Use Form A-5) X
TAB7. |Operation Plan X
TAB 8. IMerchandising X
TAB 9. [Design & Capital Investment %

(Includes Form A-6)

FORMS PROVIDED IN ATTACHMENT A

418/

All forms must be completed and submitted as part of the RFP,

A-1 Propoéal Form Checklist A-5 Proposal Bid Form
A-2 Experience and Qualification Statement A-8 RMU Concession Capital Investment
A-3 Business and Financial References A-7 Proposers Representation .

" A-4 Proposers Questionnaire

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. 43




PROVENZANO
RESOURCES

3.2.1 TAB 1: Cover Letter, Proposal Form Checklist, and Supplemental Forms

.lune 2,2017 :
Cover Letter Subject: RFP for Retall Merchandzsmg Concessnons Program at SIC

CONTACT Information: PROVENZANO RESOURCES, INC,
Ross V Provenzano, CEO ross@proresourcesinc.com 858-488-2734
Deborah S Kravitz, President deborah@proresourcesinc.com 310-734-7843

1211 Sunset Plaza Drive Suite 307 Los Angeles, CA 30069

Provenzano Resodurces, Inc. (PRI) is pleased to participate in the RFP for Retail Merchandising Concessions
Program at SIC. PRI, which has been in business as a specialty retail leasing firm for over twenty five years has
managed some of the nation's highest profile specialty leasing programs, including the Denver International
Airport, The Third Street Promenade, Santa Monica, California; Union Station, Los Angeles, California; Santana
Row, San Jose, California; La Palmera, Corpus Christi, Texas; The Royal Hawaiian Shopping Center, Waikiki,
Hawail; The Grove, Los Angeles, California and many others. The principals of PRI, Ross V. Provenzano and
Deborah S. Kravitz have collectively over fifty years of retail, development, RMU management, product

development and training experience,

PRI will be working with the premier common area design and fabrication company, Bella Group, in bringing to
SIC the best of the best RMU's for their specialty retail program. Bella Group has a reputation of excellence in
utilizing materials, concepts and its superior production facility to bring large scale RMU programs in on time,
and on budget. The quality control and the fabrication process will also be overseen by PRI owners directly,
resulting in units that will not only add a sense of place to the program at SIC, but will have the elements
needed to Iook as good in year one, as in year seven.

With an understanding of airport retail and concessions, combined with its’ deep experience in creating,
leasing, managing and merchandlsmg high quality and dynamic specialty retail programs believes it will be the

asset to SIC.

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




PROVENZANO
RESOURCES®

Viinimum Qualifications

PRI CEQ, Ross V Provenzano attended the mandatory pre-proposal conference and site tour. (see
highlighted attendance sheets)

1. Minimum Years of Experience Required. ,
PRI has over twenty five years of experience with large scale specialty retail programs. PRI has
managed the following programs in accordance with the requirements:

Denver International Airport | 38 Units RMU's/Kiosks 5.5 years
Third Street Promenade 26 RMU's/Kiosks 12 years
La Palmera 35 RMU's/Kiosks 8 years
Baldwin Hills Plaza 18 RMU's/Kiosks 11 years
SkyView Center 17 RMU's/Kiosks 2 years
Sunrise Mall 25 RMU's/Kiosks 4 years

All of the above units have been retail concessions, no wet food of any kind.

2. Minimum Gross Revenues Required.
PRI has generated at least $800,000 in RMU/Kiosk rent revenue per year for each of the
qualifying years. PRI owns and manages the Denver International Airport RMU/Kiosk program
which generated over $2.9 million dollars in revenue in 2016 (increases annually since 2011
start); the Third Street Promenade program which generates approximately $700,000 per year,
and has had client properties that generate from $300,000 in revenue to aver $1.5 million
dollars in RMU/Kiosk short term revenue per location.

3. ACDBE Requirements.
PRI is currently an ACBDE in the state of California and has been § DBE/WBE in California since
2000. PRI is ACDBE in New York, New Jersey, Chicago, Nevada, Phoenix, North Texas, and
Colorado. PRI knows that a strong ACDBE component is critical to the success of the SIC
common area unit program, and will follow all guidelines to ensure compliance with the goals
and objectives of the ACDBE program. PRI has conducted ACDBE outreach as part of its’
consulting services for LAWA/LAX in 2004 and 2008; and does ongoing small business outreach

in the communities where it manages or owns RMU/Kiosk programs.

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.
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City of San Jose - Bid 8JC161728
Consulting Services

NORMAN Y. MINETA SAN JOSE INTERNATIONAL AIRPORT - RETAIL MERCHANDISING UNITS RFP SJC161728

. PROPOSER’S QUESTIONAIRE
Attachment A-4

1. NAME

Name of Proposer exacﬂy as it is to appear on the Concession Agreement and address which Proposer would designate
under the Notxce provms;on of the Agreement

Company Name Provenzano Resources, Inc

Name omeposer DeborahS Kravrtz

e Prosident )
fv..Phgnef 310-734- 7843  Fax: E~maﬂ deborah@proresourcesmc com

: Company addre§§ 12_11 Sunsmet~ Ptaza Dr Su1te #_307 o o
City:Los Angeles - o State CA _ + ZIP Code: 90069

: Billing address (if different): _
) City; © . State: ZIP Code:

: Contact for B:ng Deborah S KraVItZ

Phone 310 734 -7843 fg?f_:__ S ’_;}E«mall deborah@proresourcesmc.com

2. PROPGSER DOING BUISNESS AS

Proposer, if selected, intends to carry on business as a:

Sole proprietorship:'—_—l Partnership: D Corporation: Joint Venture: D

Limited Liability Company(l.LC): D Other:[:lf Other, Attach Explanation

COMPLETE APPLICABLE FORM PROVIDED.

“

ATTACHMENT A-4 PROPOSER'’S QUESTIONNAIRE
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City of San Jose - Bid SJC161728

Consulling Services
NORMAN Y. MINETA SAN JOSE INTERNATIONAL AIRPORT - RETAIL MERCHANDISING UNITS RFP SJC1681728

PROPOSER’S REPRESENTATION
Attachment A-7

Proposer understands, agrees, and warrants that:

1.

Proposer has carefully read and fully understands the information that was provided by the City to

serve as a basis for submission of this proposal to operate a Retall Merchandising Unit Concession at
Norman Y. Mineta San José International Airport;

2. Proposer has the capability to successfully undertake and complete the responsibilities and obligation
of the propesal being submitted,;

3. Proposal Bond is submitted with the proposal and attached hereto;

4. Proposal Bond will be held by the City to secure the obligations that the Proposer agrees to assume
under this RFP; .

5, Proposal 'may be withdrawn by requesting such withdrawal in writing prior to the time and date that
the proposal is due, but may not be withdrawn after the time and date for & period of one hundred
eighty (180) calendar days without forfeiture of Proposat Bond;

8. Allinformation contained in the proposal is true and correct to the best of the Proposer's knowledge;

7. Proposer did not, in any way, collude, conspire or agree, directly or indirectly, with any person, firm,
corporation or other Proposer in regard to the amount, terms, or conditions of this proposal;

8. Proposer did not receive unatthorized information from any member of the City, Proposal Panel,
Airport staff, or any Airport Consultant during the proposal period;

9. Proposer acknowledges that the City has the right to make any inquiry it deems appropriate to
substantiate or supplement information supplied by Proposer, and Proposer hereby grants the City
permission to make said inquiries, and to provide any and all requested documentation in a timely
manner.

This form must be returned with Proposal and attacheéd to the Representation Signature Page,
A\
ATTACHMENT A-7 PROPOSER’S REPRESENTATION
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City of San Jose - “ Bld SJC161728
Consulting Services

NORMAN Y. MINETA SAN JOSE INTERNATIONAL AIRPORT - RETAIL MERCHANDISING UNITS RFP SJC161728

No proposal shall be accepted which has not been signed in ink in the appropriate space below:

i Proposer fs a CORPORATION, the duly authorized officer(s) shall sign as follows:

The undersigned certify that they are respectively:

CEO and President
Title - Title

of the corporation hamed below; that they are designated to sign this proposal form by resolution (attach a certified
copy, with corporate seal, if applicable, notarized as to its authenticity or secretary’s certificate of authorization) for

and on behalf of the below named CORPORATION, and that they are authorized to execute same for and on behalf

of said CORPORATION,
Provenzano Resources, Inc.
Corporation Name (type or print)
By: Ross V. Provenzano Date: /1712017
Title
py:  Deborah S. Kravitz ' Date: 5/17/2017
me ,
'ﬁ?reesment
Title
Deborah-S-Kravitz
Name of Proposer
By: Ma‘wf J éé?
(PrincipalfOwnerfAuthoXzed Officer)
ATTACHMENT A-7 PROPOSER’S REPRESENTATION
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SUPPLEMENTAL A-4-CS9

ACTION BY UNANIMOUS WRITTEN CONSENT
OF THE BOARD OF DIRECTORS
PROVENZANO RESOURCES, INC,

a California Corporation

Effective Date: May 25, 2017

The undersigned, constituting all of the members of the Board of Directors (the "Board"™)
of. PROVENZANO RESOQURCES, INC. ,a California Corporation (the "Corporation”) acting in
accordance with Article 111, Section 7 of the bylaws of the Corporation and California
Corporation Code Section 307(b), consent to the following action without a meeting:

Resolved, that the Corporation submit the REP for Retail Merchandising Unit Concession
Progra at SIC also known as Bid SJC 161728 and that the Secretary of the Corporation affix
the Corporate seal to the resolution and that the officers fake all necessary and required action to
implement. the Request For Bid.

OMNIBUS RESOLUTJONS

RESOLVED FURTHER, that the officers of this Corporation be, and each
individuaily is, hereby authorized to do and perform any and all such acls,
including execution of any and all documents and certificates, as said officers
shall deem necessary or advisable, to carry ot the purposes of the foregoing
resolutions.

IN WITNESS WHEREOF, the undersigned have executed this Unatiimous Written
Consent of the Board of Divectors in lieu of meeting to be effective as of the date first written
above,

o

D@B@;@i S KRAVFPK Diycctor

o e

irector

A5

L certify the above Consent is 4 true and correct Action by the Board of Directors of the
Corporation,

Slobrot o —

DEBORAH §. KRAYITZ, coretary

CORPZI85.03,t].~ Action Consent of BOD

. . . i
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3.2.3 TAB 3: RMU Executive Summary Proposal:

Provenzano Resources, Inc.(PRI) proposes to own, manage, lease, merchandise and maintain the nine unit {9)
unit RMU/Kiosk program at the San Jose International Airport. At this time, it is our intention to sublicense all
of the units to merchants to own and operate individual or multiple units in this Specialty Leasing Program.
This creates an opportunity for local, regional and national merchants to become Involved in the SCJ Airport,
and for small businesses and ACDBE's to participate in this unique program.

PRI has over 25 years of operating RMU/Kiosks naticnwide, with a great deal of experience in the Northern
California area developing specialty leasing programs. We have owned and managed the award winning
RMU/Kiosk program at the Denver International Airport since 2011, and the largest privately owned
pedestrian area program at the Third Street Promenade in Santa Monica since 2005. We have created, leased,
managed or merchandised over one hundred RMU/Kiosk and Pop Up Store programs since 1994 as a
consulting firm including locations as diverse as Anchorage, Alaska; Corpus Christi, Texas; Martinique;
Bozeman, Montana; Huntington Beach, California; and Dubai in the United Arab Emirates. The President of
PRI has conducted training seminars on RMU/Kiosk programs for the Westfield Company; lvanhoe Cambridge,
General Growth Properties, the Middle East Council of Shopping Centers; Retail Asia Omni Channel
Conference, and over twenty- five years of International Council of Shopping Center seminars.

PRI has been engaged in the airport retail world since 1997, when we were awarded an REP by the San Diego
International Airport to create a concessions plan for the planned redevelopment. We were then further
engaged to evaluate the mid-term requirements for the HMS Host Food & Beverage concessions at SAN. We
were consultants for Leigh Fisher in an RFP for concessions planning for Los Angeles World Airports, and were
involved in the International Terminal design charrette. We were further involved in the LAX outreach and
recruitment for small retailers over the next two years; and then with the Center for Airport Management RFP,
awarded in 2000 for the same. We did a trade area analysis and trend report for CAM on the Miami
International Airport, and independently designed a gift shop and signage for the Oakland Airport.

With our long experience in airports combined with our RMU/Kiosk programs, designing, fabricating and
installing a program at SIC shall be a culmination of that record. The RMU/Kiosk units that will be designed,
fabricated and installed at SIC by Bella Group from Dallas, Texas, will be aesthetically matched to the

environment, while robust enough to withstand the day to day activity of a highly- trafficked airport. The
units will be designed to have both capacity to display and sell product and storage. A focus will be lighting,
signage and security, as we know those are the key elements to success for a merchant. There will be optional
display elements for ease of turnover and lower costs to the incoming merchants. SIC airport will review
designs as they are finalized, allowing for design, engineering and pricing before a Notice to Proceed, the units
will require a minimum of one hundred and twenty days for construction and delivery. Bella Group will likely
build a prototype of one or more components, so we can inspect to insure that the units delivered are fully

operational and tested.

As the units are being built, the focus will be on leasing and visual merchandising preparations. PRI has deep
ties to merchants in the Northern California area, and will begin canvassing immediately. As soon as each
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merchant is finalized, and their sublicense is executed, they can begin the hiring, training and badging process.
That will be a minimum of 30-45'days to hire and train staff and then up to 30 days for badging.
Simultaneously, we will begin to work on the visual designs for each merchant, so that when Grand Opened,
the SIC program presents the best-of-the-best in RMU design, merchant concepts, and visual display.

PRI has looked at potential for sales and therefore rental rates for the RMU/Kiosk program, and will have a
fifteen (15%) rent to sales burden planned. Therefore rents shall be planned with that ratio in mind, excluding
ancillary charges as needed. The merchants in an airport have a high payroll percent of sales, and typically
other high operational expenses. There will be an average of fifteen percent (15%) as a natural breakpoint,
although this may vary based on location, the concept, and the merchant's margins. PRI will have a capital
expense of approximately thirty-five thousand dollars ($35,000) per unit, start up expenses, and high payroll
expenses for this nine unit program based on the need for onsite staff, maintenance and other day to day
leasing and management needs, including badging oversight. Therefore, PRI is offering as part of this RFP, a
fifteen percent (15%) MAG to the airport of the collected rent revenue. This will include any and all overage
rents. This will allow for a strong, best in class operation of the RMU/Kiosk Program at SIC.

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.
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NAL AIRPORT - RETAIL MERCHANDISING UNITS RFP SJC161728

EXPERIENCE AND QUALIFICATION STATEMENT

Attachment A-2

Provide the following information for the Proposer and any Operators. Use additional sheets if

necessary.

1. Furnish the name of all current RMU concessions developed and operated in the United States, up to a
maximum of ten (10) locations, including the concession name and annual gross sales for the last 3 years. If
the location has been in operation for iess than 3 years, provide gross sales for each year in operation.

DU

-

Denver International Airport 43 3,084,311 3,149,200 | 2,772,670
Third St. Promenade 26 694,031 698,961 679,352
La Palmera 35 1,371,475 | 1,490,581 1,510,256
Baldwin Hills Plaza 18 429,443 477,159 630,177
Skyview Center 17 448,800
Sunrise Mall 28 330,200 375,600 381,000
Hamilton Mall 23 1,000,070
Boston Downtown Improvement 4 127,000
Shoppes at Chino Hills 86,400 97,200 93,100
City of Walnut Creek 6 125,000

2. From the list provided above, identify and briefly describe the three (3) RMU Concession Programs that are

most comparable to this opportunity. Attach Up to three

features,

(3) photos that best showcase your unit design and

(Attach information and label as A-2.2, Attach photos and label as Supplemental A-2-2)
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3.2.4 TAB 4: Business Qualifications and Experience:

a. 2. ldentify and Describe three (3) programs that are comparable. Include a description of the kiosk
merchandise mix and which unit concepts generate the most revenue.

1. Denver International Airport, Denver, CO

This program has 39 units, plus 4 additional locations for Pop Up Shops and other income
enhancement. This is most comparable to SIC as it is also an international airport. The merchandise
mix is electronics, skin care; packaged foods, gift items, local Colorado themed items, and traveler
needs such as sunglasses. The concepts that generate the most revenue are branded electronics
(Bose, Bluewire); packaged foods (Fruity & Nutty, See's, Popcorn); Colorado and Team store products
(state logo, local Denver teams in season); and Skin Care. This program has seen success in jewelry,
however it must remain fresh and new to keep the traveler coming back. This program has been open
since September 2011.

2. Third Street Promenade, Santa Monica, CA

This program has 26 units, and is in a high traffic pedestrian area. It has a lot of travelers and tourists.
The merchandise mix is hats, jewelry, sunglasses, electronics, gift items and souvenirs. The strongest
revenue is from interesting and new ideas, interactive product and local artisans. Hats have
consistently been the highest revenue generator, however seasonal concepts are usually as strong.
This has included silk wrap skirts and dresses; hanging outdoor garden mobiles. This program has been
open since November 2005.

3. Union Station, Los Angeles, CA

This is a small, test program of 4 custom units, in a historic train station. It is all travelers, but with less
dwell time than DEN Airport. The merchandise mix is jewelry, custom Los Angeles accessories, hats
and other easily carried and packed items. The highest revenue is gifts and jewelry. This program
opened in February 2017. ‘

Attachment A-2-2

www.ProResourcesine.com
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TAB 4 Business Qualifications and Experience

Provenzano Resources, Inc. (PRI) is a full service retail real estate consulting firm specializing in creating,
managing, leasing and merchandising common area (RMU) and short term retail programs for clients. PRlisa
California based company, with offices in California, Denver, and Wisconsin that has been in business for over

twenty years. PRI is an ACDBE in California.

The managing partners and principals, Ross V. Provenzano and Deborah S. Kravitz, have over fifty years of
retail, real estate, specialty retail, manufacturing, real estate development and general management
experience between them. They have a network of over twenty superbly qualified and highly motivated
specialists to utilize on their projects, ranging from visual merchandising experts, to key accounting personnel
and strong operations staff.

Provenzano Resources, Inc. is proud to have some of the premier specialty retail programs in their portfolio of
current and previous clients. These include, but are not limited to: Fashion Island and Irvine Spectrum Center
in Orange County, California {Irvine Retail Properties); The Grove in Los Angeles (Caruso Affiliated); Paseo
Colorado; Diamond Center, Anchorage, Alaska; Dubai Festival City, Dubai UAE; Santana Row, San Jose (Federal
Realty); South Street Seaport, New York City (The Rouse Company). PRI worked with CityWalk Universal
Studios on its’ RMU program, training and acclimating the retail management team. PRI has produced
specialty retail program business evaluations for Westfield properties; retail seminars for General Growth
Properties and Westfield; and full day specialty leasing management training for lvanhoe Cambridge.

Current specialty retail program development clients include La Palmera, Corpus Christi, Texas; Baldwin Hills
Crenshaw Plaza, Los Angeles, California; The Shoppes at Chino Hills, Chino Hills, California; Village at Orange in
Orange, California; Tivoli Village in Las Vegas, Nevada; Hamitton Mall in Mays Landing, New Jersey, SkyView
Center in Flushing, New York; The Bloc in Downtown Los Angeles; Headquarters in San Diego, California;
Denver International Airpott; the Third Street Promenade in Santa Monica, California. Most specialty retail
RMU programs that involve Provenzano Resources, Inc. are unique high profile locations, or properties that
require special levels of program development assistance.

PRI is the direct owner/manager of the RMU/Kiosk and Pop Up store program at the Denver International
Airport. This program was awarded through a competitive RFP in 2010, and PRI was chosen by the City
Council of Denver, Colorado for a seven year contract. This program inciudes 28 RMU's and 14 Kiosks, as well

as other income enhancements including two Pop Up stores. The program requires the delivery of all
merchandise to the PRI retailers, and there is an on airport distribution center that PRI created, staffs and
manages for this purpose. PRI is responsible for the badging process and oversight for all employees in the
program and this includes over 350 current badge holders. There is an onsite office include a visual
merchandiser and lease administrator. The program has a 25% of sales ACDBE goal, and PRI has always

exceeded that percent,

PRI is a direct owner/manager of the specialty retail program at the Third Street Promenade located in Santa
Monica, California. This program was awarded through a competitive RFP in 2005, and PRI was unanimously
chosen by the City Council of the City of Santa Monica for a fifteen (15) year exclusive contract for a program
of twenty retail units, three food units, and three weekend only artisan units. This program has exceptional
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challenges, as each unit must be removed to storage daily, being towed over a three block pedestrian walkway
morning and night. PRI staff is responsible for the day to day management of this visible program on a city
street, and working closely with both the City of Santa Monica and Downtown Santa Monica Corporation, a
management entity for the city.

PRI creates unique programs in every environment. With a focus on custom designed units, specifically
engineered for aesthetic and functional needs of each locale. Merchant development through ongoing
assistance and training, and local outreach programs that encourage entrepreneurs to participate are the
hallmarks of our programs. PRI specialty retail programs have visual display continuity, with a merchandiser
assigned to each program. They have clear and concise direction to merchants, with very exact use clause and
ongoing monitoring of compliance. We specialize in finding unique uses, the ‘best’ of each category of
product. We canvass and prospect extensively and on an ongoing basis to offer these opportunities to small
business, manufacturers, artisans and local and regional retailer,

In addition to creating and managing specialty retail programs for shopping center developers, PRI has also
been engaged by retailers to assist them in their entry into specialty retail. PRI developed a prototype retail
unit for Dillon Rogers, and upscale manufacturer of leather personalized jewelry, which won a Silver MAXI
award for visual merchandising excellence. PRI has trained owner operators for Santa’s Pen {Joseph K &
Company), a national seasonal RMU use for over five years. NYS Collection, an international sunglass
company with over 1,000 RMU locations has utilized the company for a Mystery Shopping project to evaluate
the operations and visual displays of its’ operators. Three Dog Bakery, a smail shop concept retained PRI to
review their potential as RMU operators, and ultimately retained the company to serve as real estate advisors
on expansion locations.

Attachment A-2-3
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TAB 4: Business Qualifications and Experience

h. Project QOrganization and Key Personnel:

BIQGRAPHY: DEBORAH S. KRAVITZ, CRX, CLS
Deborah is President of the retail real estate consulting firm of Provenzano Resources, inc. based in Los

~ Angeles and San Diego, California, conducting business worldwide since 1996. She has over 40 years of

experience in the retail and shopping center industry with positions that have included: director of stores for
Claire’s” Boutiques, ACA Joe, inc., national merchandise coordinator for Bernard Chaus, and buyer for Bonwit
Teller. Deborah began her career in the shopping center industry as a regional speciaity leasing director in the
New York/New lersey area for Simon Property Group, the nation’s largest developer. As vice president of
specialty retail for Lava Enterprises, Inc., she was responsible for the largest independent dealer {owner-
operator) temporary leasing program in the United States. In this position she negotiated national licenses
and site selections with mall developers, designed display programs and conducted national training seminars
in retail operations and visual merchandising.

Deborah was the review chair for the International Council of Shopping Centers Handbook on Specialty
Leasing and was responsible for overseeing the content and accuracy of this published book. She also wrote
the 'Best Practices in Specialty Leasing' chapter of the ICSC Best Practices in Shopping Centers book in 2015,
She received the Lifetime Achievement in Specialty Leasing Award from the ICSC Specialty Retail Report.

Deborah is an active member of the International Council of Shopping Centers (ICSC) and served for five years
as a member of the Temporary Tenant Conference Committee, and is currently serving on the FUSION
Committee 2010, the MAXI Awards Committee 2010, and the CLS Governing Committee. She has spoken for
fifteen years at these conferences. She has been a workshop presenter at the ICSC Travel, Leisure and
Lifestyle Conferences in 2000 and 2001; a seminar leader at two Fall ICSC Conventions and at the ICSC 2001
Spring Leasing and Trade Show she was the chair of a session on Airport Retail. She is on the advisory
committee to the Specialty Retail Report Trade Show (SPREE) and has conducted workshops at SPREE for eight
years. She conducted a three day seminar on specialty leasing for the Middle Eastern Council of Shopping
Centers in Dubat in 2006; and conducted a one day specialty leasing seminar at the 2010 RECON MENA, the
Middle East North Africa ICSC Convention. She is an ICSC Certified Property Management Executive (CRX) and

a Certified Leasing Specialist (CLS}.

BIOGRAPHY: ROSS V. PROVENZANO, PRINCIPAL
Ross is a graduate of the University of San Diego and has been a resident of Southern California for over 55

years. He is the chief executive officer of Provenzano Resources, inc., a retail-consulting firm serving shopping
center developers and managers, airports and retailers. Ross holds a current California Real Estate brokers
license, a California general contractors license and has an extensive background in commercial and residential

property construction and development.

Ross spent over fifteen years as the owner of Provenzano Inc., a commercial and residential development and
construction firm. In this capacity he constructed, managed and sold apartment complexes and developed
and constructed luxury homes. He developed, built and managed hotels in Rancho Bernardo and Sacramento,

California.
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fn 1992, Ross joined The Glowing Candle Factory, a home based manufacturer of specialty candles as
president. Under his direction the company grew to over a $15 million dollar business in under four years and
became Lava Enterprises, a full service marketing and distribution business. He created and implemented the
nation’s first direct owner/operator program through the use of a unique marketing program utilizing RMU
and seasonal stores. He also established manufacturing facilities in Mexico and China, a wholesale division
and a mass-market distribution channel. He created business opportunities with other companies such as
Hershey's Chocolate World, a division of Hershey’s Foods International.

Ross is @ member ‘emeritus’ of the International Council of Shopping Centers {ICSC) Short Term Retail
Conference Committee, on which he served for eight years.

BIOGRAPHY: LEE ECKHOLM, Vice President

Lee is the current National Retail Director for Provenzano Resources, Inc. She has been with the company in
this capacity for four years, but had done special projects for PRI for over twelve years, and was a direct report
to the president in her capacity as consultant to the Irvine Company.

Lee Eckholm has over 20 years of Specialty Retail experience as a consultant and manager for retail;
entertainment and lifestyle centers in strategic business planning, lease negotiations with local and national
tenants, merchandise presentation and visual display. In this capacity she has created and implemented
standards and criteria for visual merchandise presentation and display requirements. Lee has designed new
specialty retail units including unique, custorm RMU’s and was involved in the design and tenant coordination
of new in-fline retail. She is experienced in creating budgets, financial data, merchant manuals, operating
handbooks and marketing collateral. Prior to joining Provenzano Resources, Inc., Lee was a specialty leasing
manager for The lrvine Company overseeing irvine Spectrum Centers’ specialty retail program as the project
grew from a 250,000 square foot entertainment center to over 1 million square feet of retall and
entertainment with over one hundred RMUs/Weekend tenants.
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TAB 4 b.1 Sub-consultants:

Danielle S. Hopper HOPPER STUDIO
Visual Display and Design Consultantancy

Danielle is the owner of Hopper Studios, a national visual merchandising firm that is focused on RMU's,
Kiosks and Pop Up stores. She is a graduate of the Fashion Institute of Design and Merchandising and
has over twenty years of experience in visual display for the retail industry. She was with the Harris
Company department stores for nine years as a regional display manager.

In 1995 Danielle began her visual freelancing and consulting business. She specializes in the design and
fabrication of fixtures and props, product merchandising, signage and window display for shopping
centers and retailers. Her business is focused in RMUSs, in line temporary stores, specialty stores and
marketing packages. Danielle has given training sessions at the International Council of Shopping
Centers Specialty Retail Conference on visual merchandising for RMUs, and at the annual Joseph K & Co.
convention she was a guest speaker. She has given merchant seminars on displays, signage and has
canducted ‘how-to’ display demonstrations.

Danielle has worked with Provenzano Resources, Inc. for over thirteen years as their in-house visual
merchandising consultant, specializing in outdoor RMUs and temporary inline stores. For PRI she has
been solely responsible for the visual merchandising of programs such as: The Avenue of the Peninsula
re-opening, Bond Company’s Shops at Schwab's in Hollywood, Federal Realty’s Santana Row and many
others. Other PRI projects have included The River at Rancho Mirage, Shoreline Village, Metro Pointe at
South Coast; Baldwin Hills Crenshaw Plaza, Los Angeles, and San Diego International Airport (review of
concession program); re-merchandising the RMU program for Caruso Affiliated’s The Grove in Los
Angeles. She is solely responsible for the Third Street Promenade in Santa Monica, California visual
merchandising, She remerchandised the rebranded Miracle Mile Shops in Las Vegas, Nevada.

Hopper Studios is responsible for the Grand Opening of the MAXI Award winning Denver International
Airport RMU/Kiosk program, the MAX! Finalist for the Grand Opening of the Pacific City, Huntington
Beach, California Pop Up store program, the MAXI Award winning Dillon Rogers RMU display.

Danielle has a team of over five experienced assistants, ranging from carpenters, painters, other
merchandisers, and as needed, metal workers and sign makers. Her team is dedicated to completing
their projects on time and on budget, and has made Provenzano Resources, Inc. client relationships
Brow. ‘ '
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TAB 4 b.2 Unique Qualifications

PRI is dedicated to the highest levels of quality control with every specialty leasing program it creates, leases,
manages and merchandises. " PRI has an organized and methodical approach to its programs that allow for
everything from grand openings of programs through to the day to day management of the programs to be
planned in advance and executed with precision. PRI staff is experienced in the specialty leasing industry,
each with an average of at least ten years of direct responsibility for the management, merchandising or
operations of a program, '

PRI merchants are prepared, well informed and aware that their operations must function at high capacity at
all times. PRI merchants go through a vigorous and thorough process of application, interview(s) and
appropriate levels of training if needed prior to participating in a program. PRI has taught retail, product
development, and visual merchandising in varying formats throughout the last twenty- five years, and
implements that training directly with prospective merchants,

PRI believes that quality control should start at the onset of any communication with a merchant. It therefore
provides for professional presentation of all paperwork, starting with the application package that can be filled
in online through the website, mailed or e-mailed directly to the prospect. It is clear from the presentation of
these documents that this program will operated professionally, and in an organized yet streamlined manner.
The first step is that all PRI merchants must fill out application forms completely, submit with all required
documents, and then are carefully vetted for their operations and veracity. All references a merchant submits
are checked, and any discrepancies discussed with the prospect. All PRI merchants receive a Merchant
Handbook/Rules and Regulations, as Exhibit B of their license agreement. However, during the first meeting
with each prospective tenant, this handbook is reviewed and then given to them, before they decide if they
are interested in participating in the program. PRI believes in the 'no surprises’ method of managing these
large scale and complex programs. Merchants are fully informed as to their obligations and rights as part of a
PRI managed program.

PRI has a complete and detailed license agreement developed for each location it manages. The license
agreement is the key to quality control of a program, as it spells out clearly and in understandable language
the responsibility of the merchant. From location, term of the agreement, financial terms and payments,
through to the process of signing the document, the merchant is indoctrinated into the PRI method of
operation. Two key elements are the use clause and the visual merchandising sections of the license

agreement. The use clause starts with step one, as each merchant must submit their requested
product/concept with the initial application. PRI does not accept samples to its’ office or staff, only detailed
pictures, lists of product and price points will suffice.

The merchant is given to understand from the onset that their concept must be clear, understandable, and
concise, as PRI does not permit deviation from use clauses at any time without written permission from
management. This is adhered to strictly, with all PRI program personnel aware of each use clause at all times,
with the authority to immediately address any alteration to a concept that is unapproved.

Visual display and merchandising is always under constant quality control from all PRI staff. Each merchant
will work with the designated visual merchandiser prior to opening to develop a visual display and planogram.
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The merchant then gets hands on assistance during their set up and installation of display and product.
Pictures are taken of the unit, and provided to the merchant so their staff can be diligent in maintaining the
display. PRI staff is also provided the visual plans and pictures so that they can monitor, on a day in and day
out basis, the merchant’s display. All merchants in each PRI program are required to refresh their displays
annually, whether that requires a complete overhaul due to change in concept, season, or wear and tear or
the display. All sighage must be professional at all time, and in some programs PRI requires merchants to
utilize a PRI sign package for uniformity, which might be an additional quality control for SIC.

PRI merchants understand that the license agreement allows fines for issues with rent, sales reports, signage, -
visual display, opening and closing irregularities and other such items as from time to time are needed to
guarantee the smooth operation of the program. There are no inconsistencies, as all merchants are fined as
allowed by the agreement, and monthly notices are released prior to the fifteenth of the preceding month of
the incident. Continued infractions of any of the rules and regulations are considered grounds for termination
of the license agreement, however PRI will work hard to keep a merchant and get them to understand the
value of compliance. PRI clients, the City, or Airport are also well informed as part of the day to day
management of the program. A group of reports are provided monthly, including but not limited to: Merchant
lists; Merchant sales reports; location maps; monthly updates including space by space prospect reports.
Annual reports as to the ‘state of program’ are held after the end of each year. It is anticipated to have
monthly meetings with SIC as the program is launched, and then bi-annual meetings for updates and
communication.

The owners of PRI, Deborah S. Kravitz, Ross V. Provenzano and Sally Provenzano are committed to making the
SIC program an exemplary example of a RMU program worldwide. Their involvement will be daily on an
ongoing basls, initially in the launch of the program and then hiring and training staff, approval of all
merchants, locations and deal terms. Deborah and Ross will work with Bella Group principals to lhsure the
highest level of design and detail of engineering for the common area units. Deborah has over thirty years of
experience in the design and functionality of RMU’s, with some unique custom units to her credit. She was
involved in design of the Irvine Spectrum units (copied throughout the world, including at Disney); the cutting
edge creation of the ‘stair step’ RMU idea; the design of the vitrine concept, whereby a unit has some glass
sides for nighttime used in the Denver International Airport; and the highly publicized Tempe Marketplace
units, which includes three styles of custom designed RMU's, including an airstream trailer replica.

Ross will be on hand at Bella Group in Dallas during critical engineering and fabrication points, and will
approve the units prior to their shipment to SIC. Deborah and Ross will be at SIC throughout the entire

delivery, installation and merchandising process of the common area units at SIC. Ross will be responsible for
- the logistics of the move-in, including the delivery, placement, set-up and coordination of the various parties
involved, including the merchants, manufacturers, security, etc. Ross’ knowledge, experience and involvement
in this is an important component is crucial to the smooth opening of the program.

After Grand Opening, Deborah and Ross will continue their oversight of the SIC program, as they do with all
PRI programs. PRI team members supply weekly schedules, and objectives, and participate in biweekly
company conference calls. Both Deborah and Ross will continue to spend all necessary time at SJIC to
guarantee the high levels of standards for service and performance that are the hallmark of any PRI program.
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BUSINESS AND FINANCIAL REFERENCES
Attachment A-3

List three (3} credit references with whom the proposing entity has conducted financial fransactions
related fo your operation of units within the Unlted States in the past three (3) years, including at least
one hanking reference.

BUSINESS REFERENCE NO. 1

Name 'ARCODEV Architects PC
Person/Firm Norm Herman

Mailing address 2100 West Litddeton Blvd Suite #200
City, State, Zip Code Liteton, CO 80120

Phone 303-385-1203

Etmail normherman®arcodev.com

Nature of Business Architecture / Engineering Services

BUSINESS REFERENCE NO. 2

Name Masek, Inc.
Person/Firm
Maifing address 5345 Newport St

City, State, Zip Code
Phone

Email

Nature of Business

FINANCIAL REFERENCE
Name

Person/Firm

Mailing address

City, State, Zip Code

Phone

Commerce City, CO 80022

303-962-7400

Cart purchase and maintenances used for delivery

City National Bank

Lisa Walker

8883 Rio San Diego Dr. Suite #107

San Diego, CA 92108

858-875-2073

Emait
Nature & Magnitude of
Purchase, Sale, Loan

lisa,walker@cnb.com

Business Banking

For each reference listed above, provide written authorizations in a form acceptable 1o eaéb reference,
authorizing the listed reference to provide business, financial, credit and bank information regarding your
company, as requested by the City.

Label as Supplemental A-3.

4118/,

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. 6



City of S8an Jose - Bid 8JG161728

Consulting Services
NORMAN Y. MINETA SAN JOSE INTERNATIONAL AIRPORT - RETAIL MERCHANDISING UNITS RFP SJC161728

Has an airport, terminal oberator or developer/manager ever terminated the proposing entity or any partner
comprising the proposing entity? ’

No Yes Dh‘ yes, give details in an attached statement. (Attach and label as Supplemental A-3-1)
Has the proposing entity or the owner ever declared or been declared bankrupt?

No Yes If yes, state date, court jurisdiction, docket number, amount of liabilities and amount of
assels. (Attach and label as Supplemental A-3-2)

Are you, or any of the principals in your organization, holding more than a ten percent (10%) interest,
presently party to any pending or outstanding litigation, lien or claims?

No Yes [:]lf yes, give details in an attached statement, (Attach and label as Supplemental A-3-3)

Are you now engaged in any litigation which does now or could in the future affect your ability to pay fees or
parform under the Agreement?

NoYes Dif yes, give details in an attached statement, (Attach and label as Supplementai A-3-4)

Owners of closely-held (non-publicly traded stock) corporations whose percentage ownership is twenty
percent (20%) or greater shall submit a personal financial statement current within three (3) months from date
of submittal and describe percentage ownership in proposing entity. {Attach and label as Supplemental A~
3-5) .

Have you ever had a bond or surety denied, canceled or forfeited?

No Yes Dh‘ yes, state name of bonding company, date, amount of bond and reason for such
cancellation or forfeiture in an attached statement. {Attach and label as Supplemental

A-3-6)

Provide the name, location and date of any of the Proposer's operations that have been terminated, either
voluntarily or involuntarily, within the past five (5) years. For the same period of time, list any judgments
terminating, or any pending lawsuits for the termination of, any concessions operated by the Proposer, any
corporation which has directly or indirectly a controlling interest in the Proposer, any subsidiary corporation in
which the Proposer has a controlling interest, or any affiliate. (Attach and label as Supplemental A-3-7)

Have you ever been sued by an airport or other lessor?
No Yes D ifyes, give details in an attached statement. {Attach and label as Suppiemental A-3-8)
Are you currently engaged in merger or acquisition negofiations, or do you aniicipate entering into merger or

acquisition negotiations within the time period of this Request for Proposals (180 days from proposal due
date)? .

41812

10.

No Yes Dif yes, give details in an attached statement including a copy of such Agreement(s).
(Attach and label as Supplemental A-3-9)

If a guarantee is deemed necessary by the City, please identify who or what entity would guarantee the
_Agreemeni(s).

ATTACHMENT A-3 BUSINESS AND FINANGIAL REFERENCES

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.



Provenzano Resources Inc.

BALANCE SHEET
As of December 31, 2016

TOTAL
ASSETS
Current Assets
Bank Accounts
GNB Checking 1764 ~12,202.78
CNB Deposit Holding Acct 2771 - 6,009.95
Petty Cash 1 523.37
" Total Bank Accounts T T 5566946
Other Gurrent Assets
Undeposited Funds 0.00
~ Total Other Current Assets . " “g0.00
TotalCurrentAsséts ' §.5669.46
Other Assets
Prepaid Expenses -4,195.28
Total Other Assets R  $-4,195.28
‘TOTAL ASSETS o © $-0,864.74
LIABILITIES AND EQUITY
¢ iabilities
Current Liabllities
Accounts Payable
Accounts Payable (A/P) 0.00
Total Accounts Payable 7 §0.00
Credit Cards
US Bank 1,672.72
“Total Credit Cards S S $167272
Other Current Liabiiitles
Security Deposits 78,600.00
" Total Other Gurrent Liabilties ~ ~ ~  $78,600.00°
Total Current Liabilites © §sp27aTe
Long-Term Liabilities
Bond 0.00
Netes-Payable-MKravitz 136,000:.00
Total Long-Term Liabiites 7 $180,000.00
Total Liabililes  $210,272.72
Equity
Opening Balance Equity {3} ’ -168,500.00
Retained Eamings 201,731.20
Shareholder Distributions -432,677.00
Net Income : 179,308.34
Total Equity T T  $-220,137.46
TOTAL LIABILITIES AND EQUITY " $-9,864.74

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




Provenzano Resources Inc.

BALANCE SHEET
As of December 31, 2015

. TOTAL
ASSETS
Cutrent Assels
Bank Accounts
CNB Checking 1764 5,007.30
CNB Deposit Holding Acct 2771 9.95
Petly Cash 1 ‘ . 523,37
" Total Bank Accounts - $5,540.62
Other Cutrent Assets
Undeposited Funds ' 0.00
Total Other Current Assets S T T 8000
" Total Current Assets B T $5,.54'(‘)'.62
Other Assets ,
Prepald Expenses : " 0.00
Total Other Assets T T T T Sono
TOTALASSETS = 7 B ) - $5,540.62
LIABILITIES AND EQUITY
Liabllities
Current Liabilities
Accounts Payable
Accounts Payab!e (AP) 0.00
Total Accounts Payable ST T g000
Credit Cards '
US Bank 5,046.42
“Total Credit Cards T ) $5,046.42
Other Current Liabilities
Security Deposns 74,750.00
Total Other Current Liabllities C T T $74.750.00
Total Current Liabilties 7 " $79,796.42
Long-Term Liabllities
Bond 0.00
Notes Payable- M. Kravitz 130,000.00
“Total Long-Term Laabxlmes T T T $130,000.00
Total Liabilities ) o . #205;796.42
Equity
Opening Balance Equily {3} -168,500.00
Retained Earnings 86,508.32
Shareholder Distributions -237,487.00
Net income 115,222.88
Total Equty 7 C T $-204,255.80
TOTAL LIABILITIES AND EQUITY ~ =~ $5,540.62

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




Provenzano Resources Inc.

BALANCE SHEET
As of December 31, 2014

TOTAL
ASSETS
Current Assets
Bank Accounts
CNB Checking 1764 8,170.28
CNB Deposit Holding Acct 2771 6,005.40
Petty Cash 1 , 523.37
" Total Bank Accounts C $14,600.05
" Total Current Assets T $14,699.05
Other Assets
Prepaid Expenses 0.00
TotalOtherAssets " 7 sooo
“TOTAL ASSETS h C $14,690.05
LIABILITIES AND EQUITY
Liabilities
Current Liabilitles
Accounts Payable
Accounts Payable (A/P) - 0.00
Total Accounts Payable C T T g000
Credit Cards
US Bank 7,502.73
Total Credit Cards o  $7,50273
Other Current Liabilitles
Security Deposits 70,550.00
* Total Other Current Liabililes ~ $70,550.00
Total Current Liabililes . T $78,082.73

Long-Term Liabilities .
Bond 0.00

Notes Payable- M. Kraviiz 130,000.00
Total Long-Term Liabilities 7 $130,000.00
Total Liabilites 7 | $208,052.73
Equity
Opening Balance Equity {3} -168,500.00
Retained Earnings -8,6562.71
Shareholder Distributions -111,362.00
Net Income 95,061.03
“Total Equity o . $-193,353.68
“TOTAL LIABILITIES AND EQUITY  $14,600.05

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




Provenzano Resources Inc.

PROFIT AND LOSS
January - December 2016

TOTAL
INCOME
DIA - 195,190.00
Overage in Rent 148.00
Program Income 708,856.00
Start Up Fee 10,250.00
Totalincome T T 7 Tga{4 44800
GROSS PROFIT S | $914,445.00
EXPENSES
Admin Expense
Admin Creations 11,000.00
Total Admin Expense 7 {4 060.00
Advertising and Promotion 90.00
Automobile Expense
Gas 325.81
Parking 321.00
' Total Automobile Expense ' ) © edest
Bank Service Charges 709.50
Gomptter and internet Expenses 549,75
Creations Cart Payment 168,908.59
Dues and Subseriptions 1,113.07
tnsurance Expense
Dental Insurance 1,839,30
Gien Liability 8,236.97
Medical Ins. ‘ 13,155.17
Workers Compensation
Assment 314.00
Deposit ; 1,046.40
Workers Comp. Annual Policy 10,911.50
" Total Workers Cofnbensafibn o S 12,271.90
* Total insurance Expense © 3550834
interest Expense
Creations Interest Paid 22,596.41
Interest fees Charged 214,11
. Total Interest Expense 7 Toagiosg
License and Permits
Business License 50.00
* Total License and Permits T T T soon
Meals and Entertainment
Business Meals 521.41
“Total Meals and Entertainment ) T 52141
Misc. Expense ‘ 1,721.00
Office Supplies 2,905.76

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




TOTAL

Operations
Repalrs & Maintenance 37,527.92
Shop Supplies 8,122.80°
 Total Operations T 46,650.72
Outside Serivces
Bookkeeping 1,862.50
‘ Total Outside Serivces T 186250
Payroll Expenses
Employees- Admin 58,149.14
Employees- Technicians/ Field 137,161.48
Payroll Taxes-Employer 18,725.94
Processing Fee - 1,475.84
Total Payroll Expenses T 21551240
Postage and Delivery 1,188.39
Rent to the City of Santa Monia 199,477.45
Taxes
Taxes-Local 13,793.25
" Total Taxes ) o 1@;793.25
Telephane Expense 6,740.10
Travet
Transportation . 629.34
* Total Travel ST S 629,34
Unlforms 874.60
Visual Merchandising 92.60
Total Expenses o B © $733,346.10
NET OPERATING INCOME T $181,098.90
NETINCOME T ) $181,008.90

[ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. J




Provenzano Resources Inc.

PROFIT AND LOSS
January - December 2015

TOTAL
INCOME
DIA 126,125.00
Interest Income 4.55
Misc. Fines \ 2,850.00
Other Primary Income 200.00
Overage in Rent 283.25
Program Income 727,211.00
Start Up Fee 9,750.00
Totalincome 777 egag dsaeg
GROSS PROFIT N  $866,423.80
EXPENSES
Admin Expense
Admin Creations 12,000.00
~ Total Admin Expenss © 12,000.00
Advertising and Promotion 3,047.24
Automobile Expense
Accident Repalr 700.00
Gas 421,58
Parking 305.00
Total Automobile Expense "~ 1,426.58
Bank Service Charges 839.00
Computer and Internet Expenses 811.93
Convention
ICSC 60.50
Total Convention T 7 6050
Creations Cart Payment 190,569.67
Dues and Subscriptions 1,180.40
Insurance Expense
Dental Insurance 807.84
- Gen Liability . 8,539.19
Medical Ins. 6,458.15
Workers-Compensation
Worlers Comp. Annual Policy 11,521.00
 Total Workers Gompensation o T 11,521.00
* Total Insurance Expehsé a ST 27,326.18
Interest Expense ’
Creations Interest Paid 29,730.33
Interest Fees Charged 370.54
“Total Interest Expense 30,0087

License and Permits
Business License - 1,993.90
Total License and Permits 1,993.00

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




TOTAL

Meals and Entertainment

Business Meals 467.84
Total Meals and Entertalnment " Zg7.84
Office Supplies ‘ 2,614.51
Operations

Repairs & Mainienance 38,172.73 -

Shop Supplies 4,997.73

' Total Operations T Tasa7046
Outside Serivces

Bookkeeping 1,957.50
Total Outside Serivees . 1,957.50
Payroll Expenses

Employees- Admin 52,483.95

Employees- Techniclans/ Field 123,987.81

Payroll Taxes-Employer 24,742,711

Processing Fee 1,398.02

' Total Payroll Expenses - © 202,612.49
Postage and Delivery : B862.04
Printing and Reproduction

Chair Covers 4,969.97

Total Printing and Reproduction 496997
Professional Fess

Accounting 652.50
Total Professional Fees h - 85250
Rent to the City of Santa Monia 208,557.80
Taxes
Taxes-i.ocal. 8,262.74

Total Taxes " 8,262.74
Telephone Expense : 6,630.58
Visual Merchandising 19184

Total Expenses o © $750,305.64

NET OPERATING INCOME ’ - $116,118.16

NET INCOME ) - $116,118.16

( DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




Provenzano Resources Inc.

PROFIT AND LOSS
January - December 2014

TOTAL
INCOME
DIA ‘ 111,362.00
Misc. Fines 3,230.00
Qverage in Rent 522.58
Program Income 734,414.00
Start Up Fee 7,000.00
Total Ingome S "~ $856,528.58
GROSSPROFIT 77 4856,528.58
EXPENSES
Admin Expense
Admin Creations 12,000.00
TotalAdminExpense 7 12,000.00
Advertising and Promotion 3,050.00
Automoblle Expense
Gas 1,371.89
Parking 488.93
" Total Autornobile ExbénseH T 1,860.82
Bank Service Charges 755.00
Convention
SPREE
Booth 74946
Hotel 2 78.78
Meals 2 93.34
Office Supplies 2 92.98
Transportation 2 ' 46.40
TotalSPREE 7 -1,060.94
Total Gonvention o T 1,060.94
Creations Cart Payment 204,506.02
Dues and Subscriptions 578.40
Insurance Expense ’
Dental insurance 1,105.94
Gen Liability N 7,330.32
Medical Ins. , 8,504.01
Workers Compensation
Warkers Comp. Anaual Policy 9,970.00
~ Total Workers'éonipéns'éiidﬂ o ) o 9,570.60
" Total Insurance Expsnse T 2691027
Interest Expense
Creations Inferest Paid ) 39,794.98
Interest Fees Charged 21.82
Total Interest Expense 3981660

License and Permits

( DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




TOTAL

Business License 2,694,50
Health Permit 567.00
Total License and Permits - 3,261.50
Meals and Entertainment
Business Meals 1,542.99
Total Meals and Entertainment T 154290
Office Supplies 2,414.52
Operations
Repairs & Maintenance 40,874.80
Shop Supplies 5,464.60
Total Operations 46,339.40
Outside Serivees
‘Bookkeeping 2,348.32
~ Totel Outside Serivess 77 “a5434p
Payroll Expenses
Employees- Admin 50,253.50
Employees- Technicians/ Field 103,383.44
Payroll Taxes-Employer 27,072.80
Processing Fee 1,305.41
“Total Payroll Expenses 182,015.15
Postage and Delivery ’ 982.45
Printing and Reproduction ,
Chair Covers ' 4,953,912
‘ TotalmPrihtingland RAep}Bdt}vct'iénl . © 495312
Professional Fees
Accotmting 1,095.00
Total Professional Fees 7 7400800
Rent to the City of Santa Monia 206,316.39
Taxes
Taxes-Local 12,176.83
Total Taxes ‘ ) T 1217683
Telephone Expense 6,416.90
Travel
Airfare ' 344.20
' Total Travel I T Ta4420
Uniforms 978.37
Visual Merchandising 19.46
Total Expenses 7 4517465
NET OPERATING INCOME  $94,786.93 :
OTHER EXPENSES
Reconciliation Discrepancies -274.11
Total Other Expenses ST 2741
NET OTHER INCOME ) ) $274.11
NET INCOME - - $95,061.04

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




2014 FEDERAL STATEMENTS PAGE 1
PROVENZANO RESOURCES INC 33-0775027
STATEMENT 1
FORM 1120S, LINE 5
OTHER INCOME
OTHER DEPOSITS DIA ACCT......couiurii e e e 4 808
REIMBURSEMENTS RECEIVED DIA ACCT ....oovonomisan 1,495,
TOTAL $ 2,303,
STATEMENT 2
FORM 11208, LINE 12
TAXES AND LICENSES
LICENSES BND PERMITS. . ittt ittt 8 6,846,
PAYROLL TAXES ... 0iuimii e e T 27,073,
REAL ESTATE TAXES 8,592,
STRTE TBX . ittt e e e ' 800,
- 43, 311
STATEMENT 3
FORM 11208, LINE 19
OTHER DEDUCTIONS
ACCOUNTTING. . .o e e e i $ 2,348
AUTO AND TRUCK EXPENSE. ..ottt e 1,861
BANK CHBRGES. ...\ttt ie et e e e e e 175.
CONVENTION EXPENSE. . .. oot 968.
COURT ORDERED SETTLEMENT............... TSN 191,753.
DUES AND SUBSCRIPTIONS................. e T 578.
INSURANCE ... vttt et e e e U 17,300,
LEGAL AND PROFESSIONAL.......... R 2,095,
MEALS AND ENTERTAINMENT EXPENSE......cooirirroe 7 818.
MISCELLANEOUS ...ttt et e -3, 011.
OFFICE EXPENSE. ... ottt 2,415,
OUTSIDE SERVICES. ...\ttt 36,000.
PAYROLL SERVICE........i0 ittt e 1,305,
POSTAGE . oo e 982,
PRINTING. .. e 4,953
18] A o SR 5,465
TELEPHONE .. ...ttt e 6,417
RAVE L. ..ttt 344
UNTEORMS. oo eeee e ee s e e s e e s e e 978
TOTAL 3 274,344,
" STATEMENT 4
FORM 11208, SCHEDULE L, LINE 6
OTHER CURRENT ASSETS
BEGINNING ENDING
ADVANCE RECEIVABLE DR...oooitiini e $ 475, § 0.
TOTAL & 175, 3 0.

T DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




2014 FEDERAL STATEMENTS PAGE 2
PROVENZANO RESOURCES INC 33-0775027
STATEMENT 5
FORM 1120S, SCHEDULE L, LINE 9
OTHER INVESTMENTS
BEGINNING ENDING
PROVENZANO RESOURCES LLC.........eeeeeeeeeo oo $ ~80,632. -65,395.
TOTAL & —80,632. <65, 395,
STATEMENT 6
FORM 1120S, SCHEDULE L, LINE 18
OTHER CURRENT LIABILITIES
BEGINNING ENDING
CREDIT CARD PAYABLE...............ooiiioooieiisiiiee $ 1,716. 7,463,
SECURITY DEPOSITS....oooooooooooooo 54,050, 63,350,
TOTAL § 55, 766. 70,813.
STATEMENT 7 .
FORM 1120S, SCHEDULE L, LINE 21
OTHER LIABILITIES
BEGINNING ENDING
NOTE PAYABLE BOND........oomoeemeeee oo 5 130,000. 130,000,
‘ TOTAL § 130,000, 130,000,
STATEMENT 8
FORN 1120S, SCHEDULE M-2, COLUMN A, LINE 3
OTHER ADDITIONS
OTHER NET RENTAL INCOME. .....ouomeieetrine oo oo 111,362,
TOTAL § 111,362,
STATEMENT 9
- FORM 1120S, SCHEDULE M-2, COLUM
OTHER REDUCTIONS
DISALLOWED MEALS AND ENTERTAINMENT ...........oooitvimiite e 818.
SECTTON 179 EXPENSE......vvrememeomenossoo oo 37.
TOTAL 3§ 855.

T DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




e 11209 U.S. Income Tax Return for an S Corporation OMB No. 1545-0123
» Do not file this form unless the corporation has filed or is 2@1 d-
Department of the Treasury attaching Forin 2553 to elect to be an S corporation.
Internal Revenue Service > Information about Form 11205 and its separate instructions is at www.irs.gov/form1120s.
For calendar year 2014 or tax year beginning , 2014, ending ,
A S election effeclive date D Employer identification number
11/17/1897 33-0775027
B Busmess acilwly code TYPE PROVENZANO RESOURCES INC E Dale incorporaled
4bf 9(5556 " OR 6256 MERCER STREET 106/01/1997
C  Check if Schedule D PRINT SAN DIEGO’ CA 92122 F Total assels ¢see Instructions)
-3 altached $ -49, 856,

Address change

G s the corporation electing to be an S corporation beginiing with this tax year? Yes ]_}g No I 'Yes,' attach Form 2553
@

H Checkif: (1) Final return @) DName change

4) Amended return (&) S election termination or revocation

if not already filed

f  Enter the number of shareholders who were shareholders during any partofthetax yean . ... ... .ot iinaiss s 3
Caution, Include only trade or busingss income and expenses on lines ta through 21. See the instructions for more mformatlon
Ta Gross receipts OF SAIES. «. vveiureretrsrorare e o iaraananan .| 1a 741,267,
. b Retums and allowantes. ... ool et e 1b
}q ¢ Balance. Subtract Hne 1h from e T8, oot n e e e e et e e e e 741,267.
¢ 2 Cost of goods sold (attach Farm 1T125-A) .. ..o i i i
fn 3 Gross profit, Subtract line 2fromline Te.......o oo i 741,267.
4 Net gain (loss) from Form 4797, line 17 (altach Form 4797). .. .oi i eiiaeia e
5 Other income (loss) (soe fustrs — atESEIEMEND. . .o\ v e vt e et e SEE . STATEMENT . l 2,303.
6 Totalincome (loss), Add lines 3through B . ... o o oo i ey 743,570.
7 Compensation of officers (see instructions - attach Form 1126-E) ... i
8 Salaries and wages (less employment Credits). . ... ovuerveree ottt 153,637.
21 9 Repairs and maintenance ....................- B P 17,075,
R LU= T P O PP P
CTT REIES . .ttt 206,316.
L 112 Taxes and HCONSes .....c..ooirrinan i SER . STATEMENT . 2 43,311,
N LR 1 £ A U 39,817.
14 Depreciation not claimed on Form 1125-A or elsewhere on return (attach Form 4662).................. 745,
2 115 Depletion (Do not deduct off and gas depletion.). .. .....oo.iiit i
E 116 Advertising.......coovveeienvraieininonnn. OO SO 3,070,
L7 Penston, profit-sharing, €0, PIAMS. ... «.vurvr e cie et ettt e
$ [ 18 Employee henefll Programs. ... ... ooueiiiii it 9,610,
R 19  Other deductions (attach statement). ... ...o.vveerivartiaericiiaaaneaas, .....SEF, .STATEMENT. 3 274,344,
20 Total deductions. Add lines 7 trough 19, .. oo i i e e > 747,925,
21 Ordinary business income (loss). Sublract ine 20 from e 6. . ... .. o i eiini o -4,355,
22a Excess net passive income or LIFO recapture
T tax (58@ INSIUCHOMNS). ..o o ittt i is i es 22a
A b Tax from Schedule D (Farm 11208). . ....oooiviiiiiniiiiaeica s 22b
x. ¢ Add lines 22a and 22b (see Instructions for additional BaXeS). . . . oo v r it e
i | 23a 2014 estimated tax payments and 2013 overpayment credited to 2014...... 23a ‘
b b Tax deposited with Form 7004 .........oooiiiiiiiiio 23b
5 ¢ Credit for federal tax paid on fuels (attach Form 4136). .............oeh 23¢
\\\; d Add lines 23a throUgh 230, . ... i it i ie e ettt
€ | 24 FEstimated tax penalty (see instructions), Check if Form 2220 is attached ....................... "D 24
N1 25  Amount owed. IF line 23d is smaller than the total of lines 22¢ and 24, enter atmont oWed .., ...\ ot vvnrvreieneoneanenns 25 0.
S | 26 Overpayment. If line 23d is larger than the total of lines 22¢ and 24, enter amount overpald ............ 26
27 Enter amount from line 26 Credited to 2015 estimated tax_ > | Refunded »| 27
Under penalties of perjury, | declare that | have examined ihis return, includi chedules and its, and to the best of my knowledge and belied, it is true,
correct, and complete. Declaration of preparer (ather than laxpayer) Is based on all mfurmalmn of which preparer has any knoviledge.
Sign [V 8 IR dlectse TS veiom |
Here b PRESIDENT Yol Sae Brepareg shown helow
Signalure of officer Date Fitle ]%Z)Yes HNO
Print(Type preparer's name Preparer’s signature Dale Check [)ﬂ i PTIN
Paid CHARLES F ROBERTS CPA . sell-employed P00252040
8’; ZPS’:;" Frmsname  » CHARLES ¥ ROBERTS JR, AN ACCOUNTANCY CORP Firs EIN » 46-0464047
YV [Fimsaddress » 2650 CAMINO DEL RIO NORTH STE 108
SAN DIEGO, CA 92108-1631 Proreno.  (619) 297-8477
BAA For Paperwork Reduction Act Notice, see separate instructions. SPSADIOSL 0B/06/14 Form 11208 (2014)

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




Form 11205 (20149) PROVENZANQO RESOURCES INC

33-0775027

Page 2

{Schedulé B Other Information (see instructions)

Yes

1 Check accaunting method:  a @ Cash b I__IAccrua!
2 See the instructions and enter the:

3

4 At the end of the tax year, did the corporation;

a Qwn directly 20% or more, or own, directly or indirectly,

At any time during the tax year, was any shareholder of the corporation a disregarded entity, a trust, an estate, or a
nominee or similar person? If “Yes," attach Schedute B-1, Information on Certain Shareholders of an § Corporation

.....

50% or more of the total stock issued and outstanding of

any foreign or domestic corporation? For rules of constructive ownership, see instructions. If ‘Yes,' complete (i)
through (V) below. ...... R R R A

No

X

(i) Name of Corporation

?‘? Employer
entification
Number (if any)

(jii) Country of
Incorporation

(iv) Percentage| (v}

of Stock Owned| 1
Daty

Subsidia

f Percentage in (iv)

s 100%, Enter the

e (if any) a Qualified

Subchapter S
Efection
Was Made

b Own directly an interest of 20% or more, or own, directly or indirect!
capital in any foreign or domestic partnership (including an ent
of a trust? For rules of canstructive ownership, see instructions. I 'Yes,' complete (i) through (v) below

y, an interest of 50% or more in the profit, loss, or
ity treated as a partnership) or in the beneficial interest

X

(i} Name of Entity

{ii) Employer
tdentification
Number (if any)

(i) Type
of Entity

{iv) Country of
Organization

(v) Maximum %
Owned in Profit,
Loss, or Capital

5a At the end of the tax year, did the corporation have any outstanding shares of restricted stock?

if 'Yes,' complete lines (i} and (i) below.
(@) Total shares of restricted stock............... .

(i) Total shares of non-restricted StOCK. . ... o v i viv i s

b At the end of the tax year, did the corporation have any eutstanding stack options, warrants, or similar instruments?. .. ...

If 'Yes,' complete lines (i) and (ii) below.

(i) Total shares of stock outstanding at the end of the tax year .,

(ii) Total shares of stock outstanding if all instruments were e

information on any repartable transaction?

Discount Instruments.

Xecuted

Check this box if the corporation issued publicly offered debt instruments with original issue discount
If checked, the corporation may have to file Form 8281, Inforration Return for Publicly Offered Original fssue

If the corporation: (&) was a C corporation before it elected to be an S corporation or the corperation acquired

an asset with a basis determined by reference to the basis of the asset (or the basis of any other praperly) in

the hands of a C corporation and (b) has net uarealized built-

built-in gain from prior years (see Instructions).

© Enter the accumulated earnings and profits of the corporation at the end of the tax year.

10 Does the corporation satisfy both of the following conditions?

I i L ug in gain in excess of the net recognized built-in gain
from prior years, enter the net unrealized built-in gait reduced by net recognized

Has this carporation filed, or is It required to file, Form 8918, Material Advisor Disclosure Statement, fo provide

...........................................................................

a The corporation's total receipts (see instructions) for the tax year were less than $250,000
b The corporation’s total asseis at the end of the tax year were less than $250,000

if 'Yes,' the corporation is not required to complete Schedules L and M-1.
11 Dutlng the tax year, did the corparation have any non-shareholder debt that was canceled, was forgiven, or had the

terms modified so as to reduce the principal amount of the debt?

if 'Yes,' enter the amount of principal reduction

.......................................................

X
X

QPCAMNT12)

311928 A

Form 11208 (2014)

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.



Form 1120$ (2014) PROVENZANO RESOURCES INC 33-0775027 Page 3
|Sehedule K| Shareholders’ Pro Rata Share ltems Total amount
Income { 1 Ordinary business income {loss) Page 1, 1ne 210 ..ot 1 ~4, 355,
(Loss) 2 Netrental real estate income (loss) (attach Form 8825) .. ... ..o i,
3a Other gross rental income (0ss). ............ et
b Expenses front other rentai activities (attach statement) .. ................... i
c Other net rental income (loss). Subtract line 3b from line 3a 111,362.
A dnterest INCOImIe. . .. L 4
5 Dividends: aOrdinaty dividends
bQualified dividends
B ROYAIEES. Lot e e
7 Net short-term capital galn (loss) (attach Schedule D (Form 1120S)) ... ... ovveeenaenee. 7
8a Net long-term capital gain {loss) (attach Schiedule D (Form 1120S)) ... ovoviivnnvrrennnn. s, 8a
b Collectibles (28%) gain (10SS). .. oovvrvi it iiiaririneeens &b R
© Unrecaphured section 1250 gain (attach statement) . ..........ooooeiiiin s, 8c
9 Net section 1231 gain (loss) (atiach Form 4797)........c...... e e,
10 Other income (loss) (see instructions)......... Type¥
Deduc- | 11 Section 179 deduction {attach Form 4562). ... .. it et ee e 11 37.
tions T2a Charltable contributions. . .. ... i oo e 12a
b investment Interest eXpenSe .. .o it i i e 12b
¢ Section 59(e)(2) expenditures (1} Type > __ _ . (2) Amount » | 12¢ (2)
d Other deductions (see instructions) .. Type * 12d
Credits | 13a Low-income housing credit (Section 420 BY). . .o o v vt ie et e U 13a
b Low-income housing credit (other). ... o i e 13b
¢ Qualified rehabilitation expenditures (rental reaf estate) (attach Form 3468, i applicable). . ...................... 13¢
d Other rental real estate credits (see instrs) Type» ___ 13d
e Other rental credits (see instrs) Type» __ .~~~ 13e
f Biofuel producer credit (@Hach FOrm 6478) .. ...vrii ittt et .. |18t
¢ Other credits (see instructions)...... Type> 13¢
Forelgn | 14a Name of country or U.S. possession
gﬁ%ﬁs b Gross TrCome from all SOUICES .\ . ovvt v ess e tteee s en e en e et e e e e eannneess 14b
¢ Gross income sourced at shareholder level. ... ... o i e 14c
Foreign gross income sourced at corporate level ;
P aSSIVE CaEETOIY . ¢ . v et ct ettt et et e e e e s et e e e e e e 14d
€ General CalEgONY . . i e e e 14e
 Other (attach statement). ... i 14§
Deductions aflocated and apportioned at shareholder level
Lo BT o R T 1 A e,
L (3T S 14h
Deductions allocated and apportioned at corporate tevel {o foreign source income .
i Passive category....... e e e e et et e e e e et e aeaaaas 14i
J General Category . . ... e, 14j
K Gther (attach statement) . .. oo i i e e e 14k
Other information i
|_Total foreign_taxes_(check one): & Q EaidfffElfAccmedf O 144
i Reduction in taxes available for cred|t
(atlach statement). ... .o i e 14m
n Other foreign tax information (attach statement) ) g N T
Alterna- | 15a Post-1986 depreciation adjustment .. ... v i e 15a -282.
}C’l‘i’gi- b Adjusted Gain OF 1055 . . ... ot e e 15b
mum ¢ Depletion {other than ofl and gas) ... i i e 15¢
ngﬁn d Oil, gas, and geothetmal properfias — gross NGOME ...t uis vt e e 15d
ftemns e Oil, gas, and geothermal properties — deductions. . ....... ... oot i, 15e
f Other AMT items (attach stalement) .. ..o oi i e i 15¢
ltems T6a Tax-exempt interestIncome. . ... .. | 16a
ﬁ'f]fgc' b Other tax-exempt 0O . . oo e e ettt e e e 16b
Share- ¢ Nondeductible expenses .....................o ... e e et 16¢ 818.
Iéglggr d Distributions (attach stmt if required) (see mstrs) ........................................... 16d 96,422,
e Repayment of loans from shareholders. .. ... ..o un i i 16e
BAA SPSANIIAL_DA/DRAA Enrm 1190€ 73010

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.



Form 11205 (2014) PROVENZANQ RESQURCES INC 33-0775027 Page 4
(Schedule-K:i] Shareholders’ Pro Rata Share Items (continued) Total amount
Other L R = el =S O 17a
'm";?{;n b investment expenses.........coovoiiviiiii i, e e e 176
¢ Dividend distributions paid from accumulated earnings and profits . .. ... vivee i i s 17¢

d Other items and amounts
(attach statement)

R.f.“""‘ 18 Incemelioss reconciliation. Combine the amounts on lines 1 through 10 in the far right column.
o '?ﬂo" From the result, subtract the sum of the amounts on lines 11 through 12d and 141.............. .. 18 106, 970.
[Scheédule’L | Balance Sheets per Books Beginning of tax year End of tax year
Assets @ (b) © (d)
17,531,

W NG w

9

2 a Trade notes and accounts receivable. ... :. ..
b Less allowance for bad debts...............

Inventaries. ... i
U.S. government obligations.............,
Tax-exempt securities (see instructions), .,
Other current assets (attach stmi) ... SEE . ST. 4.
Loans fo shareholders....................
Mortgage and real estate toans.............
Other investments (attach statement). . SEE . ST, 5.

15,539,

108 a Buildings and other depreciable assets.....,

794,382}

475,

~80,632,

794,382. 7

~65,395,

b Less accumulated depreciation.............
11 a Depletable assets. .. ...........o.oooiane..
b |_ess accumulated depletion................

793,637,

134,382

12

13a Intangible assets (amortizable only)
b Less accumulated amortization. ............

14
15

16
17

tand (net of any amortization). .............

Other assets (attach stmt). . ........ ... ...
Totalassets........oioovvn i iiennan,
Liahilities and Shareholders' Equity
Accounts payable. .. ... i
Mortgages, notes, honds payable in fess than 1 year, ...

18 Other current Hiabilities (attach stmty, . SEE, . ST, .6. 55,766 70,813.
19 Loans from shareholders................... 1,200 1,200,
20 Mortgages, notes, honds payable in 1 year or mors. . ... 56,416, 43,664.
21 Other liabilities (atfach statement) . ... SEE . ST, 7. 130,000 130,000,
22 Capital Stock. ... ..vciveeiiiiiiiiiieans 2,000 2,000,
23  Additional paid-in capital................... 26,420 26,420,
24 Retained earmings ... covvveenrerreivenassnn ~333,683 ~323,953.
25 Adjustments to shareholders' equity (att stmt) ........

26 Less cost of freasury stock............. P

27 Total liabilities and shareholders’ equity. . ... -61,881 -49, 856,

SPSAUIZ4L 12123014

Form 11208 (2014)

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




Form11205 (2014) PROVENZANO RESOURCES INC

33-07715027

Page 5

<1l Reconciliation of Income (Loss) per Books With Income (Loss) per Return

Note. The corporation imay be required to file Schedule M-3 (see instructions)

1 Netincome (Joss) per books,............... 106,152.15 tacome recorded on hooks this year not included
2 Income included on Schedule X, lines 1, 2, 3¢, 4, 53, 6, 7, an Sehedule K, lines 1 through 10 (iternize):
8a, 9, and 10, not recorded on hooks this year (itemize): a Tav-exempt interest. s
3 E)Hagngeg recorded on books this ;egfngf 6 Deductions included on Schedule K, fines 1 through
included on Schedule K, lines 1 through 12, 12 and 141, not charged against book income this
and 141 (itemize): year (xtemrze)
aDepreciation........ 5 aDepreciation... $__
b Travel and entertalnment. § eis.y, -\
_____________________ 818.]7 AddlinesSandb....................... 0.
4 Add hnes 1 theough 3., .0 0evneeas Vet 106,970.18 Incoms {loss) (Schedule ¥, tn 18). ki d less In7.. 106,970.

'M325] Analysis of Accumulated Adjustments Account, Other Adjusiments Account, anc[

Shareholders' Undistributed Taxable Income Prev;ously Taxed (see mstructlons)

(c) Shareholders* undis-

ad}a)stér?ggtr:ualggﬁnt adjustg)et('?tg"ggcount t"bgt‘%?ﬂgau":lhlfa;'é%""‘e

1 Balance at beginning of 18X YBar .. ...vivr et iierianrennnes -237,113.

2 Ordinary Income frompage 1, 1ne 21.........ooooiiinoiill,

3 Other additions...................... SEE STATEMENT 8. ... 111,362,

4 Lossfrompage 1, e 2l ... o it ( 4,355.)

5 Other reductions. .................... 255, STATEMENT 9 . ( 855.)

6 Combine lines 1 rough 5. v ie et irveraiareiannnaesmaaeaaenns -130,961.

7 Distributions other than dividend distributions..............o.... 00

B Balance at end of tax year. Subtract line 7 fromline 6............. -130,961.

SPSADIZAL 12i23/t4

Form 11205 (2014) -

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




2015 Federal Income Tax Summary Page 1

PROVENZANO RESOURCES INC 33-0775027
2015 2014 Ditf

ORDINARY INCOVME

Gross receipts less returns/allowance.... 740,299 741,267 -968

Gross Profit. ... ... i, . 740,299 0 740,299

Other InCome.........ooiviiiiiiiiai i, 0 2,303 ~-2,303

Total income {(LOSB)........oeiviviiiiiiii. 740,299 0 740,299
ORDINARY DEDUCTIONS

Salaries/wages (less employment cr.)...... 176,472 153,637 22,835

Repairs and maintenance......................... 38,173 17,075 21,098

REDES. ..t 208,558 206,316 2,242

Taxes and LicCenses.........coooiiveeiiininvini., 34,999 43,311 ~8,312

Interest.. .o 30,101 39,817 -9,716

Depreciation.......... e 0 745 ~745

Aduertising .. ... ' 3,239 3,070 169

Employee benefit programs....................... 0 9,610 -9,610

Other deductions..................c....cccoeiiiil, 261,076 274,344 -13,268

Total deductions............... e 752,618 747,925 4,693

Ordinary business income (loss).............. -12,319 -4,355 -~7,964
REFUND OR AMOUNT DUE ‘

Balance Que.............oooiii i i ] i} 0
SCHEDULE K - INCOME '

Ordinary business income (loss).............. ~12,319 ~4, 355 ~-7,864

Other net rental income (loss)............... 126,125 111,362 14,763
SCHEDULE K - DEDUCTIONS

Section 179 deduction................ooeeiiiinil. 0 ' 37 ~37
SCHEDULE K - ALTERNATIVE MINIMUM TAX iTEMS

Post-1986 depreciation adjustment.......... 0 -282 282
SCHEDULE K - ITEMS AFFECTING BASIS

Nondeductible exXpenses........................... 3589 818 -419

Property distxibutions........................._. 0 96,422 -96,422
SCHEDULE K - OTHER INFORMATION

Income (loss) reconciliation................. 113,806 106,970 6,836
SCHEDULE L - BALANCE SHEET

Beginning Assets.........oooiiiiiiiiininnnn.. -49, 856 -61,881 12,025

Beginning Liabilities & Equity............... -49, 856 ~-61,881 12,025

Ending ASSetS.........ooooiiiiiiiiiiiiii 5,685 ~-49,856 . - 55,541

Ending Liabilities & Equity................... 5,685 -49,856 55,541

T DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




2015 Federal Balance Sheet Summary o Page 1

PROVENZANO RESOURCES INC 33-0775027
ENDING ASSETS
Cash . 4,790
Other assets.. oot e 895
Total BSSeTS...ococoii i 5,685
ENDING LIABILITIES & EQUITY
Other current liabilities..................... ... e 79,796
Loans from shareholders,......................................" 1,200
Long-term notes payable......................oiii i, 43,664
Other liabilities.........................co....." 130,000
Capital stock.......ooooiiiiiiiii i 2,000
Additiomal paid-in capital......cocoovveirioon ; 26,420
Retained earnings...... ..o -2717,395
Total Liabilities and Equity..... e , 5,685

T DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




rorm 11208 U.S. Incoime Tax Return for an S Corporation OMS No. 1545-0123

* Do not file this form unless the corporation has filed or is
Departnent of lhe Treasury attaching Form 2553 to elect to be an'S corporation. 2@1 5
internal Revenue Service > Iformation about Form 11288 and its separate insteuctions is at www.irs.goviformi120s.
For calendar year 2015 or tax year beginning , 2015, ending ,
§ election effective date D Employer {dentification number
11/17/1997 33- 50217
B Busigﬁss actwlly code TYPE PROVENZANO RESOURCES TNC . E S‘Ala?n?olomleﬂ
(see nsirs) OR 6256 MERCER STREET 10/01/1997
C “Cﬂhgcktlf ?‘chedule D PRINT SAN DIEGO' Ca 92122 F Tolal assels (see inslruclions)
-3 attached $ 5,685.
G s the corporation electing fo be an $ corporation beginning with this tax year? Yes MNO If ‘Yes,' atlach Form 2553 if not already filed
H Checkif: ) Final return (¥4) Name change (3) Address change
) Amended return ) S election termination or revocation
I Enter the number of shareholders who were shareholders during any part of the tax Year . ... oo oo ii i i B 3
Caution. Include only trade or business income and expenses on lines ta through 21. See the instructions for more 1nformat|0n
T3 Gross receipts oF SalES. .. ... it iit i e 1a 740,299
b Returns and allowances. . ... oot iii i et it 1h
L ¢ Balance. Subtract line 1h from Ne o, .. ... .ottt et e et erainns 740,298.
&1 2 Costof goods sold (attach Form 1125-A). ..ot
| 8 Gross profit. Subtract line 2 from line 1. ... ... ot e e 740,2899.
4 Net gain (loss) from Form 4797, fine 17 @@ttach Form 4797, .. i ie et
5 Other inceme (loss) (see fnstrs — aftstatement). .. ..............ooii . A
6 Total income (loss) Add lines 3 Hrougn B, ..o v vttt i it i ir e e e it ve e areinesnn o 740,299,
7 Compensation of officers (see instruclions - attach Form 1125-E) ... i
. 8 Salaries and wages (Jess employment credits) . ... ... it e e 176,472,
2| 9 Repairs and maintenance ......................... PO O TT 38,173.
D 110 Bad debiS. ..ottt et e e et
e I 1 e ereee e, 208,558.
!} 12 Taxes and licenses............. S S P 34,999.
g L 1 2 S P 30,101,
14  Depreciation not clalmed on Form 1125-A or elsewhere on return (attach Form 4562) .................,
2|15 Depletion (Do not deduct ofl and gas depletion.). ... . ...iuirieirs et e
I L e D OO 3,239.
k 17  Pension, profit-sharing, elc, Dlans. . ... i it i e e et e
18_ T8 Eimployee benefil Programis. . . ..o et i it e e i e e e e a e
g 19 Other deductions (attach statement). ................... e eer et See.Statement .1 261,076.
20 Total deductions, Add lines 7 through 10, .. ..o .ttt et e eans L 752,618,
21 Ordinary business income (foss). Subfract line 20 from lNe 6. ..vve e iiin it ceeeininns -12,3185.
22a Excess net passive income or LIFO recapture
T tax (see instructions). ... N 22a
A b Tax froim Schedule D (Form 1120S).......oooviiiiiiininnn e e 22hb
X ¢ Add fines 22a and 22b (see instuctions for additional taxes). . .. .. ... L
ﬁ 23a 2015 estimated tax payments and 2014 overpayment credited to 2015, .. ... 23a
o b Tax deposited with Form 7004 .. .....oooiiiiiiinnens, ey 23h
19 ¢ Credit for federal fax pald on fuels (attach Form 4136) ............... .. ... 23¢
K& d Add Hes 238 throUgh 230, . L.t i ittt a et ia e st et et e e e e,
€ | 24 Estimated tax penalty (see instructions). Checlcif Form 2220isattached ... ..ovoveeeenninnn s >D ,
¥ 25  Amount owed. If line 23d is smaller than the tota) of lines 22c and 24, enter amount owed, . . .. ... ovevnenr..n. e 0.
S | 26 Overpayment. If line 23d is larger than the total of lines 22c and 24, enter amount overpaid. .. .. R,
27 Enter amount from line 26 Credited to 2015 estimated tax » | Refunded > 27
Under penalties of perjury, | declare that | have examined this relurs, including ing schedules an Is, arwd to the best of my kaowledge and betief, it is tue,
Sign correct, and complele, Declaration of preparer (other than laxpayer) is based on all information of which prepaler has any knowledge, - _
Here b, [ b CEO Wl TS taon
Signature of officer Dale Tille ¥X]|Yes H No
PrintType preparer's name Preparer's signature Date Check D i PTIN
Paid Erica R Martinez Exrica R Martineg seltemployed | POOAAB534
E;ipgfnf;l‘ Fimsneme  » Paragon Accounting Group Inc. : Finvs N > 46-2341769
Y Trrmsaddress = 2121 5th Avenue Ste. 207
SAN DIEGO, CA 92101 Phoneno. ~ (619) 358-9793
BAA For Paperwork Reduction Act Notice, see separate instructions. SPSADIOSL D8N3/15 Form 11205 (2015)

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




Form 11208 (2015) PROVENZANO RESOURCES INC 33-0775027 Page 2
[Schedule’B:] Other Information (see instructions) Yes | No
-1 Check accounting method: a [}gj Cash b U Accrual ¢ Uother (specify) > :
2 See the instructions and enter the:

3 Atany time during theB;year,@;s a& ;h;reh;k;;r_ of tl?e_c&;poration a disregarded entity,_a—{r;s:t—, ;n—ésﬁtege,‘c; ; ——————
nominee or similar person? If “Yes," attach Schedule 8-1, Information on Certain Shareholders of an S Corporation. .. ... X
4 At the end of the tax year, did the corporation:

a Own directly 20% or more, or own, directly or indirectly, 50% or more of the total stock issued and oulstanding of
any foreign or domestic corporation? For fules of constructive ownership, see instructions. if 'Yes,' complete (i)

through (V) beloW. ..o e e J e U X
i) Name of Corporation i) Employer (iil) Country of iv) Percentagej (V) If Percentage in (i)
® P Sd)entiﬁcation lncorporat)r,on (af %tock Owngd Is 100%, Enter the
Number (if any) Date (if any) a Qualified
Subchapter S
Subsidiary Election
Was Made

b Own directly an interest of 20% or more, or own, directly or Indirectly, an interest of 50% or more in the profit, loss, or
capital in any foreign or domestic partnership (including an entity treated as a partnership) or in the beneficial interest

of a lrust? For rules of constructive ownership, see instructions. If *Yes,' complete () through (V) below.................. X
i) Name of Entit : i) Employer (i) Type (iv) Country of {v) Maximum %
¢ v Sc?entiﬁc'aﬂon of Entﬁy . Organization OL?med i Proﬁt:’
Number (if any) Loss, or Capital
5a At the end of the tax year, did the corporation have any outstanding shares of restricted Stock?. . ... vvvroeeriirennn,
If ‘Yes,' complete lines (i) and (il) below,
(i) Total shares of restricted SIOCK. . ... iiiii
L (i) Total shares of non-restricted Stock. . .. ... .ot e e e

6 Has this corporation fifed, or is it required to file, Form 8918, Material Advisor Disclosure Statement, to provide
information on any reportable Iransaction? . .. ... . i e e e

7 Check this box if the corporation isstted publicly offered debt instruments with original issue discount...............
If checked, the corporation may have to fite Form 8281, information Return for Publicly Offered Original Issue
Discount Instruments.

8 If the corporation: (a) was a C corporation before it elected to be an S corporatior o the corporation acquired
an asset with a basis determined by reference to the basis of the asset (or the basis of any other property) in :
the hands of a C corporation and (b) has net unrealized built-in gain in excess of the net recogrized bullt-in gain
from prior years, enter the net unrealized built-in gain reduced by net recognized
buiki-in gain from prior years {see instructions) .................. L Y

9 Enter the accumulated earnings and profits of the corporation at the end of the tax year......... S

. 10_ Does the corporation satisfy both of the following conditions?
a The corporation's total receipts (see Instructions) for the tax year were less than $250,000 ... .. v ue oo
b The corporation’s total assets at the end of the tax year were tess than $250,000 .. . ..o o vvrro oo
If 'Yes,' the corporation is not required to complete Schedules L and M-1.
11 During the tax year, did the corporation have any non-shareholder debt that was canceled, was forgiven, or had fhe
terms modified so as to reduce the principal amount of the debt?. ... _..........0............ e e e,
If *Yes,' enter the amount of principal reduction

18a Did the corporation make any payments in 2015 that would require it o file Form(s) 10997............. e X

b If Yes,' did the corporation file or will it file required Forms 10997 .. ... ... o i e X
Form 11288 (2016)

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.



Form 1120S (2015) PROVENZANO RESOURCES INC 33-07750217

Page 3
|Sehedide K] Shareholders' Pro Rata Share Rems Total amount ?
Income 1 Ordinary business income (loss) (page Lline21)........ e e e e 1 ~-12,319,
(Loss) 2 Net rental real estate income (loss) (attach Form 8825)

3a Other gross rental incorre (JoSs). ..o oviii it e
b Expenses from other rental activities (aftach statement) . ... .................
€ Other net rental income (Joss). Subtract line 3b from line 3a.................ooi L 3¢ 126,125,
A derest INCOMe. . . e e s 4
5 Dividends: aOrdinary dividends
bQualified dividends
B ROYAIES, « .t vttt e
7 Net short-term capital gain (loss) (attach Schedule B Form T1208)). . ..o ooieenivvireen ...
8a Net long-term capital gain (Joss) (attach Schedule D {Form 11208)).......ovvooo0. e rerieea.
b Collectibles (28%) gain (10SS). ... ...oviiieiiiiinnn i
¢ Unrecaptured section 1250 gain (attach statement).........................
9 Net section 1231 gain (loss) (attach Form 4797)
10 Other income (loss) (see instructions).........
Deduc- | 11 Section 179 deduction (attach Form4562). ........o.oi i
tions 12a Charitable contributions. .. .......0ovie e R 12a
b investment Iterest EXPENSE. .o e e e 12b
¢ Section 59(e)(2) expenditures (1) Type » __ _ __ (2) Amount » { 12¢ (2)
d Other deductions {see instructions).. Type ¥ 12d
Credits | 13a Low-income housing credit (section 42(DG)). ... i 13a
b Low-income housing credit (0ther). .. ..o it e e 13h
¢ Qualified rehabilitation expenditures (rental real estate) (attach Form 3468, if applicable). . .. .................... 13¢
d Other rental real estate credits (see instrs) Type» 13d
e Other rental credits (see instes) Type> _ 13¢
f Biofue! producer credit (attach Form 6478 . ...oo oo e 13f
g Other credits (see insfructions)...... Type* 13y
Forelgn | 14a Name of country or U.S. possession
zg%%%‘s b Gross income from all SOUFCES .. vvvverserrrevererrenes e, 14b
¢ Gross income sourced at shareholder level. ... i i e 14¢
Foreign gross income sourced at corporate level
O PasSIVE CalRgOI L L ettt i i e 14d
e General category..........ov oo SO 14e
f Other (attach staterment) . . ... L. i4f
Deductfons allocated and apportioned at shareholder level
O N erest B PENSE L.t e e e e 144
10 1T o 14h
Deductions allacated and apportioned at corporate level to foreign source income :
I PaSSIVE CalBgONY .t vttt e e e e 14i
J GENEral CAlBgONY . . e ottt e e i [N 14
k Other (attach statement) .. ... oot s 14k
Other information
I TnfaL'foreign,taxes,(check,one),:LELEaid BfA‘ccrued ........................ 141
m Reduction In {axes availahle for credit
{attach statement)............. ... ... R cere | 14m
n Other forsign tax information (attach statement)
Alterna- | 15a Post-1986 depreciation adjustment ........ ... e e e “15a
:\;l‘ilgi- b Adjusted gain or IoSS . ... oo ie i e T 15h
mum ¢ Depletion (other than ofl &nd gas) .. i i i i e e e e e 15¢
g,fi’ﬁn d Oil, gas, and geothermal properties — gross INEOME. . ...t ceeaeias 15d
items e Oil, gas, and geothermal properties — deductions. . .........coo it i 15e
f Other AMT items (attach statement) ... ... .. oo i i i i 15¢
ltems 16a Tax-exempt Interest NEOMe. .. ... i e 16a
ﬁ:“gc' b Other tax-exempt INCOME .. vvevveeenn. .. TP 16k
Share- € NONdedUCHDlE BXPENSES . L i it e e e e e 16¢ 3489,
ggggr d Distributions (attach stmt if required) (SEE ISES) . . et ie ittt e e 16d
e Repayment of loans from shareholders, .. ... ... o iy 16e
BAA SPSADIZL ORAINE Form 11208 79D1RY

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.



Form 11208 (2015) PROVENZANO RESOURCES INC 33-0775027 Page 4

1Schedule Shareholders’ Pro Rata Share Items (continued) Total amount
Other 172 Investment INCOME . .. .ot e e e 17a
gm";‘;{;n b Investiment expenses. . ... vvveveneernnns, s ST OO 17b

¢ Dividend distributions pald from accumudated earnings and profils ... o i7¢

d Other items and amounis
(attach statement)

Recon- | 18 Incomelloss reconciliation, Combine the amounts on fines 1 through 18 in the far right columrs.

c‘“at“’". rom the result, subtract the sum of the amounts on lines 11 through 12dand 14, ............... 18 113, 806.

|Séhedule: L5 Balance Sheets per Books Beginning of tax year End of tax year
Assets ) ) ©) (d)

4

2a Trade notes and accounts receivable. . . . ....
b Less allowance for bad debts...............
ventories. ... it
U.S. government obligations..............
Tax-exempt securities (see instructions). . .
Other current assets (attach stt) . ..............
Loans to shareholders...................
Mottgage and reat estate loans.............
9 Other investments (attach statement), . See . St. 2.
10a Buildings and other depreciable assets. . .....
b Less accumulated depreciation.............
11a Depletable assets...........oocoiiiin...
b Less accumuiated depletion................
12 Land (net of any amortization).........._...
13a Intangible assets (amortizable only). ........
b Less accumulated amortization.............
14 Other assets (attach stmt). ... Seg. St..3.
15 Totalassels...........ooooooiviiiiii..,

NGOl oW

Liahilities and Sharehulders"Equity
16 Accounts payable. ........................
17 Mortgages, notes, bonds payable in less than 1 year. . ..
18 Other current liabilities (attach stmt) .. See . St. 4. 70,813, 79,796,
19  Loans from shareholders.................. 1,200, 1,200,
20 Morigages, notes, bonds gayable in 1 year or mors. . . . 43,664, 43,664,
21 Qther liabilities (attach statement). ... 56, ST..5, 130,000, 130,000,
22 Capital stock......coooviiiinnnnnnnnian.... 2,000. 2,000.
23  Additional paid-in capital................... 26,420 26,420,
24 Retained earmings .o ....ovvvvnniiiinene... —-323,953. -277,395,
25 Adjustments to shareholders' equity (ali stmt) . ... .... g
26 Less cost of treasury stock. ..........c..... :
27 Total liabitities and shareholders' equily. .. .. ~49,856. : : 5,685,

SPSA0134L 081315 Form 11205 (2015)

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.



FO{U?‘_>A1‘T2‘O§_(291 5) PROVENZANO RESQURCES INC 33-0775027 ] Page 5
Schedule M-1:{ Reconciliation of Income (Loss) per Books With Income (Loss) per Return
Note. The corporation may be required to file Schedule M-3 (see Instructions)

1 Netincome (loss) per books................ 113,407.)5 Income racorded on books this yaar ot included
2 Income included on Schedule K, lines 1, 2, 35, 4, 5a, 6, 7, an Schedule K, lines 1 through 10 (itemize):
8a, 9, and 10, not recorded on books this year (itemize): aTacexemptinterest. $_ |
8 Expenses recorded on books this year not 6  Deductions included on Schedule K, fines 1 through
included on Schedule K, lines 1 through 12, 12 and 141, not charged against book income this
and 14 (itemize): year (itemize):
a Depreciation. .. .. ... s aDepreciation... $_ |
b Teavel and entertainment. $_ 234y
See Statement 6 165. 399,17 Addlinesband6....................... . 0.
4 Addlines ] through 3.......,,. PR 113,806.]8 Income (loss) (Schedule I, In 18). Ln 4 fess n 7. . . 113,806,
SehieduleiM:23] Analysis of Accumulated Adjustments Account, Other Adjustments Account, and
Shareholders' Undistributed Taxable Income Previously Taxed (see instructions)
(<) Sharehalders” undis-
adggéégggg‘ggé%%nt adjustger?ttshgicount t”b"tr%%im’lmfa%%“me
1 Balance at beginning of tax year. ..........oovse et e, -130,961.
2 Ordinary income frompage 1, e 21, ... .....oiiicaninniin,
8 Other additions............ eeree....0e€ Statement, 7. 126,125,
4 Lossfrompage 1,Hne 2l .o i s { 12,319.)
5 Other reductions. ....................5ee Statemept 8. . . { 399.)
6 Corubine lines 1 throtgh 6., o ie et ee e -17,554.
7 Distributions other than dividend distributions. .. ......o.ooovvvinn..
8 Balance at end of tax year. Sublract line 7 from line 6............. -17,554.
SPBA0134L. OB/13415 Form 11205 (2015}

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




2016 Federal Income Tax Summary Page 1

PROVENZANQ RESOURCES INC 330775027
2016 2015 Diif

ORDINARY INCOME

Gross recelpts less returns/allowance.... 721,475 740,299 ~18,824

Gross Profit . .. i i 121,475 740,299 - -18,824

Total income {loss)..... et 721,475 740,299 -18,824
ORDINARY DEDUCTIONS :

Salaries/wages (less employment cr.)...... 185,310 176,472 18,838

Repairs and maintenance......................... 37,528 38,173 -645

RENE S, i e 199,477 208,558 -9,081

Taxes and licenses..........ccoooivmviiiiiiniianaa, 34,363 34,999 -636

)3 o=V =YY o N 22,811 30,101 -7,280

Advertlsing. ... .ocooiiiiiiiii 90 3,239 -3,149

Other deductions......... €t a ey 357,803 261,076 96,727

Total deductions............oooociiiiiiiiiianan.. 847,382 752,618 94,764

Ordinary business income (loss).............. -125,907 -12,319 -113,588
REFUND OR AMOUNT DUE

Balance Ul . .....vieiriiiiiaiaa vty 0 ] 0
SCHEDULE K - INCOME '

Ordinary business income (loss).............. -125, 907 ~12,319 " ~-113,588

Other net rental income (loss)............... 185,191 126,125 69,066
SCHEDULE K - ITEMS AFFECTING BASIS .

Nondeductible @XpENSeS.....coviviiiareererninan, 216 399 -183

Property distributions.................ooone 189,411 0 189,411
SCHEDULE K - OTHER INFORMATION '

Income {loss) reconciliation.................. 69,284 113,806 ~44,522
SCHEDULE L - BALANCE SHEET

Beginning AssetsS.....coviiiiiiiiiioiiiiiiii. 5,685 -49, 856 55,541

Beginning Liabilities & Equity............... 5,685 ~49,856 55,541

Ending Assets. . .......ooooiiiiiiii i -6,165 5,685 -11,850

Ending Liabilities & Equity................... ~6,165 5,685 ~-11,850

T DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




2016 Federal Balance Sheet Summary Page 1

PROVENZANO RESOQURCES INC 33-0775027

ENDING ASSETS

0011 1 T U ORI ~4,656

Accounts receivable. ... e -1,509

Less: Allowance for bad debts......ooiiiiiiiiiiiiiniiniiiaan., (1)) -1,509

Total ASSEES. . iiiiiiiiiciiiiiii e PP -6,165
ENDING LIABILITIES & EQUITY

Other current liabilities......... OO 80,108

Long-term notes payable.............ooii 136,000

Capital STOCK. . .o e e 2,000

Retained earnings......... U -218,273

Total Liabilities and EQUity.......ooovovii, -6,165

T DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




o 11208 U.S. Income Tax Return for an S Corporation OMB o, 1545-0123

* Do not file this form unless the corporation has filed or is 2@1 6
Depariment of the Treasury attaching Forin 2583 to elect to he an S corporation.
Internal Revenue Service ¥ Information about Form 11208 and its separale instructions is at www.irs.goviform1120s.

For calendar year 2016 or tax year beginning , 2016, ending R
A 8 eleclion effective dale ’ D Employer identilication number

B sﬂg/iwlgw TYPE | pROVENZANO RESOURCES INC 33-0175027

ess aclivity code

number {see Mars) OR 6256 MERCER STREET

241990 PRINT |SAN DIEGO, CA 92122 L0/01/1991
olal assels (see instructions)

C  Check if Schedule
[ $ -6, 165.

M-3 allached

G s the corporation electing fe ba an S corporation beginging with this tax year? Yes [Xl No If 'Yes,' attach Form 2553 if not already filed

H Checkif: (1} Final return 2 D Name change (3) HAddress change

@ Amended return (®) D S election termination or revocation

| Enter the number of shareholders who were sharehalders during any parf of thetax year ... ..ot ie it i aaa s s 3

Caution. Include ondy trade or business Income and expenses on lines 1a through 21, See the instructions for more information,

T2 Gross recelpls oF SAlES. .. coivvvririe e e 1a 721,475,
b Returns and allowantes. ... ve e irroet et it 1b
c Balance. Subfract line 1b from lIne o, L. oL i it it it aciaa e

2 Cost of goods sold (attach Form T125-A) .. i it it s e e

3 Gross profit. Subtract fine 2fromline Te... ..o oo i

4 Net gain (foss) from Farm 4797, line 17 (attach Form 4797). . ... oot

5 Other income ([loss) (see instrs — sl SIEMEND. ... .ot e e e e e

6

7

8

9

721,475,

721,475,

mAoOO=Z"

Total incoime (1055). Add HNEs 3 HRIOUGN 5. L1\ttt it et ettt tmnecaan s irinrrssernss 721,475,

Compensation of officers (see instructions - attach Form 1125-E} .. ....................... il
Salaries and wages (fess employment credifS). .. ... i e e e
Repairs and maintenance .. ... ... e e v
LT T 0 T o7 N

185,310.
37,528.

199,477.
34,363.
22,811,

183 Interest........ocooeeeiiinns S O DR
Depreciation not claimed on Form 1125-A or elsewhere on return (attach Form 4562)...................
15 Depletion (Do not deductoil and gas depletion.). ...
16 Advertising..........cocoiviiiiiiiiia b et e ke e et
17 Pension, profit-sharing, elc, plans........ oo i e
18 Employee bensflt programs. . ... oo o e
18 Other deductions (attach staterment). .. ... it See.Statement.l
20 Total deductions. Add lines 7 thraugh 10, ... ..o e e
21 Ordinary business income {loss). Subfract Ine 20 from Jine 6. .. .. it iiiaiiiusisiiriieisnie,

22a Excess net passive income or LIFO recapture _
tax (5ee INSruGtions). . .....uvu v e 22a

b Tax from Schedule D (Form 11208) .. ..o iiiiiiiii it iiaain ey 22h
¢ Add Tines 22a and 27h (see instructions for additional taxes). . . ... i e e

90.

N

357,803,
847,382,
-125,907.

BTHNZT MEe BZOT=0SOMg
—
»H

d Add lines 23a throtgh 236, coo .t ettt e e e e, '
24 Estimated tax penalty (see instructions). Check if Form 2220 is attached . ... .oooovvivin ey i l_l 24

M-ZMIZ<KPT Q2D Xt

25 Amount owed. If fine 23d is smafler than the total of lines 22c and 24, enter amountowed. .. ....... ... il 25 0.
26 Overpayment. If line 23d is larger than the total of lines 22¢ and 24, enter amount overpaid............ 26

27 Enter amount from line 26 Credited to 2017 estimated tax » . l Refunded »| 27

Unider penalifes of perjury, | declare thal I have examined this refum, including accomFanying schedules and statements, and lo the besl of my knowledge and belief, # is tnee,
correct, and complele. Declaration of preparer (olher ikan laxpayer) is based on all informalion of which preparer has any knowledge. o

Sign

Here _ § CEO
Signature of afficer Dale Tille X|Yes ﬂ No

PrintiType preparer's fame Preparer’s signature Dale Check i PTIN

Paid Erica R Martinez Erica R Martinez selfemptoyed  |P00449534
Egipgrne'r Firsesms - Paragon Accounting Group Inc. Fimis EIN ™ 46-2341769

Y [Firns address & 2121 bth Avenue Ste. 207
. SAN DIEGO, CA 92101 Phoneno. {619) 358-9799
BAA For Paperwork Reduction Act Notice, see separate instructions. SPSAGIOSL 0B/ 7/16 Form 11208 (2016)

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.



Form 11205 (2016) PROVENZANO RESOURCES INC ' 33-0775027 Page 2
iSchedule’B:] Other Information (see instructions) , Yes | No
1 Check accounting method: a [X] Cash b | JAcorual ¢ | [Other gspecityy> _ ] ;
2 See the instructions and enter the:
a Business activiy * SALES & SVCS b Product or service. .. ®RETAIL CART RNTL/MGT

3 Atany time during the tax year, was any shareholder of the corporation a disregarded entily, a trust, an estate, or a
nominee or similar person? If "Yes," attach Schedule B-1, information on Certain Shareholders of an 8 Corporation

4 At the end of the fax year, did the corporation:
a Own directly 20% or imiore, or own, directly or indirectly, 50% or more of the total stack issued and outstanding of
any foreign or damestic corporation? For rules of constructive ownership, see instructions. If 'Yes,' complete ()

g TN to Y (0 I 0L O U AP X
i} Name of Corporation i) Employer (i) Country of iv) Percentage| (V) If Percentage in (iv)
® P -ﬁJentiﬂ%aﬁon tncorporation (of %Enck Owned|  1s 100%, Enter the
Number (if any) : Date (if any) a Qualified
Subghapter S
Subsidiary Election
Was Made

b Own directly an interest of 20% or mare, or own, directly or indirectly, an interest of 50% or more In the profit, toss, or
capital in any foreign or domestic partnership (including an entily treated as a partnership) or in the beneficial interest
of a trust? For rules of constructive ownership, see instructions. If 'Yes,' complete () through (W below..................

X

i) Name of Eqntitt (i) Employer (iii) Type (i) Country of V) Maximum %
® y ldentiﬂ%a ton of Ens{ity Organizat{)n (Ot)vned in Proﬁt:]
Number (if any) Loss, or Capital

It ‘Yeas,' complete lines (i) and (@ii) below.
(i} Total shares of restricted stock...........ooooo i - e

If 'Yes,' complete lines (i} and (ji) below,
(i) Total shares of stock outstanding atthe end of the tax year..... ... il -

(if) Total shares of stock outstanding if all instruments were executed. ..o, ]

6 Has this corporation filed, or is it required to file, Form 8918, Material Advisor Disclosure Statement, to provide
information on any reportable transaction? ... b e e et e

7 Check this box if the corporation issued publicly offered debt instruments with original issue discount,..............
If checked, the corporation may have to file Form 8281, Information Return for Publicly Offered Original issue
Discount Instruments.

8 If the corporation: (a) was a C corporation before it elected to be an S corporation or the corporation acquired
an asset with a basis determined by reference to the basis of the asset {or the basis of any other property} in
the hands of a C corporation and (b) has. net unrealized built-in gain in excess of the net recognized huilt-in gain
from prior years, enter the net unrealized built-in gain reduced by net recognized

built-in gain from prior years (see instructions)............... i <

10 Does the corporation satisfy both of the following conditions?

a The corporatior’s total receipts (see instructions) for the tax year were less than $250,000

b The corporation's total assels at the end of the tax year were less than $250,000
If ‘Yes,' the corporation is not required to complete Schedules L and M-1.

11 During the tax year, did the corporation have any non-shareholder debt that was canceled, was forgiven, or had the

If *Yes,' enter the amount of principal reduction

12 During the tax year, was a qualified subchapler S subsidiary election terminated or revoked? If *Yes', see instructions ...
13a Did the corporation make any payments in 2016 that would require it to file Form(s) 10897 . .. ... ... it
b ¥ 'Yes,' did the corporation file or will it file required Forms 100972 ... ... ittt i inereenanan

X
X

Fortn 11205 (2016)

SPSAB{12L. 08117116

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final

document.



Form 11208 (2016) PROVENZANO RESOURCES INC

33-0775027

Page 3

|Schiedide:

/| Shareholders’ Pro Rata Share ftems

Total amount

Income | 1 Ordinary business incame (lass) (page 1, ine 21 ..ot i 1 -125,907.
| (Loss) 2 Net rental real estate income (foss) (attach Form 8825) .. .. .vuvauureeeurareirareronionen.n.
3a Other gross rental income (0SS). .« .ovivenr i iiiiiiiniiain o, 3a 195,191,
b Expenses from other rental activities (attach statement} .............. IR 3hb
¢ Other net rental income (Joss), Subtract line 3bfromline3a. ... ... ...l 195,191.
4 Interestincome..... S O PR
5 Dividends: aOrdinary dividends
bQualified dividends
L Y 11X T R R
7 Net short-term caplta! gain (loss) (attach Schedule D (Form 11208))................... ... ...
8a Net long-term capital gain (loss) (attach Schedule D (Form 1T208)). .....ovvviiiniiiiniis
b Collectibles (28%) @ain (JOSS). .« .. coviriiriiiiiri it 8h
¢ Unrecaptured section 1250 gain (attach statement)............... ..ol B¢
9 Net section 1231 gain (loss) (attach Form 4797) .. ... ovviiiiiiie it e
10 Other income (loss) (see inslructions)......... Type*
Deduc- | 11 Section 179 deduction (attach Form 4562)............ ... 11
Hons | 122 Gharitable COMABUBONS. .. ... ... e\ttt etee s en e em et e eetecneee e eaannnenaeeaees 12a
B Investment INTErest BXPENSE. ...\ oooe oot e it evararereraanaeraaeneeanaan e 12b
¢ Section 5%e)(2) expenditures (1) Type » _ _ _ _ _ __ _ _ _ _ _ _ .. {2) Amount = | 12¢ (2)
d Other deductions (see instructions).. Type = 12d
Credits | 13a Low-income housing credit (Section 420)(5))- -« - o oot v ittt e aaas 18a
b Low-income housing credit (other). ... oo 13h
¢ Qualified rehabilitation expenditures (rental real estate) (attach Form 3468, if appllcable) ........................ 13¢c
d Other rental real estate credils (seeinstrs) Type > __ _ _ _ 13d
e Other rental credits (see instesy Type ™ _ _ 138e
f Biotuel producer credit (attach Form 6478) ... i 13f
‘ g Other credits (see instructions) ... ... Type* 13
( !;‘_orengn ‘14a Name of country or U.S. possession i
" a:;%':)f]'s 1 Gross iNCOmIe frOM @l SOUITES. o .. v v et cueeen v eas s arrsrasnsosssaensenaussinsrrianaaes 14b
¢ Gross income sourced at shareholder level. ... .. ... o i 14¢
Foreign gross income sourced at corporate level
P aSSIVE CHIBGOMY « e . v v et en e e et ettt et aar g a e 14d
€ General CalBOOTY . ...ttt e ittt i e et 14e
f Other (attach statement).. ... 141
Deductions allocated and apportioned at shareholder level
G INLErEST BXPEISE. . L.ttt e e 149
0117 PP O U 14h
Deductions allocated and apportioned at corporate level to foreign source income
I o 1= (o 2O g 14i
J General Category . ..o .o ie i e et Ceeeees 14j
k Other (attach statement)........oooooiiieiiinias f et ettt r e e treava e aar et 14k
Other information i
_— ——-Total-foreig n—taxes—(eheekfone)—:ftg—d?aidffgﬁl\ccrued 141
m Reduction in taxes available for credit
(attach staterment). . ......ooovvii i P O AU 14m
n Other foreign tax information (attach staternent)
Alterna- | 15a Post-1986 depreciation adjustment .. ... 15a
e D AGIUSEA Qa1 OF 0SS+ .-+t vsteevstvenean s aeneenemenae s e e e e e e eeee e eae e 15b
mum ¢ Depletion (other than oil and gas) . ... iaeeii i 15¢
ZEI%(IT) d Oif, gas, and geothermal properties — gross IMCOME . ... ....iiiiiiiiiiciinienieansas 15d
ltems e Oil, gas, and geothermal properties — deductions. ... 15e
f Other AMT items (attach statement) . ... ov et i ae e iiiearse s 151
ltems 16a Tax-exempt ItErest NCOMB. ..o vt i a s 16a
s;fgc» 1 Other taX-XEMPLINEOIME ¢ 1«1« veemeen e aeeee et ene e ve el ia e iaenes 16h
Share- ¢ Nondeductible BXPENSES .« v v oo iia et e 16¢ 216.
ggig:r d Distributions (attach stmt if required) (See INSIS) ...\ vevvrnreee e i iiiei e 16d 189,411,
e Repayment of loans from shareholders. .. .ooveyevoeeeeeeeeiiiyieneieisoneenireneriennens 16e )
BAA SPSANIAAL_DRAZ6 Form 11208 (2016)

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




Form 11205 (2016) PROVENZANO RESQURCES INC 33-0775027 Page 4

[Schedule K] Shareholders’ Pro Rata Share ltems (continued) Total amount
Other 178 VESMIENT HCOMIE L . i ittt it it i is e cneer e rar et san et iasscie s teassinstacrtnns v [ 17a
mg{;n B IVESHTIENE GXPBISES . ..\t e vt etette et s ees et aaneaerae et et e e e e e et e e et 17b

¢ Dividend distributions paid from accumulated earnings and profits. ... ... 17¢

d Other items and amounts
(attach statement)

Recon- | 18  Incomelloss reconciliation. Combine the amounts on lines 1 through 10 in the far right column,
ciliation From the result, subtract the sum of the amounts on lines 11 through 12d and 141................ 18 69,284.
|Schieduls Balance Sheets per Books Beginning of tax year

Assets (a) - {b)

Mortgage and real estate loans
9 Other investnents (attach statemend....... ... 0

11aDepletable assels. . ...oooviiiiii i

b Less accumulated depletion................
12 Land (net of any amortization).............. g
13a Intangible assels (amortizable only). ........

b Less accumulated amortization.............
14 Other assets (attach stmt)..... 3€8, St .2 |
15 Totalassets........ooiiiiiiiiiiiiiinians :

Liabilities and Shareholders' Equity
16 Accounis payable. ........ooieiiiinal
17  Mortgages, otes, honds payable in less than { year, .
18  Other current liabilities (attach sty . . S€& . 5T. 3. 79,796, 80,108.
19 Loans from shareholders. .................. 1.200.
20 Mortgages, notes, bonds payable in 1 year or more. . . . . 43,664. 130,000,
21 Other liabilities (attach stotement). .. .S€e . St 4. 130, 000.
22 Capital Stk .o cvv i 2,000, 2,000.
23 Additional paid-in capital................... 26,420,
24 Retained earmings .. .......cooiviveiennn. -277,395, -218,273.
25  Adjustments to shareholders' equily (att stmb) ...... ..
26 Less cost of treasury stock. ...l
27 Total liabilities and shareholders' equily. . ... 5,685, ~6,165,
SPSADI3AL 0817116 Form 11205 (2016)

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.



Form T120S (2016) PROVENZANO RESQURCES INC 33-0775027 Page 6
Schigdule M-1:| Reconciliation of Income (Loss) per Books With Income (Loss) per Return
Note: The corporation may be required to file Schedule M-3 (see instructions)
1 Net income {loss) per books................ 69,068.]5 Income recorded on books this year not ingluded
2 [ncome incluted on Schedufe K, lines 1, 2, 3¢, 4, 53, §, 7, on Schedule K, lines 1 through 10 (itemize):
82, 8, and 10, not recorded on books this year (ilemize): aTavesomptinterest $_ ]
3 E@;n’s*e; recorded on books this year not_ 6 Deductions included on Schedule K, ines 1 through
included on Schedule K, lines 1 through 12, 12 and 144, not eharged against book income this
and 14! (itemize): year (itemize):
a Depreciation. ... 5 aDepreciation... $__ __
b Travel and entertainment. $_ ] wvs.y |
See Statement 5 38 216.17 Addlines5and6...........vuvven.nns Q.
4 Addlines Tthrough3..............cccovus 69,284,118 Income (loss) (Schedule K, In 18). Ln 4 fess ln 7. . . 69,284.

Sehadule:

2| Analysis of Accumulated Adjustments Account, Other Adjustments Account, and
Shareholders’ Undistributed Taxable Income Previously Taxed (see instructions)

(c) Shareholders’ undis-

adfa)s{qrggg{glggt:%ﬁnt adjustﬁz:r?tishgrccount t”bgtr‘;'ditu"‘lf;’lb‘fa;’é?'“e

1 Balance at beginning of tax year. .. .....ovovvo e, -17,554.

2 Ordinary income from page 1, line 21..... B SN

8 Other additions......................See Statement 6 . . 195,191,

4 Losstrompage 1, e 21 oot ( 125,907.)

5 Other reductions.....................56¢ Statement 7. . . | 216.)

6 Combinelines THhrough 5. .. vttt ey 51,514.

7 Distributions other than dividend distributions...................... 189,411,

8 Balance at end of tax year. Subtract line 7 from fine 6 ............. -137,897,

SPSADE3AL 0817116

Form 11205 (2016)

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




PROVENZANO
RESOURCES:

TAB 6: Revenue (Biddable Item)

c. Sales and Revenue Projections

F; YEAR Projected Annual 15% of Sales in Proposed Annual Proposed MAG
' Gross Sales Rent to PRI Percentage Fee
YEAR 1 $3,000,000 $450,000 15% $54,000
YEARZ $3,300,000 $495,000 15% $64,800
YEAR3 | §3,400,000 |  $510,000 15% $68,000
YEAR 4 $3,638,250 $545,738 15% . $71,400
YEAR 5 53,820,160 $573,024 15% $75,000
i |

PRI has completed a market survey of area mall rents, and therefore projections of sales in the San Jose area.
The following shopping centers rents are below:

RMU Rents Annually Kiosk Rents Annually*
Valley Fair $48,000 $125,000
Oakridge $40,000 ‘ $75,000
Eastridge $24,000 _ , ‘ $45,000

* Please note that kiosk rents include WET and prepared foods and that is typically 50% higher than retail or
packaged foods in rent and sales.

Shopping centers typically have 15% natural breakpoints, however, reality is that rent to sales ratios are 20-
22% on average with all rent factored in (trash, electric).

PRI has based the projected rent to start at $3,750 so as to attract local, small and ACDBE businesses to the
program. Airport payroll is typically much higher than the 14% average of a 'street' or mall retailer, closer to
- 20% or higher than that. PRI reviewed sales in the A Concourse of Denver International Airport since
enplanements are close and the distances from gates and other retail are similar, and used that information

“or estimated sales.

www.ProResourcesinc.com

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




NORMAN Y. MINETA SAN JOSE INTERNATIONAL AIRPORT - RETAIL MERCHANDISING UNITS RFP SJC161728

PROPOSAL BID FORM
Attachment A-5

This form must be completed in full and submitted as part of the Proposal. Indicate "none’ where applicable.

_ PROPOSER'SBID

The financial evaluation of proposals will consider the broposed Minimum Annual Guarantee, Percentage Fee and Projected
Annual Sales. Proposers are required to propose their blended percentage fee for the RMU Concessions on which they are
proposing. ‘

Projected Annual Gross Sales

Proposers should provide a good faith estimate of the expected annual gross receipts to be derived from the proposed
Operations. Major assumptions and verifiable, comparable sales used in developing should be clearly stated and labeled
Attachment A-5,

Proposad Annual Percentage Foo

As stated in Saction 1,13 of the RFP, a Percentage Fee will be assessed on all Gross Revenues throughott the term of the
Agreement. Proposers shall propose & Percentage Fee to the City for each year, and each subsequent year. The proposed
Percentage Fee following the initial year, may be equivalent, but shall not be less than the previous year.

Proposed Minimum Annual Guarantee

As stated in Section 1.13 of the RFP, Proposers shall propose a guaranteed MAG 1o the City for each year, and each
subsequent year. The proposed MAG following the initial year, may be equivalent; but shall not be less than the previous
year. The MAG shall be comprised of a percentage of the Gross Revenues for alt RMU Locations.

YR ’ oL, 404 ooe. . KA. A5 j 54, 00a. ~
o $ A 498 00, >% 2.4 s 855 Ldo.~
a8k T a2 es | 852289°
- 2 L2A S78. " a.as 59 008~
T P2 %) 299 " ses |1 ¢0,278. "

ATTACHMENT A-6 PROPOSAL BID FORM

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.
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3.2.7. TAB 7: OPERATIONS PLANS

a. Proposed Staffing Plan and Schedule

PRI anticipates that there will be a Program Manager based in the San Jose area responsible for the
management, leasing, administration and interaction with SIC staff. The program will also likely have two
additional fulf time staff members responsible for the day to day maintenance and ohgoing oversight of the
program. Below are general job descriptions: ‘

Program Manager

To oversee and direct Airport Specialty Retail Program meeting the goals and objectives of PRI and SIC,
maintaining superior operational standards, maximum occupancy, fitst rate and most appropriate
merchandising standards, and achieving the highest return on investment.

Job Responsibilities:

1.

Ensure superior revenue generation and first class merchandise mix through merchant recruitment
efforts, maintaining maximum occupancy, seeking out fresh retail and product ideas, following up on
all leads, negotiating license agreement and diligently pursuing rent and fee collection.

Working with the Visual Merchandiser ensure high quality, appropriate and up to date visual
merchandising standards are implemented and maintained consistently through-out the program.

Through proper direction of staff, ensure that operations of the Specialty Retail Program, including
RMU/Kiosk physical appearance and maintenance, stocking procedures and adherence to Airport Rules
and Regulations are carried out in a professional and high quality manner.

Ensure positive public, client and merchant relationships, through implementation of customer service
and satisfaction programs, clear and consistent communication, timely follow-up on all customer
comments and issues, operator and employee training, open’and regular dialog with Airport
Management and staff.

Through staff direction effectively administer program meeting all terms of the Airport Agreement and
PRI policies and procedures including but not limited to timely reporting, complete and organized
program filing system, thorough operator license documentation, emergency contact list and
operational logs.

,,,,,,,,,,,,,,,,,,,,,, G.fl!lanfandﬁimp!emenrt—fannuaifbudget*an'd'*'strategi’c*’business plan ensuring highest ROI, establishing

program goals and objectives, conduct regular financial assessment to include monthly budget
variance reports and quarterly business plan updates.

Key Relationships and Assaciations

® @& @&

®

Reports to the owners of PRI

Manage, develop and direct on-site staff

Oversee and maintains solid relationship with Program Operators / ticensees
Acts as Liaison between PR, and Airport Management

Represents PRI and SIC Specialty Retail Program to the public

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.
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Operations / Maintenance (Full or Part Time Positions)

Operations Leads are responsible for providing operational support associated with day to day activities of the
SIC Specialty Retail Program including enforcing all company policies and procedures, RMU repair and
maintenance, trash removal, storage and stock oversight and distributing PRI approved correspondence to

. Operators.

Job Responsibilities

Oversight of daily operations of the specialty retail program for PRI. This will include, but is not limited to:

1.

Monitoring and processing all merchant work orders and related issues

. Maintaining the RMUs and kiosks in working order at all times
. Assisting in enforcing the use clauses of the license agreements

2
3
4.
5

Overseeing the monthly cleaning of Units

- Maintaining proper levels of inventory of spare parts, tools, chairs, and all other items related to RMU

maintenance and operations

G. Preparing RMUs for new incoming operators

7. Monitoring visual merchandising per PRI rules and regulations
. . .

9. Notifying PRI of any and all issues concerning SIC property

Maintaining Open/Close log

10. Other responsibilities and/or special projects may be assigned from time to time that are directly related

to the operations and success of the Specialty Retail Program

16. All maintenance staff is required to wear PRI uniform at all times while on duty at SIC

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.
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3.2.7 TAB 7: OPERATION PLAN:

Labor.and Training Practices

PRt will place the highest priority on hiring, training and maintaining an experienced on-site staff to assure that
the SIC Specialty Retail RMU program is managed at the highest level as is to be expected of a first class
operation. PRI has hired and trained local specialty leasing personnel and operations personnel in over forty
locations nationwide, and in fact, train specialty leasing personnel for national shopping center developers as
consultants. The training seminars and documentation, which is proprietary to PRI, will be utilized at the
onset of the RFP award to insure that the local personnel will have the experience and tools to manage, lease
and operate the program. PRI will hire a specialty leasing program manager at least three months prior to
opening, so that individual will be trained and integrated into the PRI program management methodology.
PRI will have the specialty leasing program manager inculcated with all that is necessary to operate a PRI level
program. Their training will be directly with the owners and the Vice President for PRI. '

All PRI policies will be followed in the administration of this program, and training will center on the leasing,
tenant retention, prospecting, and day to day management. of this program. This staff person will be fully
functional in all PRI administrative tools and reports prior to the opening of this program.,

The operations team will be brought on board within fifteen to thirty days of opening and will be integral in
preparing the SIC locations for the new RMUs/Kiosks. The operations team will be trained by the PRI
Operations Manager, and likely brought to the PRI facility in Denver, Colorado to understand all of the
maintenance needs that they might encounter. They will also be trained by Bella Group personnel in the care
and maintenance of the new RMUs. All operations personnel will be provided a uniform to them by PRI that
will consist of black pants or long shorts, long sleeved logo polo shirt or polo shirt, and steel toed boots to
keep with the consistency, continuity and level of professionalism every PRI program provides. Led by the
Specialty Retail Program Manager, this staff will have the responsibility and authority to preside over the dally
operations of the RMU program and make decisions regarding but not limited to:

»  Recruiting and Leasing to Specialty Retail Operators
Customer Servicé issues

Operators’ employee conduct

RMU/Kiosk merchandising and upkeep

>

>

»>

> Storage and stocking procedures
> Monitoring all RM/Kiosk Operators’ products, quality and pricing

»  License administration including license approval process, rent colfection and sales repotting
» Adherence to SIC security and operational procedures

A Manager / Emergency Duty schedule will be implemented to assure that there is always someone on-site or
on-call and immediately accessible 24 hours per day. PRI official job descriptions detail each position’s
responsibilities, regular duties, key relationships and associations, minimum experience and educational
requirements and employer expectations of on-call duty, vacation coverage etc. Employees will all participate

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.
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In job orientation and on-going training will be personalized to their experience and area of expertise. All
employees receive an initial ninety (90) day review, and then annual or more frequent performance reviews as
a way to clearly communicate and measure their professional growth, results and areas in need of
improvement. Through the Specialty Retail Program Manager the local,staff will report to the PRI owners who
will assure SIC that the program is run in a manner that meets or exceeds expectations. The owners will make
scheduled and unscheduled visits to SIC to monitor program operations, strategic and financial planning, and
overall results. '

Merchant Training / Customer Service Program

PRI has extensive experience and brings a wealth of resources to the training of specialty retail (RMU)
merchants including over 25 years of developing and conducting seminars at the International Council of
Shopping Centers conferences worldwide. PRI will incorporate into bi-monthly merchant meetings such
pertinent topics as improving retail sales, providing quality customer service, visual merchandising and
displays, inventory management and product planning to list a few. PRI produces a quarterly company
newsletter for all of its' programs, and included in that are customer service tools, visual merchandising tips
and trade shows and events for new product ideas. PRI subscribes to the Specialty Retail Report, and obtains
enough copies to distribute for free to all PRI merchants on a quarterly basis. PRI encourages the merchants to
attend local gift shows, merchandise shows, health and beauty shows, as well as sending staff to bring back
new and interesting coricepts to distribute to merchants. :

[ Less experienced retailers including ACDBE qualified merchants will benefit from the sound and proven

) retailer training programs PRI can offer. For example Retail 101- The Nuts and Bolts of Starting a Business is a
very successful seminar and is a staple at SPREF the Specialty Retail Entrepreneur Expo and Conference held
each year in Las Vegas, and is always taught by PRI.

It is PRI company philosophy that great customer service is the key to a successful specialty retail program.
We start with operating policies and procedures that make customers the priority. This includes but is not
limited to expectations regarding customer relations, retailer credibility, reasonable return policies, and
courteous employee behavior. We inform and TRAIN service employees as to what the expectations are and
how to succeed. The PRI Merchant Manual clearly informs operators of service expectations and our on-going
training programs will develop and reinforce employees’ customer service skills. PRI has a proprietary
customer service training program that it shares with merchants on an annual basis at the merchant meetings.

,7ERLhasfpmducedfthisﬁtrainiﬂg—pmgr—am——for—largefowner/operato*r*progra’m’s, including Santa’s Pen annual
training program. '

Consistently achieving great customer service requires that the program Is monitored; policies enforced and
timely follow up on all customer feedback or complaints. Our on-site Program Manager and staff are the
primary advocates of the customer service program, communicating daily with merchants, providing feedback
and assuring compliance. Follow up will be timely and thorough. Other tools to be implemented include PRI's
Mystery Shopper and Retailer Evaluation programs '

anat Do Domossiemm mlon o

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.
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TAB 8: Marketing and Merchandssmg Plans (Leasing):
a.

PRI will utilize over thirty five years of experience and contacts with our extensive local, regional and national
networks, industry resources, and local canvassing efforts to recruit quality retailers and negotiate deals that
maximize the return on investment of SIC Specialty Retail Program,

To meet SIC revenue and merchandising goals a mult:faceted lease up plan is proposed that focuses on the
following objectives:

To recruit experienced and financially qualified specialty / short term retailers

Enhance the merchandise mix and product offerings at the SIC

Incorporate local brands and merchants into the program

Locate, enlist and cultivate ACDBE qualified operators

Negotiate the highest and best use possible for each location ensuring the maximum program ROI

VYV VvV VY

Specialty retail programs are dynamic requiring constant review and refreshment. The initial lease up phase
will be completed during the design and fabrication of RMUs/Kiosks timeframe. When the program is up and
running it will be constantly evaluated and improved through regular merchant reviews, canvassing, and
leasing efforts of local and regional PRI staff. Every effort will be made to develop waiting lists of new retailers
and concepts ensuring the shortest possible turn-around time for RMUs’ as well as any in- lme locations made

available by SJC.
A general overview of lease up efforts includes but is not limited to the following action steps:

» Review and follow up on all available local inquiries made through the SIC Business Web-site
» Canvass San Jose, Bay Areq, San Francisco and other regional shopping districts, regional malls and

business districts
Research and contact interesting San Jose and Silicon Valley internet based retail businesses and

A2

brands
Participate in ICSC National and Regional retail leasing and deal making conventions

Work with the SBA on entrepreneur development programs

Approach interesting and qualified retailers on_the extensive_PRLmerchant contact-list

VN Y Y

Canvass San Jose and Silicon Valley area resorts, seasonal festivals and other tourist attractions for
unique or brand merchandise :

The SIC Specialty Retail Program will focus on merchandise diversification, local brands, novelty and impulse
items, traveler convenience and San Jose and Silicon Valley centric products. Prospective operators and retail
concepts will be qualified based on viability, financial strength, experience and program need. PRI has worked
with the following Bay Area and Northern California shopping locations over the past fifteen years, and with
this extensive experience can canvass, recruit and bring to SIC interesting and productive local retailers.

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.
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The following are locations where PRI was involved in RMU/Kiosk and Pop Up Shop development, leasing and
merchandising:

Santana Row, San Jose
Bay Street at Emeryville

Anchorage Square, San Francisco

Alameda South Shore Center, Alameda
Sunrise Mall, Sacramento

Bayfair Mall, San Leandro

City of Walnut Creek

Nut Tree Village

Yuba Sutter Mall, Yuba City

Sherwood Mall, Stockton

Oakland Airport (Design and Implementation of name change for gift store)

YYVVYVVVYVVYY

Product concepts may, but are not guaranteed to be part of the SIC Kiosk Program:

% Electronics

% lLocal Team concepts

+% Bay area packaged foods

% Leathergoods

% Stationery and General Store
%% Watches

% Jewelry

% Local Artists

%+ Skin Care

% Make up

% Men's Grooming

% Jewelry

Watches

Scarves and seasonal concept

7
o

7
000

( DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.
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TAB 8

b. Pricing Management Plan

All merchants without exception are required to follow the Airport’s pricing policy and shall
charge prices no higher than 110% of “street prices” charged in comparable non-airport
facilities in the SJC metropolitan area. Before the License Agreement Use Clause is finalized
merchants will be asked to complete a Pricing Comparison sheet for the list of products to be
sold. The SIC pricing policy is reinforced in the Merchant Manual and to assure compliance. PRI
will from time to time audit product pricing, and violations may result in fines or termination of
Operator license agreement. PRI believes that fair pricing to the traveling customer is critical to
representing the airport as a place to shop and dine. The consumer must feel confident that
their purchases are as if they were shopping in local shopping centers or Main Street location.

Sample Pricing Submission

] _ ) _.iDate:
ltem Concessionaire’s Product Comparable Product Comparable o, Proposed
e e e e L e b e e T T e 10%
No. Pricing Market Pricing
Proposed Product/Service Description
{Description of item, product, or service, portion/product size, accoutrements, guantity, time etc.)
Low cost trendy sunglasses Low cost trendy sungiasses $12.00 $1.20 $12.99
1
T-Sthirts - 3 color silk screen T-Shirts - 2-4 color silk screen $10.00 - $15.00 |[$1.00-$1.50 $11.00 - $16.50
2
3‘ o
i ?
i :
4 $ $ i $
5 $ $ %
6 $ ! $ $
7 $ $ B
i
8 $ $ $ -

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.
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3.2.8 TAB 8: Marketing and Merchandising Plan

¢. Marketing Capabilities, Plans & Strategies

Several approaches will be used to promote and market the new specialty retail program at Sic inclufiing
extensive canvassing efforts, marketing materials, public relations plan and advertising. Experience confirms
that the most successful method of informing, recruiting and engaging prospective operators is through
networking and canvassing efforts. This is an on-going and continuous process. Here at PRI we do more than
scout for the next “hot concept”. As Specialty Retail professionals we keep up with consumer trends, ne\{v
innovative products on the market and qualified retailers looking to for the “right” opportunity to grow the}r
business. Our database of specialty retail merchants will provide a solid base to start. From there we will
customize the program by going out and seeking those Northern California merchants who will provide the
uniquely local core of SIC, potential ACDBE operators, and concepts specific to the area.

Immediately upon approval of our proposal a national and local PRI team of specialty retail leasing experts \{vill
begin to systematically canvass San Jose and the surrounding metropolitan trade area. Informative market.mg
materials and thorough merchant application packets will provide prospective operators with the informatlon
they need to take part in the SIC program. Marketing materials will be distributed during canvassing trips, a.nd
upon request of prospective operators. Requests for information may be made through our We}:"‘s‘te
www.ProResourcesinc.com, phoning the PRI office, and, if permitted, through SIC website and made available
at Airport information booths. '

Limited yet effective print advertising for prospective operators may be purchased in industry magazines and
local business news letters and journals. Public relations and word of mouth will also be employed as a.way to
get the message out to prospective merchants. This will begin with the initial press release announcing t'he
awarding of the RFP, and continues on with releases as new RMU and Kiosks open. Human inter.est stongs
concerning ACDBE operators and local entrepreneurs provide another outlet for recruiting new retailers as will
sponsorship of Business Opportunity Fairs and SIC Business Outreach forums (if permitted). Examples of past
ads and articles on PRI Specialty Retail Programs may be found on the following pages.

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.
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NORMAN Y. MINETA SAN JOSE INTERNATIONAL AIRPORT - RETAIL MERCHANDISING UNITS RFP SJC161728

RMU CONCESSION CAPITAL INVESTMENT
Attachment A-6

Per the RFP, the selected Propossr(s) will be required to make a capital investment in the terminal for the installation of
RMU Concession. The Minimum capital investment s $20,000 per RMU for a total of $180,000. Propose the capital
investment for the RMU Concession.

315,000

AMOUNT IN NUMBERS AMOUNT IN NUMBERS

CAPITAL INVESTMENT PER RMU.: § 35,000 X 9 RMU LOCATIONS = §

three hundred and fifteen thousand dollars
AMOUNT IN WORDS

TOTAL CAPITAL INVESTMENT FOR ALL RMUs.:

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.
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3.2.9 TAB 9: DESIGN AND CAPITAL INVESTMENT:

b. Plan and Description for Design, Fabrication and Installation

PRI has engaged Bella Groups as its’ exclusive design, engineering, fabrication, delivery and
installation team member for the SIC RMU/Kiosk program. In the following pages there are
examples, both actual and conceptual of the direction for the designs for the program from
Bella Group. PRI has worked with Bella Group on the design, fabrication and installation of
many RMU/Kiosk programs including the high profile custom units at the Royal Hawaiian
Shopping Center in Honolulu; the custom outdoor units at The Shoppes at Chino Hills,
California; and most recently the units at the high traffic urban indoor centers SkyView Center
in Flushing, NY and Baldwin Hills Crenshaw Plaza, in Los Angeles, California. The PRI team and
the Bella Group team have designed and installed over 80 units together.

PRI would propose that all of the RMU’s/Kiosks in both terminals be of like aesthetic design,
however the units may not be identical due to the locations and space considerations. The units
may have three variations, and allow for modular design and build. The first style is a typical
‘harrier’ unit, with the merchant standing in the middle, and cases surrounding them. This is
what many merchants, such as jewelry and high end sunglasses still prefer, and are comfortable
operating with, and PRI knows that their level of operations require such designs. In the
pictures this is visible, with the backlit lighting panel adding height, signage and graphics to
these ordinarily flat top units. The second kiosk will be a “floating’ design; this gives the layout
of the unit flexibility within their space, but also gives a more direct consumer approach. Many
merchants are finding that these types of units are conducive to strong sales, including makeup,
skin care and electronics. These are typically for high end product and are seen overseas in
Europe and the Middle East. The final unit, a wall shop, which allows a use of space where no
larger floor area is available, and can create a more intimate relationship with the consumer.
Each kiosk will have its’ own security system, but there will be no tarp closures of any kind.

This will continue the overall sense of light from the units, as each unit will have a nightlight
system, on timers, so that if indeed, there are still travelers after the units are closed, will not
encounter the ‘jail cell’ sense that closed gates impart. The units will turn into vitrines, as both
advertising for the merchant, and lit display areas for the airport. '

The advantage of that system is that merchants will not be required to have an initial capital
outlay for their displays. PRI will know that all displays will work with the units, fit into the
units, and be of the quality that PRI expects from display fixtures. The fixture system designed
for SIC will be unigue, in that it will be modular and interchangeable, and therefore suit many
possible merchandising needs. The visual merchandising piece of each new merchant’s set up
will be merely ticking boxes in a list, meeting with the team to make sure that the display pieces
work, and installing their product. The display elements to add uniqueness to each unit will be
the inside parts of the display, for example the bust forms and tray liners for the jewelry
merchant, along with props and specialty elements for each display. For example, the perfume
merchant will have available to them cases to hold their product and samples, but will want to

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.
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add the elements to give their theme (i.e. Eiffel towers for a French theme; chandeliers for a
boutique feel).

The overall sense of place for the common area units are timeless, with elegant and clean lines,
combined with materials that are bold, substantial and durable. The units will be sympathetic
to the indoor terminal environments, with the highest level of transparency and visibility. The
duratrans panels, and perhaps even some of the materials will vary by terminal, and that will
give a bit of interest to each unit, and each terminal. The units will be engineered for the 24/7
rigor of a transit location, with robust materials and engineering focus on all moving parts.

The units will allow for a sense of place that keeps design consistency yet varies just enough on
a terminal by terminal basis to give a clear identity. The units will have flexible backiit panels to
give vendor identification, advertising and marketing. These duratrans panels will give a value
add to each merchant, as they want to create their own brand identity in the consumers'
minds. This will also be a leasing value add, as we look to bring regional and local merchants to
SJC that already have their own brand, and want to maintain that as part of their image.

Another Bella Group focus is on the sustainability of the common area units, with a high
content of recycled, reclaimed and recyclable material used in the fabrications. There will be
low energy lighting to reduce energy consumption, without sacrificing the merchants’ needs
and product sales. PRI is pleased to present the following designs to SIC, with the
understanding that the process of design will include a charrette with the architectural team for
5JC, and a complete indoctrination into the ambiance of SIC for both PRI and Bella Group.

During the fabrication process both owners of PRI will be in Dallas, Texas, the fabrication facility
_ of Bella Group to insure that the units are being constructed as agreed, and that the materials

and engineering create a best-in-class unit.

™ * 1
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3.2.9 tab 9: Design Capital Investment

€. PROJECT SCHEDULE

Month.

L TRMU/Kiosk Design; Fabrication/installation:
Design Review by SIC
Engineering and Pricing from Bella Group to PRI

7

SR
RSP

S

s ey

Notice to Proceed from SIC to PRI R
- e - R Ny
Final Design Given to Manufacturer to Begln Production %@? SR X4
RMU/Kicsk Production Beging - SR _
RMUs under construction

R

PRI Submits Chalr Destgns

Chair Designs (If needed) selected

PRI Stte Progress Visit to RMU/Kiosk Manufactursr
RMU Deilvery Date from Manufacturer Sat

PRI Site Visit to Review Outstanding issues (electrical, AR %@Mm@w@
Jocatlons, staging area, storape) R @ﬁ_mm
RMU/Kiesks dellyered and installed

PRI & SiC RMU/Kiosk [nitial inspection on Site
PRI Crestes Punch list for RMU Manufactirer Detailing :
Qutstanding Items Addressed Prior to Grand Opening
Electrical Checked, Tested and RMU/Kiasks Burned In
idministrativs
Develop Pocumentation

PRI Program Documentation Finalized
Required Documents Colfected from Merchants .
{insurance, business license, resellers permit, copy of
drivers license)

TR

T
Ty
B

: X

b

Site Preparation as needed T RS
Determination of Pawer Supply and ongoing needs e R SR |
Visual Merchardlsing Plans Finalized and Approved for 4

w e
Merchants ,WMW, IR %%w%ﬂ%%@wyf .mw

i Ehimin Y &

T B »%Jﬂww”?_%ﬁ. 2
Cleaning Supplies Purchased for Merchants i it
Units Cleaned T

i R e
Signs Instalied R Ko S
lnstall Unit Numbers . R ]
B { Meetings”
PRI & SIC Review Exact Placement

; "Gfand-Opening
VIsual Merchandising of Units
Merchant Product Load It Begins

All Merchandising and Product Placetment Complete
Merchant Mesting for Grand Opening

Grand Opening of RMU/Klosk Program at SIC

Provenzano Re-~rees, tnc.
WWw.prores ‘c.com
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DESIGN SOLUTIONE

Company Background

Bella Group is a custom design and manufacturing firm focused on servicing the specialty retail
market with RMU’s, kiosks and trade show exhibits for the shopping center industry. The
owneis of Bella Group have been involved in the exhibit industry for over 20 years accumulating
a wealth of experience that we use to service our customers in the best possible way. Our designs
are considered the best in the industry, with premier- projects and custom RMU/Kiosks a
specialty. We are known for on time delivery, hands on installation with a partner at all projects.

The company is headquartered in Coppell, Texas, and although Bella Group has been in
business for five years, the senior management of the company brings many years of experience
from large competitors in the industry. This experience combined with strategic business
partnerships has allowed the company to rapidly grow iu its short history and provide producis
and services in the United States, Canada, Mexico, South America, and throughout Europe.

The company has over 130,000 sq. ft. of production/warehouse space and utilizes over 30
carpenters and assemblers at our headquarters in Texas. Additionally, we have warehouse space
in Las Vegas where we provide storage and perform minor repair of trade show exhibits. We are
a non-union company; however, we can provide union labor for installations when required. We
have worked diligently to understand our client’s needs and have created efficient processes that
make Bella Group an easy company to do business with. Bella Group is committed to
innovation and strives to provide the best design, quality, and service in the industry.

We are confident that if given this opportunity, PRI will find that Bella Group is a professional

company that provides state of the art design and industry leading service, at an affordable price.
This combination has enabled Bella Group to be known as the value leader in our industry.

Please feel free to contact Jeff Gern or Mark Lieberenz at Bella Group with any questions.

www.bellagroupdesign.com
204 Airline Drive, Suite 200 Coppell TX 75019
972-304-4100
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PROVENZANO RESOURCES, INC

SUB-LICENSE AGREEMENT
Control #: Date Prepared:  Click or tap to Prepared By:
enter a date.
LICENSEE DATA

Licensee: Enter
DBA or Trade Name: Enter
Contact Name:
Address: Enter

Enter

Business Telephone No.:
FaxNo.:

Mobile Telephone No.:
Home Telephone No.:

Choose an ftem.~-Choose an item.

License Area:

SUB-LICENSE AGREEMENT

This Sub-License Agreement (“Agreement”) is made as Click or tap to enter a date. (the “Effective Date”), by and
between Provenzano Resources, Inc., a California Corporation, as licensor (“Licensor”), and Enter, as licensee

(“Licensee™).

RECITALS
WHEREAS, Licensor and the City and County of ~~---=snnmunnx (the “City™), have entered into that certain Master RMU
Agreement dated-------, by and between the City and Provenzano Resources, Inc., Licensor’. a copy of which has been

provided to Licensee, whereby City has granted Licensor certain rights to operate a retail merchandising program in
the Norman Y. Mineta San Jose International Airport, located in the City of San Jose, CA. consistent with the terms of
the Master RMU Agreement ; and

WHEREAS, Licensee desires to enter that certain area located within the Airport and consisting of

approximately ---------=nnc--—- square feet known as  =---eeoememm-- and depicted on Exhibit A attached hereto and
incorporated herein by this reference, and that certain retail merchandising unit or kiosk (as applicable, an “RMU”)
situated thereon and owned by Licensor (collectively, the “License Area”); and

WHEREAS; Licensor-is willing-to-grant-Licensee-a-non=exclusive; revocable-privilege-to-operate-the-License-Area

subject to the terms and provisions of this Agreement and the Master RMU Agreement.

NOW, THEREFORE, Licensor hereby grants and Licensee hereby accepts a non-exclusive, revocable sub-license to
operate the License Area, subject to the terms and provisions hereinafter set forth.

{00057186.D0C; 1)
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WITNESSETH

License Area: In consideration of the payment of the License Fees (as defined below) and the performance by Licensee
of the covenants, terms and conditions herein on the part of Licensee to be kept and performed, Licensor hereby grants
to Licensee a non-exclusive, revocable sub-license to use the License Area for the operation of the Permitted Use (as
defined below) during the Term (as defined below). Licensee expressly acknowledges and agrees that it shall have the
right only to use the License Area, subject to the terms and conditions of this Agreement and the Master RMU
Agreement, and nothing contained herein shall be construed as granting the Licensee any other rights to any particular
location within the Terminal Complex or Airport. ’

NOTWITHSTANDING ANYTHING CONTAINED HEREIN TO THE CONTRARY, LICENSEE SHALL AT ALL
TIMES COMPLY WITH ALL TERMS AND CONDITIONS APPLICABLE TO “OPERATORS” UNDER THE
MASTER RMU AGREEMENT, INCLUDING, WITHOUT LIMITATION, THE OPERATORS HANDBOOK
REFERENCED THEREIN AND ATTACHED HERETO AS EXHIBIT B AND INCORPORATED HEREIN BY
THIS REFERENCE (AS MAY BE AMENDED FROM TIME TO TIME, THE “OPERATORS HANDBOOK”). FOR
LICENSEE’S CONVENIENCE, A REDACTED COPY OF THE MASTER RMU AGREEMENT IS ON FILE WITH

| LICENSOR AND MAY BE REVIEWED BY LICENSEE AT LICENSOR’S OFFICES UPON REASONABLE
ADVANCE WRITTEN NOTICE TO LICENSOR. IN THE EVENT LICENSEE FAILS TO ADHERE TO THE
TERMS AND CONDITIONS OF THE MASTER RMU AGREEMENT, SUCH FAILURE SHALL BE AN
IMMEDIATE EVENT OF DEFAULT UNDER THIS AGREEMENT WITHOUT THE REQUIREMENT FOR ANY
NOTICE OR ANY OPPORTUNITY TO CURE. IN THE EVENT OF ANY CONFLICT OR INCONSISTENCY
BETWEEN THE OBLIGATIONS OF LICENSEE UNDER THIS AGREEMENT AND AS OPERATOR UNDER
THE MASTER RMU AGREEMENT, THE MASTER RMU AGREEMENT SHALL CONTROL IN ALL
RESPECTS. LICENSEE HEREBY ACKNOWLEDGES AND AGREES THAT NOTWITHSTANDING
ANYTHING CONTAINED HEREIN OR IN THE MASTER RMU AGREEMENT TO THE CONTRARY,
LICENSEE HAS NO RIGHTS UNDER THE MASTER RMU AGREEMENT AND NOTHING CONTAINED
HEREIN OR IN THE MASTER RMU AGREEMENT SHALL BE CONSTRUED AS CONFERRING ANY
BENEFIT OR RIGHTS UPON LICENSEE UNDER THE MASTER RMU AGREEMENT.

| 1. Permitted Use; Continuous Operation, Licensee shall use the License Area for the operation of a RMU for
the display and the retail sale of. [use clause to contain items to be sold by
vendor] in compliance with the Master RMU Agreement, the Operators Handbook, the laws of the United States or
the State of Colorado, the ordinances or Charter of the City and County of San Jose and any and all other applicable
federal, state and local laws and regulations and all general rules and regulations adopted by the City, Manager (as
defined in the Master RMU Agreement) or Licensor for the management, operation and control of the Airport, either
promulgated by Licensor and/or the City on its own initiative or in compliance with regulations or actions of
the

Federal Aviation Administration or other authorized federal agency (collectively, “Applicable Laws™) and for no other

purpose whatsoever (the “Permitted Use”). Licensee shall operate the Permitted Use under the trade name
(the “Trade Name™). The License Area will be used and occupied solely for the Permitted Use, and in such a manner
50 as not to violate the provisions of this Agreement or the Master RMU Agreement, and for no other use or purpose
whatsoever, Licensee will use its Trade Name in the transaction of business in the License Area. Licensee shall at
IS5 hll times keep and maintain within and upon the License Area an adequate stock of merchandise to service and supply
] ‘g lthe usual and ordinary demands and requirements of Licensee’s customers. Sybject fo Applicable Laws and except as
otherwise -designated or required by the City in writing, Licensee shall maintain the following minimum hours of
L~ Joperation:------- am, to -—----p.m., seven (7) days per week, and in no event shall Licensee operate the License Area for
less than ~----- hours per day (the “Designated Hours™). Licensee shall diligently carry on the business of the Permitted
Use in the License Area during all Designated Hours (except during Suspension Periods (as defined below)). Licensor
hereby reserves the right to allow others to conduct operations and/or sell goods and services in other locations at the
S Airport that are the similar or. even identical to services provided and the merchandise authorized to be sold by Licensee

under this Agreement, Licensee understands and agrees that Licensee's sub-license hereunder is not exclusive.

{00057186.D0C; 1) 2
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2. Term; Cancellation; Relocation.

(a) Term. The Term (“Term”) of this Agreement shall commence on Click or tap to enter a date. (the
“Commencement Date”), and end, unless terminated earlier as provided herein on Click or tap to

enter a date. (the “Expiration Date™); provided, however, that in no event shall the Term of this
Agreement exceed the term under the Master RMU Agreement or three hundred sixty-five (365)
days, whichever is the first to occur.

b) Cancellation. Notwithstanding anything contained herein to the contrary, Licensor shall have the
right to terminate this Agreement (a) upon five (5) days’ advance written notice in the event the City
terminates the Master RMU Agreement or removes the License Area from the Master RMU
Agreement without providing an alternate location; (b) upon less than five (5) days” advance written
notice in the event the City terminates the Master RMU Agreement or removes the License Area
from the Master RMU Agreement without providing an alternate location and provides Licensor with
less than five (5) days’ notice; (¢) upon twenty-four (24) hours” advance written notice in the event
of any failure of Licensee to comply with the terms and provisions of this Agreement; (d) at any time
for any reason if determined by the City in its sole discretion to be in the best interests and
convenience of the City and/or the operational necessity of the City, for security or emergency
reasons or any other operational requirement of the City; and (e) upon thirty (30) days’ advance
written notice for any or no reason whatsoever, In any event, this Agreement will automatically
terminate upon any termination of the Master RMU Agreement.

(c) Relocation. The exact location of the License Area, may, in Licensor’s sole discretion, be changed at
any time for any reason. In addition, Licensee’s use of the License Area may be periodically
eliminated or suspended on a temporary basis, upon two (2) hours’ advance oral notice to Licensee
due to special events, maintenance or construction activities, or the City’s exercise of its rights under
the Master RMU Agreement (each a “Suspension Period™). Licensee hereby acknowledges that in
the event of any such relocation of the License Area, suspension of the use of the License Area or
cancellation of this Agreement, such relocation, suspension or cancellation may cause disruption to
Licensee’s operations and/or annoyance to Licensee’s employees and customers. Licensee hereby
waives and releases any claim (including, without limitation, any claim for damages, lost profits,
general, special, consequential or punitive damages) Licensee may have, and indemnifies and
defends Licensor and the City for and holds Licensor and the City harmless from any claims
Licensee’s officers, employees, representatives, suppliers, invitees, contractors, subcontractors,
agents and customers may have against Licensor or the City as a result of any disruption to Licensee’s
operation and/or annoyances caused by such relocation, suspension or cancellation.

3. Security Deposit. Prior to or upon execution of this Agreement, Licensee shall pay to Licensor $0.00 a
security deposit (the “Security Deposit™), to secure the performance by Licensee of its obligations under this Agreement,
including, without limitation, Licensee’s obligations (i) to pay License Fees and any other charges or expenses due
hereunder, (ii) to repair damages to the License Area and/or the Terminal Complex and/or the Airport caused by
Licensee or Licensee’s agents, employees, contractors, licensees, and invitees (collectively, “Licensee’s Invitees™), (iii)
to clean and/or repair the License Area or the Terminal Complex upon the termination of this Agreement, and (iv) to
remedy any other defaults by Licensee in the performance of any of its obligations under this Agreement including,
but, not limited to, fines assessed pursuant to this Agreement. If Licensee commits any default under this Agreement,
Licensor may, at its election, use the Security Deposit to cure such defaults, and to compensate Licensor for all damage
suffered by Licensor from such defaults, including, without limitation, attorneys’ fees and costs incurred by Licensor.
Upon demand by Licensor, Licensee shall promptly pay to Licensor a sum equal to any portion of the Security Deposit
so used by Licensor in order to maintain the Security Deposit in the amount set forth above. Licensee shall not be
_-permitted.to.use-the.deposit as.a.setoff against the last months License. Fee. Following the Expiration Date or earlier

termination of this Agreement, and within six y (60) days, Licensor shall deliver to Licensee, at Licensee’s last known
address, any portion of the Security Deposit not used by Licensor, as provided in this Paragraph. Licensor may
commingle the Security Deposit with Licensor’s other funds and Licensor shall not pay interest on such Security
Deposit to Licensee.

Formatted: Body Text
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4, License Fees.

A. Minimum License Fee. A minimum fee (“Minimum License Fee”) shall be payable by
Licensee to Licensor for each period, month, or portion thereof, during the Term in the
following amounts:

Term Minimum License Fee
$0.00
$0.00
$0.00
$0.00
$0.00
$0.00
$0.00
$0.00
$0.00

The Minimum License Fee shall be paid in advance on the first day of each and every month of the Term, without
notice, set-off or counter-claim, as consideration for one month’s use of the License Area. Any partial license periods
shall be prorated on a daily basis and shall be indicated in this Agreement. The Minimum License Fee each month shall
be sent to the address set forth herein or such other addresses as Licensor may specify by written notice to Licensee.
All payments shall be paid in certified funds that comply with all Applicable Laws. Notwithstanding the provisions of
Paragraph 3 hereof, a failure to make a timely payment as required hereunder, shall, in the sole discretion of the Licensor,
result in the termination of this Agreement without any notice being required. Should the License Area be unusable for
the purposes of selling merchandise or any other product during any Suspension Period, there shall be a prorated credit
towards the following month’s Minimum License Fee for each full day of the Suspension Period. Should the License
Area be inoperable due to damage or neglect on the part of the Licensee or its employees, Licensee’s obligation to pay
the full amount of the Minimum Licensee Fee shall be in full force and effect without any credit towards the following
month’s Minimum Licensee Fee.

B. Percentage License Fee. In addition to the Mininmum License Fee, Licensee covenants and
agrees to pay to Licensor in each calendar month (or portion thereof) an amount equal to
fifteen percent (15%) multiplied by the amount of Gross Revenues (defined below) for the
calendar month that exceed the Monthly Breakpoint as set forth in the table below (the
“Percentage License Fee”). If payable, the Percentage License Fee shall be calculated and

“ payable in monthly installments, in arrears within ten (10) days of the last day of each
calendar month during the Term.

Term Monthly Breakpoint
$0.00
$0.00
$0.00
$0.00
$0.00

il

$0:00
$0.00
$0.00
$0.00
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Licensee shall (i) furnish to Licensor and the City for each calendar month, concurrent with the payment of the
Percentage License Fee for such calendar month, a detailed statement of Licensee’s Gross Revenues for such calendar
month in form and substance acceptable to Licensor and any other information required by the City and/or Licensor,
which such statement shall include a certification by the chief financial officer, chief executive officer or other officer
charged with such responsibility of Licensee that the Gross Revenues set forth therein, aré true, complete, accurate and
calculated in accordance with the terms of this Agreement and the Master RMU Agreement to the best of Licensee’s
knowledge, along with itemized records of each sale from Licensee’s register; (ii) record at the time of sale, in the
presence of the customer, all receipts from transactions whether for in a cash register which has a cumulative total and
which numbers consecutive purchases; (iii) keep, within a location within the City and County of Denver (the “Records
Location™), or otherwise make immediately available within five (5) days after written request by Licensor or the City in
connection with the audit and review rights set forth heréin, full and accurate books of account and records and all such
cash register receipts with regard to gross receipts generated in connection with the operation of Licensee’s business
from or upon the License Area; and (iv) permit Licensor and/or the City, or any of such parties’ officers or agents, to
enter upon the License Area and the Records Location at all times during the Designated Hours to examine and audit
the cash register, or registers, and all books of account, tax returns and other records kept by Licensee and any and all
facts and figures from which the Percentage License Fee is to be determined (the “Books and Records”). The Books
and Records shall be maintained in a manner satisfactory to the City’s auditor and its designated representatives. Such
Gross Revenues statements shall be reported on sales report forms provided by Licensor and shall be submitted no later
than the tenth (10th) day of each and every calendar month, together with the Percentage License Fee. In the event )
Licensor’s audit of Licensee’s Gross Revenues indicates an under -reporting of two percent (2%) or more by Licensee,
Licensee shall pay the cost of the audit to Licensor upon demand. In addition to the foregoing, Licensee will be subject
to certain audit provisions and shall submit such additional information and statements, including, without limitation,
submitting annual statements not later than February 28 of each and every year during the Term hereof, as set forth in
the Operators Handbook. Without limiting the foregoing, Licensee acknowledges and agrees that the City and its
authorized representatives shall have the right to inspect all documents, data, returns, reports, and information pertinent
to this Agreement and further waives any claim of confidentiality that it may have in connection with such inspection
of documents, data, returns, reports and information, including documents, returns, data or reports filed by Operator
pursuant to Chapter 53 of the Denver Revised Municipal Code.

As used herein, the term “Gross Revenues” shall mean all revenue generated by Licensee from doing business under
this Agreement, It shall include, without limitation, (a) all transactions - regardless of place or time of actual payment,
whether for cash, credit or otherwise, regardless of collection in the case of credit and without reservation or deduction
for uncollected amounts and regardless of whether any party other than Licensee is: (i) providing or operating equipment
or services involved in the transaction, (ii) billing or receiving revenue from such transaction; or (iii) receiving any
income resulting from transactions originating in, at, or from the License Area subject to this Agreement or within the
Airport including but not limited to promotional or advertising income received by or paid to Licensee in exchange for
displays, promotions, sponsorships, advertising or other business transacted at License Area subject to this Agreement;
and (b) insurance proceeds received due to loss of gross earnings under business interruption coverage. There shall not
be allowed from Gross Revenues any reduction for bad debts, loss from theft or any deduction or other exclusions
except as described herein. To record all sales generated in, at or from License Area subject to this Agreement, Licensee
shall use a cash register and/or point of sale system (collectively, “POS”) reasonably acceptable to the City, which is
capable of producing duplicate sales slips, or printouts on which each sale is identified, itemized and recorded. Licensee
shall adhere to a “Cash and Record Handling” policy set forth in the Operators’ Handbook (as defined in the Master
RMU Agreement). )

C. Initial Set-Up Fee; Visual Merchandising Fee. Prior to or upon execution of this Agreement,
Licensee will pay to Licensor a one-time non-refundable start-up fee in the amount of Choose
an item.(the “Initial Set-Up Fee”) to compensate Licensor for Licensor’s coordination of the
initial set-up, operator training and opening stocking fee. In addition, Licensee will pay to
Licensor a one-time visual merchandising fee in the amount of Choose an item. for the
visual merchandising of the License Area by Licensor and/or Licensor’s visual
merchandising consultant (the “Visual Merchandising Fee”).

D. Delivery: Handling and Temporary Storage . ( TO BE ESTABLISHED)

the License Area or upon the trade fixtures, furnishings, equipment or other personal property located
in the License Area, and any other taxes (including, without limitation, sales taxes and employee
withholding taxes) which, if unpaid, could become a lien or charge against any such property.
Licensee will obtain, at Licensee’s expense, all permits and approvals required for the operation of
the Permitted Use. .

F. License Fees. The Minimum License Fee, the Percentage License Fee, the Initial Set-Up Fee, the
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Visual Merchandising Fee, and any other amounts due or payable hereunder or as set forth in the
Operators Handbook, are hereinafter collectively referred to as the “License Fees.” Notwithstanding
anything contained herein to the contrary, in the event the City increases any rentals, rates, fees or
charges under the Master RMU Agreement, Licensor shall have the right to increase the License Fees
to account for such increases. All License Fees will be paid to Licensor in lawful money of the United
States of America, at Licensor’s notice address or to such other person or at such other place as
Licensor may from time to time designate in writing, without notice or demand and without right of
deduction, abatemeént or setoff, except as otherwise expressly provided in this Agreement. Licensee’s
covenants to pay the License Fees are independent of any other covenant, condition, provision or
agreement herein or elsewhere contained. No breach of this Agreement by Licensor shall relieve
Licensee of its obligation and duty to pay all such License Fees when due under the terms of this
Agreement. Immediately upon Licensee’s receipt of monies from doing business under the terms of
this Agreement, the percentages of said monies belonging to Licensor shall immediately vest in and
become the property of Licensor. Licensee shall be responsible as trustee for said monies until the
same are delivered to Licensor.

5. Late Charges; Recovery of Expenses. If Licensee fails to pay Licensor any fee, charge or license fees when such
payment is due, at Licensor’s election, Licensee shall be obligated to pay, in addition to the amount past due, a late payment
charge of the greater of $500.00 or one and a half percent (1.5%) of the outstanding amount. The parties agree that said sumis a
fair and reasonable approximation of the additional costs and administrative burden to Licensor caused by the failure to make
timely payment. In addition to any late charges, all sums payable to the Licensor hereunder shall accrue interest at the lesser of
18% per annum or the maximum amount required by law (the "Interest Rate") commencing on the fifth (5th) business day
after such amount is due and owing until paid by Licensee to Licensor. If Licensor has paid any sum or sums or has
incurred any obligations or expense for which the Licensee has agreed to pay or reimburse Licensor, or if Licensor is
required or elects to pay any sum or sums or insure any obligations or expense (a) by reason of failure, neglect, or refusal
of the Licensee to perform or fulfill any one or more of the conditions, covenants, or agreements contained in this
Agreement beyond any applicable notice or cure period; or (b) as a result of an act of omission of the Licensee contrary
to the conditions, covenants, and agreements contained in this Agreement for which Licensor has provided Licensee
written notice and an opportunity to cure as provided herein, then, within five (5) days after written notice thereof by
Licensor, the Licensee agrees to pay to Licensor the sum or sums so paid or the expenses so incurred, including all
interest, costs, damages, and penalties, plus a twenty percent (20%) administrative fee, and each and every part of the
same shall be and become License Fees, recoverable by Licensor in the same manner and with like remedies as if it were
originally a part of the License Fees as set forth herein. For all purposes under this Section, and in any suit, action, or
proceeding of any kind between the parties hereto, any receipt showing the payment of any sum or sums by Licensor for
any work done or material furnished shall be evidence against the Licensee that the amount of such payment was
necessary and reasonable.

6. Fines. If Licensee fails to comply with any term or condition this Agreement or the Operating Handbook as the same
may be modified from time to time, as set forth herein, Licensor, in its sole and absolute discretion, can fine up to $150.00 per
occurrence or until compliance has occurred or such other amount as is expressly set forth herein. The parties agree that said sum
is a fair and reasonable approximation of the additional costs and administrative burden to Licensor caused Licensee’s failure to
comply with any term or condition of this Agreement or the Operating Handbook.

7. Condition; No Alterations; Liens. Licensee has inspected the License Area, acknowledges that the License Area is in
a good, clean and safe condition and repair and accepts the License Area in its “AS-IS” “WHERE-IS” condition with absolutely
no warranties as to condition or suitability for use being given by Licensor. Licensor makes no warranty, written or implied, that
the License Area is fit for any purpose or that it meets any law, ordinance or regulation applying to the Airport. Licensee shall
not have the right at any time to make any alterations, modifications or additions to the License Area, without Licensor’s consent,
which such consent may be withheld in Licensor’s sole and absolute discretion. Licensee also shall not permit, create, or suffer
to be created or to remain, any mechanic’s, materialman’s or any other lien to become attached or be foreclosed upon the License
Area or improvements thereto, or any part or parcel thereof, by reason of any construction, services, work or labor performed or
materials furnished by any mechanic or materialman. If any such lien shall at any time be filed, Licensee shall, within fifteen
(15) calendar days after the filing thereof, cause such lien to be released of record by payment, bond, or order of a court of
competent jurisdiction. In the event Licensee fails to clear the record of any such lien within the aforesaid period, for which
Licensor has provided Licensee written notice and an opportunity to cure, Licensor may remove said lien by paying the full
amount thereof, or by bonding, or in any other manner Licensor deems appropriate, without investigating the validity thereof, and
irrespective of the fact that Licensee may contest the propriety or the amount thereof. Within five (5) business days after written
"""""""" noticethereof by Ticensor; Licensee-agrees to-pay-to-Licensor-the-sumror-sums-so-paid-or-the-expenses-so-incurred;-including

all interest, costs, damages, and penalties, and all reasonable expenses incurred in connection therewith, including reasonable
attorneys’ fees, plus a twenty percent (20%) administrative fee, and each and every part of the same shall be and become License
Fees, recoverable by Licensor in the same manner and with like remedies as if it were originally a part of the License Fees as set

forth herein.

8. Conduct of Business.
(a) During the Term of this Agreement, Licensee shall continuously and uninterruptedly, except for during
{00057186.D0C; 1 } 6
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Suspension Periods, operate its business during the Designated Hours in the License Area. Licensee will
operate its business with a complete line of full selection and sufficient stock of first - class merchandise of
current style and type, attractive displays and in an efficient, high class and reputable manner so as to produce
the maximum amount of sales from the License Area.

(b) The Designated Hours may be limited or extended by Licensor from time to time. If Licensee fails to operate
the License Area during the Designated Hours, Licensor may charge Licensee a fine of
$150.00 for each period that Licensee fails to comply, each day of violation constituting a separate period, or
this Agreement shall be subject to immediate termination, at the sole discretion of Licensor. The parties
agree that said charge is a fair and reasonable approximation of the additional costs and administrative
burden to Licensor caused by Licensee’s failure to operate the License Area during the Designated Hours.

(c) Licensee shall only be entitled to sell merchandise specified in Section 1 of this Agreement. Notwithstanding
anything contained herein to the contrary, all merchandise and signage will be of a wholesome nature and
shall comply with the terms and conditions of the Master RMU Agreement. Notwithstanding anything
contained herein to the contrary, in no event may Licensee use the License Area as or for the sale of (i) second
hand merchandise, (ii) a flea market, (iii) a so -called “head shop™ or facility for the sale of drug paraphernalia,
(iv) a facility for the sale or display of pornographic material, (v) off-track betting, (vi) a carnival, (viii) a fair,
(ix) auctions, (x) shows, (xi) of fireworks, (xif) conducting games of chance, (xiii) a pawn shop, (xiv) a bingo
hall, (xv) abusiness which creates strong, unusual or offensive odors, fumes, dusts or vapors, a public nuisance,
emits noise or sounds which are objectionable due fo intermittence, beat, frequency, shrillness or loudness, or
creates a hazardous condition, (xvi) any merchandise that is illegal under state or federal law;

(xvii) animals; or (xviii) faux designer merchandise, counterfeit merchandise or any replica of a branded
product.

@ Licensee agrees to abide by all Applicable Laws and all terms and conditions of the Master RMU Agreement,
including, without limitation, the Operators Handbook, and all rules and regulations established by the City
and/or Licensor, as determined by the sole discretion of the City and/or Licensor, as the same may be amended
from time to time, including, but not limited to the following:

[6)] Neither Licensee nor its agents, employees or representatives shall solicit or distribute any materials
from the License Area unless such activity is performed in accordance with Licensor’s procedure for
the same and has been approved in advance by Licensor;

(i) Licensee shall secure all necessary permits, authorizations and approvals which may be required, and
shall at all times comply with all Applicable Laws now or hereinafter in force pertaining to the License
Area or the operation of the Permitted Use, and shall provide Licensor with copies of same;

(iii) Licensee shall not use the name of the City or Licensor on any merchandise or in any advertisement
without first procuring the specific written approval of same from Licensor’s which may grant or deny
said approval in its sole discretion;

@iv) Licensee shall, at its sole cost and expense, maintain the License Area in a first -class condition, in
good repair, ordinary wear and tear excepted, and as conditions and Licensor's authorized
representative may reasonably require, including, but not limited to, redecoration, painting and repair
and replacement of damaged or worn furnishings and equipment. Licensor shall be the sole judge of
the quality of such maintenance. Licensee shall keep the area in the immediate vicinity of the License
Area clean and free of rubbish and debris and shall deposit rash and rubbish only within the
receptacles approved or provided by Licensor; and

W) Conduct activities at the License Area in a lawful and tasteful manner, consistent with a first-class
shopping location in accordance with the Master RMU Agreement.

9. Utilities; Trash Removal. (' TO BE ESTABLISHED)
10. Signs and Décor. All signage and décor to be placed on or about the License Area or used by Licensee shall be

manufactured, installed and displayed in accordance with the Master RMU Agreement, including the Operators
Handbook. No sign shall be installed or displayed without prior written approval of Licensor and the City.

11. Insurance, Licensee will, from and after the Commencement Date and until the expiration or earlier termination of the
Term, at Licensee’s expense, keep any all of Licensee’s machinery, equipment, furniture, fixtures, personal property (including
also property under the care, custody, or control of Licensee) and business interests which may be located in, upon or about the
License Area insured for the benefit of Licensee in an amount equivalent to the full replacement value or insurable value thereof
(with deductibles satisfactory to Licensor) against: (a) loss or damage by fire; and (b) such other risk or risks of a similar or
dissimilar nature as are now, or may in the future be, customarily covered with respect to a Licensee’s machinery, equipment,
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furniture, fixtures, personal property and business located in a building similar in connection, general location, use, occupancy
and design to the Airport, including, but without limiting the generality of the foregoing, windstorms, hail, explosions, vandalism,
theft, malicious mischief, civil commotion and such other coverage as Licensee may deem appropriate or necessary. In addition,
Licensee will, from and after the Commencement Date and until the expiration or earlier termination of the Term, at Licensee’s
expense, carry and maintain the following insurance, in the amounts specified below or such other amounts as Licensor and/or
the City may from time to time specify, with insurance companies and on forms and with deductibles satisfactory to Licensor
and the City:

(a) bodily injury and property damage liability insurance with a combined single occurrence limit of not less than
$1,000,000.00 and $2,000,000.00 in the aggregate; all such insurance will be on a commercial general liability form including,
without limitation, personal injury and contractual liability for the performance by Licensee of the indemnity agreements set
forth herein,

(b) worker’s compensation insurance insuring against and satisfying Licensee’s obligations and Habilities under
the worker’s compensation laws of the State of Colorado, including employers’ liability insurance in the limit of
$100,000/500,000/100,000; and )

(c) if Licensee operates owned, hired or non-owned vehicles on the Airport, comprehensive automobile liability
will be carried at a limit of liability not less than $1,000,000.00 combined bodily injury and property damage.

The amounts listed indicate only the minimum amounts of insurance coverage that the Licensor is willing to accept to help insure
full performance of all terms and conditions of this Agreement. Insurance must be maintained without any lapse in coverage
during the entire Term of this Agreement. Insurance canceled without the Licensor’s consent or failure by Licensee to provide
kvidence of renewal within 48 hours after written notice by Licensee is a material breach of this Agreement. Licensee shall
Furnish Licensor with certificates of insurance (ACORD form or equivalent approved by Licensor) as required by this
lAgreement. The certificate of insurance for each policy is to be signed by a person authorized by the insurer to bind coverage on
its behalf. All certificates required by this Agreement (including renewal certificates) shall be sent directly to Licensor at the
address provided herein. Any renewal certificate shall be delivered to Licensor at least ten (10) days prior to a policy's expiration
date, except for any policy expiring after the Expiration Date of this Agreement or any extension thereof. Licensor reserves the
right to require and Licensee agrees to deliver upon request at any time, complete, certified copies of all insurance policies
required by this Agreement. Licensee is not relieved of any liability or other obligations assumed or pursuant to the Agreement
by reason of its failure to obtain or maintain insurance in sufficient amounts, duration or types. In no event shall Licensor be
liable for any: (1) business interruption or other consequential damages sustained by Licensee; (2) damage, theft or destruction
of Licensee's inventory, Improvements, or property of any kind; or (3) damage, theft or destruction of an automobile, whether
or not insured. If at any time any of the insurance policies shall be or become unsatisfactory to Licensor as to form or substance,
or if any of the carriers issuing such policies shall be or become unsatisfactory to Licensor, Licensee shall promptly obtain a
new and satisfactory replacement policy and give Licensor an updated certificate of insurance that complies with the new
insurance requirements of Licensor.

When delivering certificates of insurance with respect to the insurance required to be maintained by Licensee under -
this Section, Licensee shall also deliver copies of the endorsements when applicable naming Licensor and any others
specified by Licensor as additional insureds. All commercial general liability policies maintained by Licensee will be
on “occurrence” (and not “claims made”) forms and will name as additional insureds Licensor, Licensor’s managing
agent, Licensor’s mortgagee, Licensor's employees, agents and officers, the City and its officers, officials and
employees and such other persons as Licensor specifies from time to time, and such additional named insure ds will be
entitled to recover under such policies for any loss sustained by them, their agents and employees as a result of the
negligent acts or omissions of Licensee. In the event Licensor establishes and maintains a master insurance program
for operators within the RMU program in the Terminal Complex, Licensee shall participate in the program in lieu of,
or in addition to, some or all of the insurance required hereunder and shall pay Licensor a monthly fee, all as further
provided in the Operators Handbook from time to time.

12. Security Clearance. Licensee shall comply with all rules, regulations, written policies and authorized
directives from Licensor (including, without limitation, those set forth in the Operators Handbook), the City and/or the
Transportation Security Administration with respect to Airport security. Licensee shall cause its officers, contractors,
agents and employees to comply with any and all existing and future security regulations adopted by Licensor, the City
or the Transportation Security Administration (TSA), including 49 CFR Subtitle B, Chapter XII, as amended from time

to time. Licensee understands and acknowledges that its ability to operate for thie Permitted Use under this Agreement
is subject to changes in alert status as determined by TSA. Any violation by the Licensee or any of its agents,
contractors, suppliers or employees of any rule, regulation, or authorized directive from Licensor, the City or the
Transportation Security Administration with respect to Airport Security shall be grounds for immediate termination of
this Agreement for cause and any person who violates such rules may be subject to revocation of his/her access
authorization. Licensee will reimburse Licensor, in full, for any fines or penalties levied against Licensor for security
violations as a result of any actions on the part of License, its agents, contractors, suppliers or employees and for any
attorney fees or related costs paid by Licensor as a result of any such violation. Prior to or promptly after the Effective
Date, Licensee agrees to meet with the Airport’s Assistant Security Manager to assist Licensee with obtaining the
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proper access authorizations for Licensee and its employees. Licensee shall return to the City and/or Licensor at the
expiration or termination of this Agreement, or upon demand, all security cards and materials. If Licensee fails to do
so, Licensee shall be liable to reimburse Licensor for all Licensor’s costs for work required to prevent compromise of
the Airport security system. Licensee acknowledges and agrees that the security status of the Airport is subject to change
without notice. If the security status of the Airport changes at any time during the Term of this Agreement, Licensee
shall take immediate steps to comply with security modifications which occur as a result of the changed status. Licensee
hereby agrees to release, indemnify, defend and save harmless Licensor and the City, and such parties respective
officers, agents and employees from and against any and a1 loss of or damage to any property, or injuries to or death
of any person or persons, including property and employees or agents of Licensor and the City, and shall defend,
indemnify and save harmless Licensor and the City, and such parties respective officers, agents and employees from
any and all claims, damages, suits, costs, expense, liability, actions, penalties or proceedings of any kind or nature
whatsoever, including worker’s compensation claims, of or by anyone whomsoever, in any way resulting from, or
arising out of directly or indirectly, Licensee’s failure to comply with the foregoing security provisions.

13. Licensee’s Waiver. Licensee hereby waives any and all rights to recover against Licensor and/or the City,
and against Licensor’s and/or the City’s officers, directors, members, managers, stockholders, partners, employees,
agents, representatives, customers or business visitors, for damage to Licensee or loss of its property or the property of
others under its control arising from any cause covered by any property insurance required to be carried by Licensee
hereunder or, if such coverage is greater or broader than that required hereunder, the property insurance actually carried
by or for the benefit of Licensee, to the extent of the limits of any such property insurance. In addition, all property
insurance policies maintained by Licensee will expressly permit the foregoing waiver and will contain provisions
waiving the insurer’s claims or rights of subrogation against Licensor for loss or damage to the property so insured.
Licensee hereby waives on behalf of the insurers of Licensee’s property any and all claims or rights of subrogation of
any such insurer against Licensor for loss of or damage to the property so insured.
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14, Licensee’s Property. At all times during the Term, including during Suspension Periods, Licensee is solely
responsible for securing all property, merchandise, display and other items in the License Area. Licensor and the City
shall not be liable for any damage whatsoever (including, without, limitation, damage arising from any relocation of
the Licerise-Area) to any property, merchandise, display or other items in the License Area. Licensor will not be liable
for damage, theft, misappropriation or loss thereof, nor will Licensor be liable in any manner in respect to Licensee’s
property.

15. Indemnity by Licensee. Licensee hereby agrees to release, indemnify, defend and save harmless Licensor
and the City, and such parties respective officers, agents and employees from and against any and all loss of or damage
to any property, or injuries to or death of any person or persons, including property and employees or agents of Licensor
and the City, and shall defend, indemnify and save harmless Licensor and the City, and such parties respective officers,
agents and employees from any and all claims, damages, suits, costs, expense, liability, actions, penalties or proceedings
of any kind or nature whatsoever, including worker’s compensation claims, of or by anyone whomsoever, in any way
resulting from, or arising out of directly or indirectly, (a) Licensee’s operations in connection with this Agreement, (b)
Licensee’s use or occupancy of any portion of the Airport including acts and omissions of officers, employees,
representatives, suppliers, invitees, contractors, subcontractors and agents of Licensee, (c) any default by Licensee of
its obligations under this Agreement; (d) any and all damages to the License Area and/or Terminal Complex caused by
Licensee, its employees, agents and/or customers including any damages caused by or arising from the installation or
removal of property in or from the License Area.

16. Release. Licensee agrees that neither Licensor nor the City shall be liable to Licensee for any injury to or
death of any of Licensee’s agents, representatives or employees or of any other person or for any damage to any of
Licensee’s property, merchandise, displays or other items or loss of revenue caused by Licensor, City or any third party
in the maintenance, construction or operation of facilities at the Airport, or caused by any third person using the Airport,
or caused by such third person navigating an aircraft on or over the Airport, whether such injury, death or damage is
due to negligence or otherwise. Licensee represents, warrants and covenants that Licensee is not claiming, and in the
future will not claim, any interest in any right belonging to Licensor under the Master RMU Agreement

17. Subordination. This Agreement and the rights of the Licensee hereunder shall be subject and subordinate to
any lien or charge which are now or at any time hereafter may be placed as a lien upon the any of Licensor’s property
located in the Terminal Complex or the License Area (such lien being hereinafter referred to as “mortgage”) and any
replacement, renewal or extension of any such lien. Any such lien shall, for the full amount of principal at any time
advanced thereon or secured thereby, with interest, be prior and paramount to this Agreement and to the right of Licensee
hereunder and all persons claiming through or under Licensee or otherwise in the License Area. Licensee, on Licensee’s
behalf and on behalf of all persons claiming through and under Licensee, covenants and agrees the Licensee will from
time to time, at the request of Licensor, execute and deliver any necessary or proper instruments or certificates
acknowledging the priority of the lien or charge of such lien to this Agreement and the subordination of this Agreement
thereto.

18. License Personal. This Agreement and the license granted hereby is personal to Licensee and shall not be
assignable, in whole or in part, nor shall Licensee’s right to use of the License Area or any part thereof be sublicensed,
mortgaged, assigned, hypothecated or transferred, in whole or in part, whether voluntarily or by operation of law. Any
attempt to sublicense, assign, mortgage, hypothecate or transfer this Agreement or the license granted hereby or any
interest or any right there under shall be void and wholly without effect and shall constitute an incurable default
hereunder. In addition to and notwithstanding anything contained herein or in the Master RMU Agreement to the
contrary, nothing contained in either this Agreement or the Master RMU Agreement shall be construed as creating an
obligation on the party of the City to Licensee.

19. Eminent Domain; Casualty. In the event the whole or any portion of the License Area shall be taken under

__the power of eminent domain, all damages awarded for any such taking, whether for the whole or part of the License

Area, shall belong to and be the property of Licensor, provided, however, that Licensor shall not be entitled to any
award made to Licensee for loss of or damage to Licensee’s trade fixtures or Licensee’s merchandise. Except as
otherwise expressly agreed to herein, Licensee hereby waives the full amount of any portion of any award and further
waives any and all rights to claim any such damages or award of damages from Licensor based on the loss of any
goodwill by Licensee. A voluntary sale by Licensor to any public or quasi-public body, agency or person, corporate or
otherwise, having the power of eminent domain either under threat of condemnation or while condemnation
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proceedings are pending, shall be deemed to be a taking by eminent domain for the purposes of this Section. If the
License Area, or any portion thereof, is destroyed or damaged by fire, the eleménts or otherwise, Licensor at Licensor's
election, may either (a) terminate this Agreement; or (b) repair and/or reconstruct the License Area, in which event this
Agreement shall remain in full force and effect.

20. Hazardous Materials; Hazardous Use. Licensee, in conducting any activity upon the License Area, shall
comply with all Environmental Requirements (as defined in the Master RMU Agreement). Licensee agrees that nothing
shall be done or kept in License Area and no improvements, changes, alterations, additions, maintenance or repairs
shall be made to License Area which might be unsafe or hazardous to any person or property.

21. Notices. All notices, requests, demands and other communications under this Agreement shall be in writing
and shall be deemed to have been given on (i) the date of service if served personally on the party to whom notice is to
be given, (ii) the date of actual or attempted delivery provided such attempted delivery is made on a business day, if
served by Federal Express, Express Mail or another like overnight delivery service, or (iii) the date of actual delivery as
shown by the addressee’s registry or certification of receipt on the third (3rd) business day after the date of mailing,
whichever is earlier, if mailed to the person to whom notice is to be given, by first class U.S. mail, registered or certified,
postage prepaid, return receipt requested and properly addressed as follows (or to such other address as either party may
from time to time direct by written notice given in the manner herein prescribed):

If to Licensor: Provenzano Resources, Inc.
6256 Mercer St.
San Diego, CA 92122

And, if to Licensee: Enter
Enter
Enter

22. Entire Agreement, This Agreement constitutes the entire agreement between the parties hereto with respect
10 the subject matter hereof and may be altered or amended only by a written instrument executed by each of the parties
hereto. This Agreement supersedes all prior agreements (including any prior license agreement with respect to the
Terminal Complex or any part thereof), negotiations and communications of whatever type, whether written or oral,
between the parties hereto with respect to the subject matter hereof.

23. Attorneys’ Fees, In the event any action, cross-claim or counterclaim is brought to recover any license fees
or other amounts due héreunder or for any breach of any of the terms, covenants, conditions or agreements herein
contained, or to recover possession of the License Area, Licensor shall recover from the other party all costs and
expenses in connection therewith, including attorneys’ fees and costs.

24. Default. Time is of the essence of each and every provision of this Agreement. In the event Licensee shall
() fail to pay any License Fees or any portion thereof, or any other sum which Licensee is obligated to pay to Licensor
hereunder, when due, (b) shall voluntarily or involuntarily violate or be in default in the performance of any of the
terms, covenants, conditions or agreements hereof to be kept and performed by Licensee; Licensor shall have the right
(without limitation on any other right of Licensor) then or any time thereafter and while said default continues, and
without any demand or notice to Licensee, or to any other person, of any kind whatsoever, to (i) at Licensor’s option but
without obligation to do so, and without releasing Licensee from any obligations under this Agreement, make any
payment or take any action as Licensor deems necessary or desirable to cure any default in such manner and to such
extent as Licensor deems necessary or desirable; (ii) terminate this Agreement and enter upon the License Area and
exclude Licensee and all persons from the License Area, either with or without process of law; and/or (iii) immediately
demand payment in the amount equal to the remaining Minimum License Fees due and payable for the remainder of
__the stated Term of this Agreement, plus any fines due and owing by Licensee (collectively, the “Termination Fee™) as

e 5

liquidated damages. The parties agree that Licensor will suffer damages in the event of Licensee's default on its
obligations. Although the amount of such damages at this time is difficult or impossible to determine, the parties agree
that the amount of the Termination Fee is a fair and reasonable estimate of the total detriment that Licensor would suffer
in the event of Licensee’s default and failure to comply with all terms and provisions of this Agreement. Thus, Licensor
shall accept the Termination Fee as liquidated damages but not as a penalty. Licensee acknowledges
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that the Security Deposit may be applied in whole or in part in satisfaction of the Termination Fee. If Licensor elects
to cure such default on behalf of Licensee, Licensee agrees to pay to Licensor, within ten (10) days, the sum or sums
so paid or the expenses so incurred, including all interest, costs, damages, and penalties, plus a twenty percent (20%)
administrative fee, and each and every part of the same shall be and become License Fees, recoverable by Licensor in
the same manner and with like remedies as if it were originally a part of the License Fees as set forth herein.

25, End of Term; Holdover. On the last day of the Term, or on the sooner termination thereof, Licensee will
peaceably surrender the License Area in good and broom clean condition and repair (ordinary wear and tear and damage
by casualty excepted). Ordinary wear and tear shall not include deterioration that could have been prevented by proper
maintenance practices, or by Licensee performing all of Licensee’s obligations under this Agreement. All property not
removed by Licensee from the License Area will be deemed abandoned. Licensor will not be liable for damage, theft,
misappropriation or loss thereof, nor will Licensor be liable in any manner in respect to Licensee’s property. Licensee
understands that it does not have the right to hold over at any time after the expiration or earlier termination of the
Term, and Licensor may exercise any and all remedies at law or in equity to recover possession of the License Area, as
well as any damages incurred by Licensor, including, without limitation, any consequential damages, due to Licensee’s
failure to vacate the License Area and deliver possession to Licensor as required by this Agreement. If Licensee holds
over after the Expiration Date, Licensee will be deemed a Licensee at sufferance, at a daily Minimum License Fee,
payable in advance, equal to 200% of the Minimum License Fee per day payable during the last month of the Term,
and Licensee will be bound by all of the other terms, covenants and agreements of this Agreement, Any improvements,
trade fixtures, equipment and merchandise placed on the License Area by Licensee and not removed upon the expiration
or earlier termination of this Agreement shall be deemed abandoned and may thereafter be removed and stored or
disposed of by Licensor in accordance with applicable law.

26. No Offer. THE SUBMISSION OF THIS DOCUMENT FOR EXAMINATION DOES NOT CONSTITUTE
AN OFFER TO USE THE LICENSE AREA, OR A RESERVATION OF, OR OPTION FOR, THE LICENSE AREA.
THIS DOCUMENT BECOMES EFFECTIVE AND BINDING ONLY UPON THE EXECUTION AND DELIVERY
HEREOF BY THE PROPER REPRESENTATIVE OF LICENSOR AND BY LICENSEE.

27. Limitation on Licensor’s Liability. If Licensor is a partnership, its partners whether general or limited, and
if Licensor is a corporation, its directors, officers or shareholders, and if Licensor is a limit ed liability company, its
managers or members, will never be personally liable for any such judgment. In no event will Licensor be liable to
Licensee or any other person for consequential, special or punitive damages, including, without limitation, lost profits.

28. Waiver of Jury Trial. LICENSOR AND LICENSEE WAIVE TRIAL BY JURY IN ANY ACTION,
PROCEEDING OR COUNTERCLAIM BROUGHT BY LICENSOR OR LICENSEE AGAINST THE OTHER WITH
RESPECT TO ANY MATTER ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT,
LICENSEE’S USE AND OCCUPANCY OF THE LICENSE AREA, OR THE RELATIONSHIP OF LICENSOR
AND LICENSEE.

29. Licensee’s Authority. Licensee represents and covenants that it is and throughout the term of this Agreement
will be authorized to do business in the State of Colorado. The person or persons executing this Agreement covenant and
warrant that such person or persons are duly appointed and currently serve in the offices indicated below their signatures
and have the full power and authority to execute this Agreement on behalf of Licensee, and that when so executed, this
Agreement will be binding and enforceable against Licensee.

30. No Partnership; No Lease. This Agreement will not be deemed or construed to create or establish any
relationship or partnership or joint venture or similar relationship, landlord/tenant relationship or arrangement between
Licensor and Licensee hereunder. ’

31. Patriot Act Certification, Licensee certifies that neither Licensee, nor any of its constituent partners,

managers, members or shareholders, nor any beneficial owner of Licensee or any such partner, manager, member or
shareholder, nor any other representative or affiliate of Licensee is a “Prohibited Person,” defined as (a) a person, entity
or nation named as a terrorist, “Specially Designated National or Blocked Person,” or other banned or blocked person
pursuant to any law, order, rule or regulation that is enforced or administered by the U.S. Treasury Department’s Office
of Foreign Assets Control (“OFAC”), including, but not limited to, Executive Order No. 13224 on Terrorist Financing,
effective September 24, 2001 (the “Executive Order”), and the Uniting and Strengthening
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America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001 (Public Law 107-
56, the “Patriot Act™); (b) a person, entity or nation owned or controlled by, or acting on behalf of, any person, entity
or nation named as a terrorist, “Specially Designated National or Blocked Person,” or other banned or blocked person
pursuant to any law, order, rule or regulation that is enforced or administered by OFAC, including, but not limited to,
the Executive Order and the Patriot Act; (c) a person, entity or nation engaged directly or indirectly in any activity
prohibited by any law, order, rule or regulation that is enforced or administered by OFAC, including, but not limited
to, the Executive Order and the Patriot Act; (d) a person, entity or nation with whom the Licensor is prohibited from
dealing or otherwise engaging in any transaction pursuant to any terrorism or money laundering law, including, but not
limited to, the Executive Order and the Patriot Act; (€) a person, entity or nation that has been convicted, pleaded nolo
contendere, indicted, arraigned or custodially detained on charges involving money laundering or predicate crimes to
money laundering; or (f) a person, entity or nation who is affiliated with any person, entity or nation who'is described
above in subsections (a) through (e) above. Licensee agrees to indemnify and save Licensor, Licensor’s Representative
and Licensor’s managing agent and mortgagee harmless against and from any and all claims, damages, losses, risks,
liabilities and expenses, including reasonable attorneys’ fees and costs, arising from or related to any breach of the
foregoing certification. ’

32. Reserved Rights; Right of Entry. Licensee acknowledges and agrees that Licensor, the City and each of its
agents and employees, retain at all times during the Term, the right to enter the License Area for any purpose consistent
with this Agreement and the Master RMU Agreement with or without advance notice, without liability, without the use
of force (except in the event of an emergency), and without in any manner affecting Licensee’s obligations under this
Agreement. Nothing herein contained, however, shall be deemed to impose upon Licensor and/or the City any
obligation, responsibility, or liability whatsoever, for any care, maintenance, or repair, except as otherwise expressly
provided for in this Agreement. In addition, no such entry upon License Area shall constitute or cause a termination of
this Agreement nor shall such entry be deemed to constitute an interference with the use thereof by the Licensee.

33. Recording; Confidentiality. Licensee will not record this Agreement or a short form memorandum of this
Agreement. Licensee agrees to keep the Agreement terms, provisions and conditions confidential and, unless otherwise
required by the Colorado Open Records Act or other Applicable Law, will not disclose them to any other person without
Licensor’s prior written consent. However, Licensee may disclose terms, provisions and conditions of this Agreement
to Licensee’s accountants, attorneys, managing employees and others in contractual privity with Licensee (“Permitted
Recipients™), as reasonably necessary for Licensee’s business purposes, without such prior consent; provided, that
Licensee agrees to inform such Permitted Recipients of the confidential nature of this Agreement and the confidentiality
agreements of Licensee set forth herein will apply to and bind such parties. Licensee acknowledges that any breach by
Licensee or any Permitted Recipient of the agreements set forth in this Section will constitute a default under this
Agreement, will cause Licensor irreparable harm and Licensor will have the right to seek any and all remedy available
at law and / or equity, including equitable remedies such as injunctive relief to stop any breach of this section. The
terms and provisions of this section will survive the expiration or earlier termination of this Agreement and shall apply
only to the extent not inconsistent with Applicable Laws.

34, Miscellaneous.

(a) Governing Law: This Agreement shall be construed in accordance with and governed by the laws of
the State of Colorado. In the event of a dispute arising out of this Agreement, the prevailing party
shall be entitled to recover its actual attorney’s fees and costs.

(b) Severability: The provisions of this Agreement are severable, and if any provision, or the application
thereof is held to be invalid or unenforceable, the invalidity or unenforceability thereof shall not be

constructed to affect any other provision or application.

S (O T Transfer of Licensor’s Interest: Licensor_shall have the right to assign this Agreement without

Licensee’s consent. The term “Licensor” as used in this Agreement, insofar as the covenants or
agreements on the part of the Licensor are concerned, shall be limited to mean and include only the
owner or owners of Licensor’s interest in this Agreement at the time in question. Upon any transfer
or transfers of such interest, the Licensor herein named (and in the case of any subsequent transfer,
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