
 
 TO: HONORABLE MAYOR AND FROM: Planning Commission 
  CITY COUNCIL   
 
 SUBJECT: SEE BELOW DATE: October 2, 2017 
              

 

 COUNCIL DISTRICT: 6 

 

SUBJECT: PDC17-018 AND PD17-011. PLANNED DEVELOPMENT REZONING 

FROM THE R-1-8 SINGLE-FAMILY RESIDENCE ZONING DISTRICT 

TO THE R-1-8(PD) PLANNED DEVELOPMENT ZONING DISTRICT TO 

ALLOW THE DEVELOPMENT OF TWO FLAG LOTS; AND A PLANNED 

DEVELOPMENT PERMIT TO ALLOW THE DEMOLITION OF AN 

EXISTING SINGLE-FAMILY HOME AND ASSOCIATED ACCESSORY 

STRUCTURES AND THE CONSTRUCTION OF THREE (3) SINGLE-

FAMILY DETACHED HOMES ON A 0.42-GROSS ACRE SITE.  
 
 
RECOMMENDATION 

 
The Planning Commission voted 5-0-2 (Bit-Badal, Vora absent) to recommend that the City 
Council adopt a resolution denying the proposed rezoning and Planned Development Permit as 
recommended by staff. 
 
 
OUTCOME 

 
Should the City Council deny the Rezoning and Planned Development Permit as recommended by 
the Planning Commission and staff, the applicant will not be able to move forward with the 
proposed project. Should the Council support the development of flag lots at the subject site, the 
Council would need to direct staff to complete a full project review and an environmental analysis 
for this project and to bring the environmental clearance and entitlements back to the Planning 
Commission and City Council for review and consideration. A full project review and an 
environmental analysis were not completed for this project at this time because staff’s 
recommendation was for denial, and the applicant requested to proceed directly to hearings by the 
Planning Commission and City Council.  
 
 
BACKGROUND 

 
The owners of an existing 18,575 square foot lot located at 1220 Curtiss Avenue, in the Willow Glen 
neighborhood, propose to develop three single-family detached residences on separate lots, including 
two flag lots and one common driveway lot.  A parcel map application has not been submitted to 
date, but a Flag lot development in a single-family neighborhood is subject to City Council Policy 6-
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19 (adopted in 1990), as well as relevant land use policies in the Envision San José 2040 General 
Plan (adopted in 2011). City Council Policy 6-19 requires flag lots to be considered through the 
Planned Development zoning process. 
 
On September 13, 2017, the Planning Commission held a public hearing to consider the proposed 
rezoning from the R-1-8 Single-Family Residence Zoning District to the R-1-8(PD) Planned 
Development District (File No. PDC17-018) and the associated Planned Development Permit (File 
No. PD17-011). The Director of Planning, Building and Code Enforcement recommended denial 
of the proposed Planned Development Rezoning and Planned Development Permit. 
 
In the verbal staff report, staff stated that the proposed project would allow the subdivision of an 
existing single-family lot into four smaller lots, including two flag lots and one common lot, in an 
established residential neighborhood where the predominant development pattern is otherwise 
characterized by single-family detached homes on larger lots with deep rear yards.  
 
Staff cited the following Land Use Policies from the Envision San José 2040 General Plan in 
relation to the proposed project and how the proposed flag lot development is inconsistent with 
such policies: 
 
 Land Use Policy LU-9.15 states that flag lots may be appropriate on hillside properties but are 

discouraged within other parts of the City. In areas of steep terrain, flag lots are often the only 
way to provide viable access to a property from the public right-of-way. In such circumstances, 
the driveway (“pole”) of the flag lot may extend across the front or side of an adjacent property, 
and houses built on both lots are able to maintain a clear and visible relationship to the street. 

Analysis: The subject site at 1220 Curtiss Avenue is not located in a hillside area, and the 
proposed flag lots are needed only to allow higher density development on the subject site in the 
form of three detached houses stacked one behind on three smaller lots.  Further, the new lots 
would differ in size, shape, and dimensions from all other lots in the surrounding area, and the 
two rear houses would not have a clear and visible relationship to the street.  A fourth common 
lot would be created to allow a shared private driveway. Since the proposed flag lot development 
is not located in a hillside area, the only rationale for the flag lots is the applicants’ desire to 
achieve additional development on the site.  Therefore, the proposed project is inconsistent with 
General Plan Policy LU-9.15 as described above. 
 

 Land Use Policy LU-11.2 discourages flag lots that would increase the density of an area and 
disrupt an established neighborhood pattern. Policy LU-11.2 also encourages the development of 
second units (granny or in-law units) in lieu of creating flag lots.   

 
Analysis: The Curtiss Avenue neighborhood is characterized by single-family detached homes 
on larger lots with deep rear setbacks. In this neighborhood, the average lot size is roughly 
8,400 square feet, and the average density is approximately 6.7 dwelling units per acre 
(DU/AC). The subject site is currently developed with a single-family residence which yields a 
density of 2.38 DU/AC. The proposed development would create four small lots, including two 
flag lots and one common driveway lot, with an average lot size of roughly 4,600 square feet 
and an average density of approximately 7.14 DU/AC. This significant decrease in lot size and 
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increase in density is inconsistent with the prevailing development pattern of the neighborhood 
and entirely inconsistent with the densities of the properties that directly border the site to the 
north and south (3.22 DU/AC and 3.7 DU/AC, respectively). 
  
In December 2016, the City Council amended the Zoning Ordinance to further implement the 
General Plan and support the development of second units (granny or in-law units)”by right” 
in most residential neighborhoods. Staff advised the applicant that a second granny/in-law unit 
could be built on the subject site by right, but the applicants chose to pursue three larger units 
on smaller individual lots, including two flag lots, through a Planned Development rezoning. 

 
In addition to the General Plan, staff explained that City Council Policy 6-19, adopted in 
December 1990, provided specific criteria for the development of flag lots in single-family 
neighborhoods and required that new flag lots be approved through the Planned Development 
zoning process. Staff further explained that in adopting its policy on the use of flag lots, the 
Council sought to quell the increasing speculative use of flag lots to intensify development in older 
single-family neighborhoods throughout San José. Staff noted that despite the adoption of City 
Council Policy 6-19 in 1990, some flag lot development was approved over the years. As part of 
the General Plan Update in 2011, the City Council adopted clear General Plan policies to 
discourage further development of flag lots except in hillside areas where steep terrain or other 
constraints may require irregular lot shapes.  The purpose of these General Plan policies was to 
provide clear guidance related to flag lot developments.   
 
In establishing Policy 6-19 for flag-lot development, the Council expressed its intent to curtail the 
incremental encroachment of higher density, small-lot development into established residential 
neighborhoods, such as Willow Glen. Current General Plan policies direct this type of new, high-
density development away from established single-family neighborhoods and into designated 
growth areas. Council Policy 6-19 includes the following statement: 
 

“Many problems result [from the use of flag lots], especially in areas designated medium 
density residential (8DU/AC). These problems threaten the character and stability of existing 
neighborhoods which are vital elements of the City’s housing stock. For these reasons, 
increasing residential density in predominantly single-family detached neighborhoods through 
the use of flag lots shall not be considered as Infill Housing Policy development.” 

 
Staff repeated the Council’s direction that “flag lots are not appropriate in situations where a series 
of large lots could be converted to smaller lots, thereby raising the density and changing the 
character of the neighborhood.” Staff noted that three other small-lot subdivisions had been 
approved along Curtiss Avenue in 1986, 2002, and 2005, and stated that these developments had 
been approved prior to adoption of the Envision San José 2040 General Plan. Staff suggested that 
creating flag lots to accommodate three single-family detached homes would fundamentally 
change the character of a neighborhood where the predominant pattern is one home on one large 
lot with deep setbacks. Several General Plan policies related specifically to flag-lot development 
clarify that the intent of Council Policy 6-19 is to curtail intrusive small-lot development in 
traditional large-lot neighborhoods.  
 
The applicant addressed the Commission and stated his opinion that approval of the proposed flag 
lot was a matter of interpreting the General Plan and a political decision.  The applicant suggested 
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that the use of Planned Development zoning allowed the property owner to set aside the usual R-1-
8 development standards and create whatever development parameters were necessary to allow 
maximum development of the flag lots.  The applicant stated that he had been the developer of one 
of the other small-lot subdivisions on Curtiss Avenue and that allowing additional development on 
larger lots in this neighborhood and throughout the City would help alleviate the housing crisis in 
the area. 
 
Staff responded that in matters of policy interpretation, the City Council has unique competence to 
interpret its own polices, and by law, the Council is given great deference to determine whether a 
proposed project is or is not consistent with its General Plan.  The General Plan policy is clear on 
this issue and the City Council has recently considered and denied similar requests.  For example, 
staff explained that the Planning Commission recently recommended denial of a similar flag lot 
proposal on Minnesota Avenue in Willow Glen. In making its recommendation for denial on the 
previous request, the Planning Commission focused on the incompatibility of small-lot 
development within an established neighborhood and the inconsistency of the proposed flag lot 
with specific General Plan policies. This application was withdrawn by the applicant before it 
could proceed to the City Council for a final decision.  
 
Staff explained that flag lots may be appropriate on hillside property because the steep terrain 
makes it difficult to access a building site other than by configuring the lots in irregular shapes. 
Flag lots make sense in areas where access to a site may require the driveway to extend along the 
property boundary. In such cases, the houses are not stacked but can maintain a presence on the 
street as required by the General Plan Policy and Council Policy. In non-hillside areas, flag lots 
change the neighborhood character because the residences are stacked one behind the other with 
the rear residences having no visible connect to the street or surrounding neighborhood. The 
General Plan provides policies that seek to preserve the prevailing development pattern in 
established neighborhoods and to ensure that new housing is similar to what was already there to 
preserve the community and not increase density by allowing the development of flag lots. 
 
Commissioner Allen asked staff to explain why the three flag lot subdivisions had been approved 
in this area in 1986, 2002, and 2005, if such actions were contrary to the City’s development 
policies. Staff suggested that Council Policy 6-19 was not being strictly enforced prior to adoption 
of the 2040 General Plan, but specific language related to flag lots had been included in the 
General Plan Update to address this issue. 
 
Commissioner Allen moved to accept staff’s recommendation to deny the proposed Planned 
Development Rezoning and Planned Development Permit as described. Commissioner Abelite 
seconded the motion. 
 
The Planning Commission then voted 5-0-2 (Bit-Badal, Vora absent) to recommend that the City 
Council deny the proposed rezoning and Planned Development Permit as recommended by staff. 
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ANALYSIS 
 

A complete analysis of the issues regarding the proposed Planned Development rezoning and flag 
lot development, including General Plan conformance and consistency with Council Policy 6-19, 
is contained in the attached staff report to the Planning Commission.  
 
In addition to the analysis provided in the attached staff report, staff would like to highlight the 
following General Plan land use policies that have been adopted to preserve the general character 
and density of mature residential neighborhoods that are designated as non-growth areas.  The 
proposed flag lot development is also inconsistent with each of these additional policies: 
 
 LU-2.3 To support the intensification of identified growth areas, and to achieve the various 

goals related to their development throughout the City, restrict new development on 
properties in non-growth areas.  

 
 LU-9.8 When changes in residential densities in established neighborhoods are proposed, the 

City shall consider such factors as neighborhood character and identity, historic 
preservation; compatibility of land uses and impacts on livability; impacts on services 
and facilities, including schools, to the extent permitted by law; accessibility to transit 
facilities; and impacts on traffic levels on both neighborhood streets and major 
thoroughfares. 

 
 LU-9.17 Limit residential development in established neighborhoods that are not identified 

growth areas to project that confirm to the site’s Land Use/Transportation Diagram 
designation and meet Urban Design policies in [the General] Plan. 

 
 LU-11.2 Support subdivisions of residential lots if the new lots reflect the established pattern 

of development in the immediate area, including lot sizes and street frontages. 
Discourage residential developments, such as court homes or flag lots, that increase 
residential densities for an area or disrupt an established neighborhood pattern. Allow 
new development of a parcel, including one to be subdivided, to match the existing 
number of units on that parcel; design such subdivisions to be compatible with and, to 
the degree feasible, consistent with the form of the surrounding neighborhood pattern. 
Consider allowing secondary units (granny or in-law units) in lieu of creating flag 
lots, sub-standard lots, or parcels that disrupt an established neighborhood pattern. 

 
 LU-11.3 Direct all significant new residential growth to identified growth areas to further the 

environmental, transit, healthy community, and other Envision General Plan 
objectives. Limit infill development within areas designated as Residential 
Neighborhood on the Land Use/Transportation Diagram to project that maintain the 
prevailing neighborhood form and density as it exists on adjoining properties, with 
particular emphasis upon establishing and/or maintaining a consistent streetscape 
form between new and existing development. 

 
 LU-11.6 For new infill development, match the typical lot size and building form of any 

adjacent development, with particular emphasis given to maintaining consistency 
with other development that fronts onto a public street to be shared by the proposed 
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new project. As an exception, for parcels already developed with more than one 
dwelling unit, new development may include up to the same number of dwelling units 
as the existing condition. The form of such new development should be compatible 
with and, to the degree feasible, consistent with the form of the surrounding 
neighborhood pattern.  

 
 
EVALUATION AND FOLLOW UP 

 

Should the City Council deny the Rezoning and Planned Development Permit as recommended by 
the Planning Commission and staff, the applicant would not be able to move forward with the 
proposed project.  
 
Should the Council wish to support the proposed flag lot development, the Council would need to 
direct staff to complete the full project review and an environmental analysis for the proposed 
project and return to the Planning Commission and City Council for review and consideration of 
the environmental clearance and entitlements. A full project review and an environmental analysis 
was not completed for this project at this time because staff’s recommendation was for denial, and 
the applicant requested to proceed directly to hearings by the Planning Commission and City 
Council.  
 
 
PUBLIC OUTREACH 

 
Staff followed Council Policy 6-30: Public Outreach Policy to inform the public about the project.  
A notice of the public hearing was distributed to the owners and tenants of all properties located 
within 500 feet of the project site and posted on the City website. The Rezoning and Planned 
Development Permit were also published in a local newspaper, and a sign was posted on the 
property. This staff report is also posted on the City’s website. Staff has been available to respond 
to questions from the public. 
 
 
COORDINATION 

 
Preparation of this memorandum has been coordinated with the City Attorney’s Office. 
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CEQA 
 
The project is Exempt from environmental review under California Environmental Quality Act 
(CEQA) Guidelines Section 15270 for projects which are disapproved.  The project qualifies for this 
exemption because staff recommends denial of the project.  
 

 

 

 /s/ 
 ROSALYNN HUGHEY, Interim Director 
 Planning, Building and Code Enforcement 
 
 
For questions, please contact Planning Official, Steve McHarris, at (408) 535-7893. 
 
 
Attachments: Planning Commission Staff Report and Attachments 

 Draft Resolution 



  
PC AGENDA:  09-13-17 

           ITEM:  5.b. 
 

 
 

 
 
 
_____________________________________________________ 

PLANNING COMMISSION STAFF REPORT 
 

File Nos.  PDC17-018 & PD17-011 

Applicant Rick and Holly Hartman, HOMETEC 

Architecture  

Location  East side of Curtiss Avenue, approximately 650 

feet southerly of Willow Street 

(1220 Curtiss Avenue) 

Existing Zoning  R-1-8 Single-Family Residence 

Proposed Zoning R-1-8(PD) Planned Development 

Council District 6 

Historic Resource Unknown 

Annexation Date October 1, 1936 

CEQA CEQA Guideline Section 15270 for Projects 

Which Are Disapproved 

 

APPLICATION SUMMARY:  

The following applications are proposed for the 0.42 gross acre site located at 1220 Curtiss 
Avenue: 
PDC17-018 – Planned Development Rezoning (PDC17-018) from the R-1-8 Single-Family 
Zoning District to the R-1-8(PD) Planned Development Zoning District to allow three-single 
family detached residences, including two flag lots, on 0.42-gross acre site. 
 
PD17-011 – Planned Development Permit (PD17-011) to allow the demolition of an existing 
residence and accessory structures for the construction of three (3) single-family detached 
residences on a 0.42-gross acre site in the R-1-8 Single-Family Residential Zoning District.  
 
RECOMMENDATION: 

Staff recommends that the Planning Commission recommend denial of the proposed Planned 
Development Rezoning and Planned Development Permit to the City Council based on the 
findings stated in this staff report and attached proposed resolution. 
 
GENERAL PLAN CONSISTENCY 

General Plan Designation 
Residential Neighborhood  

☒ Consistent ☐ Inconsistent 

Consistent Policies None 

Inconsistent Policies LU-9.15, LU-11.1, LU-11.2, IP-1.7 
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SURROUNDING USES 

 General Plan Land Use Zoning Existing Use 

North  Residential Neighborhood R-1-8 Single 
Family Residence 

Single-family  
Detached Residences 

South  Residential Neighborhood A(PD) Planned 
Development 

Single-family  
Detached Residences 

East Urban Residential  R-M Multiple 
Residence  

Single-family  
Detached Residences, Multi-

family Residences 

West  Residential Neighborhood A(PD) Planned 
Development 

Single-family  
Detached Residences 

RELATED APPLICATIONS 

Date Action 

05/18/15 
File No. PRE15-091:  Preliminary Review to subdivide existing single-family lot 
into three lots (create flag lot). 

 

PROJECT DESCRIPTION 
On March 15, 2017, a Planned Development Permit was filed to allow the demolition of an 
existing residence and accessory structures for the construction of three single-family detached 
residences on the 0.42-gross acre subject site. On April 27, 2017, a Planned Development Zoning 
application was filed for concurrent review for the development of three single-family residences, 
including two flag lots. No parcel or tentative map application was filed. 

Site Location and Surrounding Uses 

The subject site, located at 1220 Curtiss Avenue, contains approximately 0.42-gross acres and is 
located on the southeast side of Curtiss Avenue, approximately 650-feet southerly of Willow 
Street. The property is developed with an existing single-family residence and accessory 
structures located behind the residence (see Figure 1). 
 

 
Figure 1:  Aerial Map of Site Location and Adjacent Neighborhood 
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The property is surrounded on all sides by single-family residences except for one parcel to the 
east which is developed as a multi-family condominium. All properties in the surrounding area 
follow a historic development pattern of one single-family detached home on one lot with the 
exception of two multifamily residential parcels to the north (zoned R-M Multiple Family) and 
three flag-lot developments to the south and north of the subject site.  
In 1986, one larger lot located south of the subject site at 1254 Curtiss Avenue was subdivided 
into three smaller parcels and developed with three single-family residences on small lots (File 
No. PDC86-045). In 2002 and in 2005, two additional large lots located at 1182 and 1163 Curtiss 
Avenue were subdivided into three and four smaller parcels and developed with three and four 
single-family residences, respectively (File Nos. PDC01-084 and PDC05-031). There are roughly 
12 other large lots with deep setbacks located in this area of Curtiss Avenue.  
 

 
Figure 2:  Parcel Map of the Surrounding Neighborhood 

 

Background 

On May 18, 2015, a Preliminary Review Application (File No. PRE15-091) was submitted for a 
three-lot subdivision of an existing 0.43-gross acre lot. This application proposed three single-
family residences on three lots ranging in size from approximately 4,200 square feet to 5,500 square 
feet. Staff advised the applicant that a three-lot subdivision could not be supported at this location 
given its inconsistency with Envision San José 2040 General Plan Land Use Policies LU-11.1 and 
LU11.2 and Council Policy 6-19, which provides specific criteria and standards for the 
development of flag lots in single-family neighborhoods. Collectively, these policies discourage the 
development of flag lots in non-hillside areas and the development of residential subdivisions that 
do not reflect the prevailing form and pattern of development in the surrounding neighborhood.  
 
In lieu of the flag lots, planning staff recommended that the applicant consider a secondary dwelling 
unit at the rear of the property pursuant to Section 20.30.150 (Secondary Units) of the San José 
Municipal Code. A copy of Planning’s comment letter is attached.  
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On March 15, 2017, a Planned Development Permit application was submitted by a different 
applicant seeking approval for the demolition of the existing single-family home and the 
construction three single family-homes on the existing 18,573 square foot lot, including two 
interior flag lots (see Figure 3).  Unit No. 1, as shown in Figure 3 below, would have an area of 
approximately 5,208 square feet (56 feet x 93 feet) with frontage on Curtiss Avenue. The existing 
one-story single-family residence, built in 1905, would be demolished to allow the construction of 
a new 2,651-square foot two-story residence with attached two-car garage.  

Unit No. 2 and Unit No.3 would both be the interior flag lots with total areas of 3,747 square feet 
(56 ft. x 67 ft.) and 5,945 square feet (78 feet x 77 feet), respectively. These units would be 
located behind Unit No. 1 and would be accessed via a new shared private driveway along the 
northern boundary of the property.  A 2,592-square foot and a 3,004-square foot single-family 
residence with attached two-car garages are proposed on Unit #2 and Unit #3, respectively.   

 
Figure 3:  Proposed Site Plan  

In March 2017, staff met with and advised the applicant that the proposed Planned Development 
Permit could not be supported by staff due to incompatibility with the General Plan and City 
Council policies pertaining to flag lots and neighborhood preservation. Furthermore, a Planned 
Development Zoning had not been filed. During this meeting, staff notified the applicant and 
property owner that a Preliminary Review Application (File No. PRE15-091) had previously been 
submitted for the subject site and was not supported due to similar reasons. The applicant was 
advised to: 1) withdraw the application, or; 2) proceed with the proposed Planned Development 
Permit and associated Planned Development Zoning with a staff recommendation of denial.   
 
On April 27, 2017, the applicant submitted a Planned Development Zoning contrary to staff’s 
recommendation. The applicant requested that their rezoning application proceed straight to 
public hearing before the Planning Commission and City Council without final staff review of the 
proposed project or environmental review. As a result, neither the Public Works Department nor 
the Fire Department have provided a Final Memo with input on the proposed project. Therefore, 
in the event the City Council supports approval of the flag lot development, the City Council will 
need to direct staff to complete the usual project review and environmental analysis and return to 
the Planning Commission and the City Council for consideration of the environmental clearance 
and project entitlements. 
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ANALYSIS 
The Planned Development Rezoning and Planned Development Permit, as currently proposed, 
has been analyzed for conformance with: 1) the Envision San José 2040 General Plan, 2) City 
Council Flag Lot Policy 6-19, 3) the San Jose Municipal Code, 4) the Residential Design 
Guidelines, and 5) the California Environmental Quality Act (CEQA). 

Envision San José 2040 General Plan Conformance 

The subject site is designated Residential Neighborhood on the Land Use/Transportation Diagram 
of the Envision San José 2040 General Plan.  
 

 
Figure 4:  General Plan Land Use Designation 

 
This designation is applied broadly throughout the City to encompass most of the established, 
single-family residential neighborhoods. The intent of this designation is to preserve the existing 
character of these neighborhoods and to strictly limit new development to infill projects which 
closely conform to the existing prevailing neighborhood character. New infill development should 
improve and/or enhance existing neighborhood conditions by completing the existing 
neighborhood pattern and maintaining the quality and character of the surrounding neighborhood. 
Maximum density in areas designated RN shall be limited to eight dwelling units per acre, or the 
prevailing neighborhood density, whichever is lower.  
 
Analysis:  As noted above, the intent of the Residential Neighborhood designation is to preserve 
the existing character of established, single-family neighborhoods and to strictly limit new 
development to infill projects which closely conform to the existing prevailing neighborhood 
character as defined by density, lot size and shape, massing and neighborhood form and pattern.  
Particular emphasis should be given to maintaining consistency with other homes fronting onto 
the public street to be shared with the proposed new project.   
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The existing prevailing neighborhood character of Curtiss Avenue is defined by single-family 
homes and standard lot shapes (rectangles) of varying depths. The neighborhood includes a pocket 
of multi-family residential development and three flag-lot developments, which were created by 
subdividing larger lots with deep rear setbacks into smaller lots. Roughly twelve lots of similar 
size and shape remain along Curtiss Avenue. In recent years, a significant number of older homes 
in this area have been either demolished and replaced with larger new homes or enlarged; 
however, this type of development maintains the prevailing density and predominant neighborhood 
development pattern of one single-family home on one larger lot with ample setbacks.  
 
In 1986, one larger lot located to the south of the subject site at 1254 Curtiss Avenue was 
subdivided into three smaller parcels and developed with three small-lot, single family residences 
(PDC86-045). In 2002 and in 2005, two larger lots were also subdivided into three and four 
smaller parcels and developed with three and four single-family residences, respectively (PDC01-
084 and PDC05-031). These projects were developed prior to adoption of the 2040 General Plan 
in November 2011. Specific development policies in the current General Plan were adopted to 
support Council Policy 6-19, which states that flag lots are not appropriate in situations where a 
series of larger lots could be converted to smaller lots, thereby raising the density and changing 
the character of the neighborhood. Allowing the subject site to be subdivided into three smaller 
lots would result in the conversion of a series of four large lots into smaller parcels, thereby 
raising the density and further changing the character of Curtiss Avenue. 
 
While shallower lots and the aforementioned developments contribute to an increase in residential 
density, the average density of the neighborhood is 6.7 dwelling units per acre.  The subject site is 
currently developed with a single-family residence which yields a density of 2.38 dwelling units 
per acre.  Development of the site with three single-family residences, as proposed, would result in 
a density of 7.14 dwelling units per acre, which exceeds the prevailing neighborhood density and 
is entirely inconsistent with the densities of the properties that directly border the site to the north 
and south (3.22 DU/AC and 3.7 DU/AC, respectively).   
 
Based on the above, the proposed flag lot would be inconsistent within the historic and prevailing 
development pattern in an established, single-family neighborhood and would not improve or 
enhance or maintain the quality and character of the surrounding area.  
 
The proposed project is inconsistent with the following General Plan policies: 
1. Land Use Policy LU-9.15:  New single-family flag lots may be appropriate on hillside 

properties but are discouraged within other parts of the City. Flag lot development in non-
hillside areas should have a clear and visible relationship to the neighborhood and the street 
and should be consistent with the applicable zoning district which can assure that relationship.  
To strengthen neighborhood preservation policies and objectives of this plan, the City Council 
has adopted a policy establishing criteria for the use of flag lots. 
Analysis: The subject site is not located in a hillside area, and the proposed flag lots are 
needed only to allow the construction of two additional single-family residences. If approved, 
the proposed Planned Development Rezoning and Planned Development Permit would allow 
the applicant to file for a parcel or tentative map to enable subdivision of the existing large lot 
into three smaller lots. The two rear residences would be largely hidden from view and would 
not have a clear and visible relationship to the neighborhood or the street. The proposed flag 
lots would not be consistent with the prevailing form and pattern of development in the 
surrounding neighborhood, which features one single-family home on rectangular lots with a 
few minor exceptions.  In this case, the proposed flag lot would create a unique lot 
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configuration with three lots differing in size, shape, and dimensions from the majority other 
lots in the surrounding neighborhood. 
The City Council adopted Policy 6-19 in December 1990 to establish specific criteria for flag 
lots. This policy states that flag lots are not appropriate in situations where a series of large 
lots could be converted to flag lot developments, thereby raising the density and changing the 
character of the neighborhood. As discussed above, three flag-lot developments currently 
exist to the north and the south of the subject site. These flag lots were approved under the 
previous 2020 General Plan and would not be supported under the current development 
policies of the Envision San José 2040 General Plan and Council Policy 6-19. Allowing the 
subject site to be subdivided into three smaller lots would continue the conversion of large 
lots into smaller parcels, thereby raising the density and further changing the character of 
this neighborhood. 

2. Land Use Policy LU-11.1:  Design all new single-family detached residences so that each 
home has a frontage on a public street or on a private street that appears and functions as a 
public street. 
Analysis:  Through a subdivision of the subject single-family site, the applicant proposes to 
build three new residences.  The residence identified as Unit 1 on the proposed Site Plan (see 
Figure 3) would have 56 feet of frontage on Curtiss Avenue; however, the residences 
identified as Units 2 and 3 would be located toward the rear of the site, behind Unit 1, and 
would not have significant frontage on a public street or a private street. As discussed above, 
each lot would have access from Curtiss Avenue via a new common private driveway along 
the northern boundary of the property. This 16-foot ingress/egress easement is designed as a 
private drive, not a public or private right-of-way. Furthermore, no sidewalk or pedestrian 
access is provided along the shared driveway which is typical in the design of public and 
private right-of-ways.   

3. Land Use Policy LU-11.2:  Support subdivisions of residential lots if the new lots reflect the 
established pattern of development in the immediate area, including lot sizes and street 
frontages.  Discourage residential developments, such as court homes or flag lots, that 
increase residential densities for an area or disrupt an established neighborhood pattern.  
Allow new development of a parcel, including one to be subdivided, to match the existing 
number of units on that parcel; design such subdivisions to be compatible with and, to the 
degree feasible, consistent with the form of the surrounding neighborhood pattern.  Consider 
allowing second units (granny or in-law units) in lieu of creating flag lots, substandard lots or 
parcels that disrupt an established neighborhood pattern.  
Analysis:  As discussed under the General Plan analysis, the proposed flag lot does not reflect 
the historic and prevailing pattern of development in the surrounding neighborhood.  Curtiss 
Avenue is developed primarily with single-family residences on rectangular lots of varying 
depths and sizes. The proposed flag lot would result in lot sizes that are consistent with the 
smaller single-family lots in the neighborhood; however, these lots contain single-family 
residences that are oriented towards and have frontage on Curtiss Avenue.  Three small-lot, 
flag lot projects have been developed to the south and north of the subject site, but these and a 
handful of other higher density properties are exceptions to the historic and prevailing 
development pattern in this neighborhood and should not be cited as precedent to support the 
current proposal.  The proposed flag lot would create another exception to the historic and 
prevailing development pattern in an established, single-family neighborhood and would not 
improve, enhance, or maintain the quality and character of the surrounding neighborhood.  
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4. Implementation Policy IP-1.7:  Use standard Zoning Districts to promote consistent 
development patterns when implementing new land use entitlements.  Limit use of the 
Planned Development Zoning process to unique types of development or land uses which 
cannot be implemented through standard Zoning Districts, or to sites with unusual physical 
characteristics that require special consideration due to those constraints. 
Analysis:  City Council Policy 6-19 requires that new flag lots shall be created through the 
Planned Development zoning process.  The subject site is located within a standard R-1-8 
Residence Zoning District site and is similar to other large lots with deep rear setbacks in the 
surrounding neighborhood.  The existing one-story single-family residence at the front of the 
site is also consistent with the prevailing development pattern of the surrounding 
neighborhood.  
The proposed Planned Development would allow the creation of three smaller lots and the 
construction of three, two-story single-family residences. Two of the residences would not 
have frontage on Curtiss Avenue.  The subject site is not constrained by unusual physical 
characteristics as other properties in the area have similar dimensions, and the only purpose 
of the proposed flag lot development would be to accommodate additional development on the 
property.  

 

City Council Policy 6-19:  Flag Lot Development in Single-family Neighborhoods 

Policy 6-19 provides specific flag lot criteria for flat land areas.  In established, predominantly 
single-family detached neighborhoods, the following criteria shall apply:  
1. Flag lots are not appropriate in situations where a series of large lots could be converted to 

flag lot developments, thereby raising the density and changing the neighborhood character. 
Analysis:  In 1986 (PDC86-045), one larger lot located to the south of the subject site at 1254 
Curtiss Avenue was subdivided into three smaller parcels and developed with three small-lot, 
single family residences.  As mentioned above, Policy 6-19 was adopted to curtail this type of 
higher density, small-lot development in established, single-family residential neighborhoods.  
In 2002 (PDC01-084) and in 2005 (PDC05-031), two larger lots were also subdivided into 
three and four smaller parcels and developed with three and four single-family residences, 
respectively.  These developments were approved under the San Jose 2020 General Plan 
which did not contain land use policies against the creation of flag lot development in non-
hillside areas of the City.  Furthermore, under the 2020 General Plan, the property at 1163 
Curtiss Avenue (File no. PDC05-031) was designated Medium High Density Residential 
which permitted residential density between 12 and 25 DU/AC. With the 2040 General Plan 
update, this property has since been designated Residential Neighborhood.  Subdividing the 
subject site into three smaller lots would be contrary to Council Policy 6-19 because it would 
be the fourth conversion of a series of large lots into smaller parcels, thereby raising the 
overall density of development on this portion of Curtiss Avenue and further changing the 
character of the surrounding neighborhood. 

2. Neighborhoods that may be appropriate for flag lot development have uniformity of single-
family lot sizes, but with an occasional and unique in its neighborhood, larger parcel, suitable 
for flag lot projects. 
Analysis:  The existing prevailing neighborhood character of Curtiss Avenue is defined by 
single-family homes and standard lot shapes (rectangles) of varying depths.  The subject site 
is one of several historically larger parcels.  As previously discussed, a pocket of multi-family 
residential exists to the north of the site as well as three larger lots to the south and north of 
the site that were subdivided into 10 smaller parcels in 1986 and the 2000’s. Subdivision of 
the subject site into three smaller lots, including two internal flag lots, could possibly be the 
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catalyst for a series of conversions from large lots to small lots as several other parcels along 
Curtiss Avenue could also seek similar redevelopment. The subject site is not unique in its 
neighborhood as roughly twelve other properties in the adjacent neighborhood have similar 
dimensions and deep rear setbacks.  

3. In neighborhoods which are designated medium low density residential (8DU/AC), parcels 
considered for flag lot development are recommended to be approximately 8,000 square feet 
in size.  At a minimum, the parcel must be larger than the average, or of a unique 
configuration, in the surrounding area in order to generously meet R-1 setback zoning codes.  
Analysis:  The subject site contains approximately 18,573 sf.  The proposed subdivision would 
result in three parcels – a front lot (Unit 1) containing approximately 5,208 sq. ft., a middle lot 
(Unit 2) containing approximately 3,747 sq. ft., and a rear lot (Unit 3) containing 
approximately 5,945 sq. ft.  The proposed lot sizes are inconsistent with this policy and do not 
provide adequate space to the meet the development standards of the R-1 Zoning District. In 
addition, the irregular shape and location of the two smaller flag lots away from the street are 
inconsistent with the prevailing neighborhood character.  

4. Flag lot units located away from the street shall maintain a presence to the street, be oriented 
to the street, and be visible from the street.  A larger front unit is not acceptable as a means to 
meet the street presence requirement. 
Analysis:  The residences on Unit 2 and Unit 3 would be set back approximately 100 feet and 
170 feet, respectively, from Curtiss Avenue, which is significantly deeper than the typical 20 
to 25-foot front setback for other single-family residences in this area and required by the R-1 
development standards.  The residence on Unit 2 does not conform to the above policy as it 
has no presence on Curtiss Avenue and is neither oriented toward nor visible from the street. 
Although a portion of the residence identified as Unit 3 would be partially visible from the 
street and its front door is oriented towards Curtiss Avenue, it has limited visibility beyond the 
unit identified as Unit 1 and is inconsistent with the intent of the above objective.  

5. Flag lots shall be approved only through the Planned Development zoning process. 
Analysis:  Development of the proposed flag lot requires City Council approval of this 
application for a Planned Development Rezoning from the R-1-8 Single-Family Residence 
Zoning District to the R-1-8(PD) Planned Development Zoning District and a subsequent 
Planned Development Permit and Tentative Map. However, as noted in General Plan 
Implementation Policy IP-1.7, the City discourages the use the PD Zoning Process as 
standard zoning districts are intended to allow the appropriate type and intensity of 
development in a particular area. Furthermore, the subject site is not unique nor merits 
special considerations beyond other properties in the surrounding context.  

6. Orientation, setbacks, and private yards should conform to the following criteria: 
a. All units shall orient to the street. 

Analysis:  The residence identified as Unit 2 is not oriented towards Curtiss Avenue. 
While the front door of the residence identified as Unit 3 is oriented west towards Curtiss 
Avenue, it does not have a significant presence due to limited visibility and a deep setback 
from the street.    

b. Each unit shall have both a “front” and “rear” yard on opposite sides of the unit. 
c. Front yard setback for the front unit must match neighborhood pattern.  “Front” setbacks 

for rear units must meet R-1 standards. 
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d. Rear yards for all units shall be a minimum of 1200 square feet, with a minimum 
dimension of 25 feet. 
Analysis:  Consistent with the R-1-8 development standards and the prevailing 
neighborhood development pattern, the front unit would maintain a 25-foot front setback 
from Curtiss Avenue and a five-foot side yard setback from the adjacent residence; 
however, the rear setback is not consistent with the required 20-foot rear yard setback of 
the R-1-8 Zoning District. The front and rear setbacks of the middle unit do not meet these 
development standards nor does the front setback of the rear unit. The proposed front unit 
would have an approximately 765-square foot rear yard area (17’-1” depth), the 
proposed middle unit would have an approximately 416-square foot rear yard area (15’-
8” depth), and the rear unit rear yard is proposed at approximately 1,660-square feet 
(21’-4” depth).  All interior setbacks are proposed at five feet.  

e. Setbacks from interior project boundaries should be 10 feet on the first floor and 20 feet 
on the second floor to neighboring rear yard, and five feet from a neighboring side yard. 
Analysis:  All interior setbacks are established at five feet which is inconsistent with the 
above standards. The side setback from Unit 2, which is adjacent to the rear yard of unit 
1, is proposed to be five-feet for both the first and second floors.      

f. A common driveway for all units is encouraged; multiple driveways are discouraged. 
g. Driveways shall be a minimum of 10 feet wide, with a minimum of three feet of 

landscaping on either side. 
Analysis:  All three residences would have access from Curtiss Avenue via a shared 16-
foot wide driveway with a minimum of three feet of landscape on either side.  

h. Parking ratios for each unit shall be in conformance with the Residential Design 
Guidelines, varying by unit size.  Guest parking for units not having street frontage shall 
be provided at each unit. 

i. Adequate vehicle turnaround space shall be provided for each unit (typically a 26-foot 
minimum dimension). 
Analysis:  Consistent with the Residential Design Guidelines, each unit would have a two-
car, attached garage with an 18-foot long two-car driveway for guest parking. Consistent 
with the Flag Lot Development Policy, both driveways would also accommodate adequate 
vehicle turn-around.  It should be noted that unit 3 exceeds the maximum 150-foot hose 
reach, therefore, adequate emergency vehicle access is required. The current design does 
not account for adequate emergency vehicle access.  

j. To protect the privacy of yard areas on neighboring properties, large windows and decks  
on the second floor shall orient to on-site yard areas, not to surrounding properties. 
Analysis:  The current plans call for three, two-story single-family residences. The 
balconies on the second floor of each unit are oriented towards the north, onto the 
common driveway.   

k. Drainage shall follow pre-existing drainage patterns, which may require obtainment of 
easements from adjacent property owners.  Padding up the rear of the site to achieve 
drainage to the street is discouraged. 
Analysis:  The proposed rezoning application includes conceptual grading and drainage 
plans.  The Public Works Department has not issued a Final Memorandum indicating 
whether the project is in compliance with City stormwater requirements.  
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l. The mass of the front and back units should be consistent with the average mass in the 
surrounding neighborhood. 
Analysis:  The residences on the properties that directly abut the subject site to the north 
and south are developed with single-story, single-family residences.  While the massing of 
Unit 1 steps back at the interfaces between these residences, the proposal includes a two-
story massing along the street which is inconsistent with the historic development pattern 
of the neighborhood. The second floors of Units 2 and 3 also step back in response to 
adjacent single-story neighbors. The size and design of the proposed buildings are not the 
primary issue with the project. 

Zoning Ordinance Conformance 

The subject property is located in the R-1-8 Single-Family Residence Zoning District which is intended 
primarily for single-family residences and secondary dwellings. Pursuant to the Table 20-60 of 
Section 20.30.200 of the San Jose Municipal Code, development in the R-1-8 Zoning District is 
subject to the following development standards (see Figure 5).  
Given that the proposed project includes deviations from the R-1-8 Zoning District development 
standards and includes a flag lot configuration, a Planned Development Zoning is required.  

 Required Proposed 

Minimum Lot Size 5,445 sf 
Unit 1 – 5,208 sf 
Unit 2 – 3,747 sf 
Unit 3 – 5,945 sf 

Front Setback: 20 feet 
Unit 1 – 25 feet 
Unit 2 – 100 feet 
Unit 3 – 170 feet 

Side Setback, 5 feet All units – 5 feet 

Rear Setback, 20 feet 
Unit 1 – 5 feet 
Unit 2 – 5 feet 
Unit 3 – 20 feet 

Maximum Height 35 ft., 2.5 stories All units – 2 stories 
Figure 5:  R-1-8 Single-Family Residence Zoning District Development Standards 

 

Planned Development Findings 

Pursuant to Section 20.190.940, the director, the planning commission on appeal, or the city 
council as appropriate, may not issue a planned development permit unless all of the following 
findings are made:  
1. The Planned Development Permit, as issued, is consistent with and furthers the policies of the 

General Plan; and 
Analysis: As explained in detail above, the Planned Development Permit is not consistent with 
nor furthers the policies of the General Plan in that the proposed flag lot configuration is 
inconsistent with Land Use Policy LU-9.15, which discourages the use of flag lot development 
in non-hillsides area of the City. Furthermore, the proposed residences would not have 
significant frontage on a public street or a private street which is inconsistent with Land Use 
Policy LU-11.1.  

2. The Planned Development Permit, as issued, conforms in all respects to the Planned 
Development Zoning of the property; and 
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Analysis: As explained in detail above, the proposed Planned Development Permit is not 
consistent with the site’s current R-1-8 Zoning. The proposed Planned Development Zoning 
associated with the development is recommended for denial as it does not conform to City 
Council Flag Lot Policy 6-19 as well as the goals and policies of the General Plan, as 
discussed above.     

3. The Planned Development Permit, as approved, is consistent with applicable city council 
policies, or counterbalancing considerations justify the inconsistency; and 
Analysis: As currently designed, the proposed Planned Development Permit is not consistent 
with the development standards of City Council Flag Lot Policy 6-19, as discussed above. 
This policy was established to preserve the City’s existing single-family neighborhoods from 
redevelopment with small-lot, high-density development. Furthermore, the policy explicitly 
states that flag lot developments are not appropriate in neighborhoods where a series of 
larger lots could be converted to flag lot developments, thereby raising the density and 
changing the neighborhood character.  Subdivision of the subject site into three smaller lots, 
including two internal flag lots, would result in the fourth flag lot conversions. Additionally, 
several other parcels along Curtiss Avenue that share similar dimensions could possibly be 
converted.  The proposed parcel sizes do not meet the recommended square footage of 8,000 
square feet. The residence on Parcel 2 has no presence on Curtiss Avenue and is neither 
oriented toward nor visible from the street. While a portion of the residence on Parcel 3 
would be visible from the street and its front door is oriented towards Curtiss Avenue, it has 
limited visibility beyond the unit on Parcel 1.             

4. The interrelationship between the orientation, location, mass and scale of building volumes, 
and elevations of proposed buildings, structures and other uses on-site are appropriate, 
compatible and aesthetically harmonious; and 
The proposal includes the construction of three, Spanish-style homes. Although no other 
homes in the adjacent neighborhood are designed with a similar style, the massing and 
architectural character of the residences are compatible with one another and create 
harmonious aesthetic across the site but not with the neighborhood. The size and design of the 
proposed buildings are not the primary issue with the project.   

5. The environmental impacts of the project, including, but not limited to noise, vibration, dust, 
drainage, erosion, storm water runoff, and odor which, even if insignificant for purposes of 
the California Environmental Quality Act (CEQA), will not have an unacceptable negative 
effect on adjacent property or properties. 
Analysis: Because this project was recommended for denial, the current environmental review 
is a statutory exemption under California Environmental Quality Act (CEQA) Guidelines 
Section 15270 for Projects Which Are Disapproved.  Full environmental review was not 
performed because the applicant requested to proceed straight to public hearing before the 
Planning Commission and City Council. 
 

Demolition Permit Evaluation Criteria 

Under the provisions of Section 20.80.460 of the San José Municipal Code, prior to the issuance 
of any development permit, which allows for the demolition, removal or relocation of a building, 
the following shall be considered to determine whether the benefits of permitting the demolition, 
removal or relocation outweigh the impacts of the demolition, removal or relocation: 
1. The failure to approve the permit would result in the creation or continued existence of a 

nuisance, blight or dangerous condition; 
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2. The failure to approve the permit would jeopardize public health, safety or welfare;  
3. The approval of the permit should facilitate a project which is compatible with the 

surrounding neighborhood; 
4. The approval of the permit should maintain the supply of existing housing stock in the City 

of San José; 
5. Both inventoried and non-inventoried buildings, sites and districts of historical significance 

should be preserved to the maximum extent feasible; 
6. Rehabilitation or reuse of the existing building would not be feasible; and 
7. The demolition, removal or relocation of the building without an approved replacement 

building should not have an adverse impact on the surrounding neighborhood. 
The project includes the demolition of the existing single-story, single-family residence which was 
constructed in 1905. This structure is not listed on the City’s Historic Resources Inventory; 
however, its age may qualify as a historic resource. A Historic Assessment, as requested by 
Planning staff, was not submitted with the application. Therefore, its historic value cannot be 
determined at this time. Demolition of this residence for the construction of three, single-family 
residences would result in further densification of this historically single-family neighborhood. 
Based on the above considerations, staff does not recommend demolition of this structure.  
 
Residential Design Guidelines  

The development standards recommended in the Residential Design Guidelines are intended to 
ensure compatibility with existing development in the surrounding neighborhood.  The applicant 
proposes to demolish the existing single-family residence, built in 1905, in order to accommodate 
three, Spanish-style homes.  While other properties along Curtiss Avenue have been redeveloped, 
either renovated or demolished and rebuilt, the proposed style is inconsistent with the existing 
architectural character of the neighborhood which is developed primarily with single-story 
craftsman style homes.  
A majority of the older homes in this neighborhood have detached garages that are located at the 
rear of their property. The recently renovated or newly built homes have attached garages. While 
they do not follow the historic development pattern, these garages are located behind the main 
living areas and are not visible from Curtiss Avenue. The proposed units also contain attached 
two-car garages which are not visible from the public right of way.  
Consistent with the Guidelines, the proposed massing of each unit steps away from the side and 
rear yards of the adjacent neighbors. The overall maximum height of the development is proposed 
at 28’-6” which is below the maximum height of 35 feet allowed in the R-1-8 Zoning District.      
As noted above, the size and design of the proposed buildings are not the primary issue with the 
project. For all of the reasons set forth above, and more specifically the inconsistency with the 
cited General Plan and City Council Policy 6-19, staff recommends that the Planning Commission 
recommend denial of the Planned Development Rezoning and Planned Development Permit 
applications.  

 CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA)  
Because this project was recommended for denial, the current environmental review is a statutory 
exemption under California Environmental Quality Act (CEQA) Guidelines Section 15270 for 
Projects Which Are Disapproved. Full environmental review was not performed because the 
applicant requested to proceed straight to public hearing before the Planning Commission and 
City Council. Furthermore, a Historic Assessment, as requested, was not submitted by the 
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  Item No.:  5.b. 

RESOLUTION NO.  
 

A Resolution of the Planning Commission of the City of San José denying a Planned Development 
Rezoning (PDC17-018) from the R-1-8 Single-Family Zoning District to the R-1-8(PD) Planned 
Development Zoning District to allow three single-family detached residences on 0.42-gross acre 
site and a Planned Development Permit (PD17-011) to allow the demolition of an existing 
residence and accessory structures for the construction of three (3) single-family detached 
residences on a 0.42-gross acre site in the R-1-8 Single-Family Residential Zoning District.  
 

FILE NO. PDC17-018, PC17-011 
 

 WHEREAS, pursuant to the provisions of Chapter 20.100 of Title 20 of the San José 

Municipal Code, on March 15, 2017, an application (File No. PD17-011) was filed with the City 

of San José for a Planned Development Permit to allow the demolition of an existing residence 

and accessory structures for the construction of three single-family detached residences on a 0.42-

gross acre site in the R-1-8 Single Family Zoning District.  On April 27, 2017, a Planned 

Development Zoning application (File No. PDC17-018) was filed for concurrent review to allow 

the subdivision of an existing single-family parcel into three lots, including two flag lots, for the 

development of three single-family residences; and 

 WHEREAS, the subject property is all that real property more particularly described in 

Exhibit "A," entitled “Legal Description,” which is attached hereto and made a part hereof by this 

reference as if fully set forth herein; and 

 WHEREAS, pursuant to and in accordance with Chapter 20.100 of Title 20 of the San José 

Municipal Code, this Planning Commission conducted a hearing on said application, notice of which 

was duly given; and 

 WHEREAS, at said hearing, the Planning Commission gave all persons full opportunity to 

be heard and to present evidence and testimony respecting said matter; and 

 WHEREAS, at said hearing this Planning Commission received and considered the reports 

and recommendation of the City’s Director of Planning, Building and Code Enforcement; and  

 WHEREAS, at said hearing, this Planning Commission received in evidence a plan for the 

subject property entitled, “Three New Homes For: GoldSilverIsland Properties, LLC” dated 

received July 14, 2017 , said plan is on f ile in the Department of Planning, Building and Code 

Enforcement and is available for inspection by anyone interested herein, and said plan is 

incorporated herein by this reference, the same as if it were fully set forth herein; and 
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 WHEREAS, said public hearing before the Planning Commission was conducted in all 

respects as required by the San José Municipal Code and the rules of this Planning Commission; 

and 

WHEREAS, this Planning Commission has heard and considered the testimony presented 

to it at the public hearing, and has further considered written materials submitted on behalf of the 

project applicant, City staff, and other interested parties; 

 
NOW, THEREFORE, BE IT RESOLVED BY THE PLANNING COMMISSION OF THE CITY 
OF SAN JOSE THAT: 
 
After considering evidence presented at the Public Hearing, the Planning Commission finds that the 
following are the relevant facts and findings regarding this proposed project: 
1. Project Description.  Application for a Planned Development Rezoning to allow the 

subdivision of an existing single-family parcel into three lots, including two flag lots, for the 
development of three single-family residences; and a Planned Development Permit to allow the 
demolition of an existing residence and accessory structures and the construction of three single-
family detached residences on the 0.42-gross acre subject site.  
 

2. Project Background. On May 18, 2015, a Preliminary Review Application (File No. PRE15-
091) was submitted for a three-lot subdivision on an existing 0.43-gross acre lot. This 
application proposed three single-family residences on three lots ranging in size from 
approximately 4,200 square feet to 5,500 square feet. Staff advised the applicant that a three-lot 
subdivision could not be supported at this location given its inconsistency with Envision San 
José 2040 General Plan Land Use Policies LU-11.1 and LU11.2 and Council Policy 6-19, which 
provides specific criteria and standards for the development of flag lots in single-family 
neighborhoods. These policies discourage both the development of flag lots in non-hillside areas 
and the development of residential subdivisions that do not reflect the prevailing form and 
pattern of development in the surrounding neighborhood. Planning staff recommended that the 
applicant consider a secondary dwelling unit at the rear of the property pursuant to Section 
20.30.150 (Secondary Units) of the San José Municipal Code. A copy of Planning’s comment 
letter is attached.  
On March 15, 2017, a Planned Development Permit application was submitted by a different 
applicant to allow the subdivision of the existing 18,573 square foot lot into three smaller lots, 
including two interior flag lots (see Figure 3).  Unit # 1, as depicted below, would have an area 
of approximately 5,208 square feet (56 feet x 93 feet) with frontage on Curtiss Avenue.  The 
existing one-story single-family residence, built in 1905, would be demolished to allow the 
construction of a new 2,651-square foot two-story residence with attached two-car garage.  
Unit No. 2 and Unit No. 3 would be the interior flag lots with total areas of 3,747 square feet 
(56 ft. x 67 ft.) and 5,945 square feet (78 feet x 77 feet), respectively. These units would be 
located behind the residence on Curtiss Avenue and would be accessed via a new shared 
private driveway along the northern boundary of the property.  A 2,592-square foot and a 
3,004-square foot single-family residence with attached two-car garage are proposed on Unit 
#2 and Unit #3, respectively.   



File No. PDC17-018, PD17-011 
Page 3 of 13 

 
In March 2017, staff met with and advised the applicant that the proposed Planned 
Development Permit could not be supported by staff due to incompatibility with the General 
Plan and City Council policies pertaining to flag lots and neighborhood preservation. 
Furthermore, a Planned Development Zoning application had not been filed.  During this 
meeting, staff notified the applicant and property owner that a Preliminary Review Application 
(File No. PRE15-091) had previously been submitted for the subject site and that due to 
similar reasons, could not be supported. The applicant was advised to: 1) withdraw the 
application, or; 2) proceed with the proposed Planned Development Permit and associated 
Planned Development Zoning with a staff recommendation of denial.   
On April 27, 2017, the applicant submitted a Planned Development Zoning contrary to staff’s 
recommendation. The applicant requested that their rezoning application proceed straight to 
public hearing before the Planning Commission and City Council without final staff review of 
the proposed project or environmental review. As a result, neither the Public Works 
Department nor the Fire Department have provided a Final Memo with input on the proposed 
project. Therefore, in the event the City Council supports approval of the flag lot development, 
the City Council will need to direct staff to complete the usual project review and 
environmental analysis and return to the Planning Commission and the City Council for 
consideration of the environmental clearance and project entitlements. 

 
3. Site Description and Surrounding Uses.  The subject site, located at 1220 Curtiss Avenue, 

contains approximately 0.42-gross acres and is located on the southeast side of Curtiss Avenue, 
approximately 650-feet southerly of Willow Street. The property is developed with an existing 
single-family residence and accessory structures located behind the residence. 
The property is surrounded on all sides by single-family residences except for one parcel to the 
east which is developed as a multi-family condominium. All properties in the surrounding area 
follow a historic development pattern of one single-family detached home on one lot with the 
exception of two multifamily residential parcels to the north (zoned R-M Multiple Family) and 
three flag-lot developments to the south and north of the subject site.  
In 1986, one larger lot located south of the subject site at 1254 Curtiss Avenue was 
subdivided into three smaller parcels and developed with three single-family residences on 
small lots (File No. PDC86-045). In 2002 and in 2005, two additional large lots located at 
1182 and 1163 Curtiss Avenue were subdivided into three and four smaller parcels and 
developed with three and four single-family residences, respectively (File Nos. PDC01-084 
and PDC05-031). There are roughly 12 other large lots with deep setbacks located in this area 
of Curtiss Avenue. 

 
4. General Plan.  The subject site has an Envision San José 2040 General Plan Land 

Use/Transportation Diagram designation of Residential Neighborhood. This designation is 
applied broadly throughout the City to encompass most of the established, single-family 
residential neighborhoods. The intent of this designation is to preserve the existing character 
of these neighborhoods and to strictly limit new development to infill projects which closely 
conform to the existing prevailing neighborhood character. New infill development should 
improve and/or enhance existing neighborhood conditions by completing the existing 
neighborhood pattern and maintaining the quality and character of the surrounding 
neighborhood. Maximum density in areas designated RN shall be limited to eight DU/AC, or 
the prevailing neighborhood density, whichever is lower.  
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Analysis:  As noted above, the intent of the Residential Neighborhood designation is to preserve 
the existing character of established, single-family neighborhoods and to strictly limit new 
development to infill projects which closely conform to the existing prevailing neighborhood 
character as defined by density, lot size and shape, massing and neighborhood form and 
pattern.  Particular emphasis should be given to maintaining consistency with other homes 
fronting onto the public street to be shared with the proposed new project.   
The existing prevailing neighborhood character of Curtiss Avenue is defined by single-family 
homes and standard lot shapes (rectangles) of varying depths. The neighborhood includes a 
pocket of multi-family residential development and three flag-lot developments, which were 
created by subdividing larger lots with deep rear setbacks into smaller lots. Roughly twelve lots 
of similar size and shape remain along Curtiss Avenue. In recent years, a significant number of 
older homes in this area have been demolished and replaced with larger new homes or 
enlarged; however, this type of development maintains the prevailing density and predominant 
neighborhood pattern of one single-family home on one larger lot with ample setbacks.  
In 1986, one larger lot located to the south of the subject site at 1254 Curtiss Avenue was 
subdivided into three smaller parcels and developed with three small-lot, single family 
residences (PDC86-045). In 2002 and in 2005, two larger lots were also subdivided into three 
and four smaller parcels and developed with three and four single-family residences, 
respectively (PDC01-084 and PDC05-031). These projects were developed prior to adoption of 
the 2040 General Plan in November 2011. Specific development policies in the current General 
Plan were adopted to support Council Policy 6-19, which states that flag lots are not 
appropriate in situations where a series of larger lots could be converted to smaller lots, thereby 
raising the density and changing the character of the neighborhood. Allowing the subject site to 
be subdivided into three smaller lots would result in the conversion of a series of four large lots 
into smaller parcels, thereby raising the density and further changing the character of Curtiss 
Avenue. 
While shallower lots and the aforementioned developments contribute to an increase in 
residential density, the average density of the neighborhood is 6.7 dwelling units per acre.  The 
subject site is currently developed with a single-family residence which yields a density of 2.38 
dwelling units per acre.  Development of the site with three single-family residences, as 
proposed, would result in a density of 7.14 dwelling units per acre, which exceeds the 
prevailing neighborhood density and is entirely inconsistent with the densities of the properties 
that directly border the site to the north and south (3.22 DU/AC and 3.7 DU/AC, respectively).   
Based on the above, the proposed flag lot would be inconsistent within the historic and 
prevailing development pattern in an established, single-family neighborhood and would not 
improve or enhance or maintain the quality and character of the surrounding area.  
The proposed project is inconsistent with the following General Plan policies: 
a. Land Use Policy LU-9.15:  New single-family flag lots may be appropriate on hillside 

properties but are discouraged within other parts of the City. Flag lot development in non-
hillside areas should have a clear and visible relationship to the neighborhood and the street 
and should be consistent with the applicable zoning district which can assure that 
relationship.  To strengthen neighborhood preservation policies and objectives of this plan, 
the City Council has adopted a policy establishing criteria for the use of flag lots. 
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Analysis: The subject site is not located in a hillside area, and the proposed flag lots are 
needed only to allow the construction of two additional single-family residences. If 
approved, the proposed Planned Development Rezoning and Planned Development Permit 
would allow the applicant to file for a parcel or tentative map to enable subdivision of the 
existing large lot into three smaller lots. The two rear residences would be largely hidden 
from view and would not have a clear and visible relationship to the neighborhood or the 
street. The proposed flag lots would not be consistent with the prevailing form and pattern 
of development in the surrounding neighborhood, which features one single-family home on 
rectangular lots with a few minor exceptions.  In this case, the proposed flag lot would 
create a unique lot configuration with three lots differing in size, shape, and dimensions 
from the majority other lots in the surrounding neighborhood. 
The City Council adopted Policy 6-19 in December 1990 to establish specific criteria for 
flag lots. This policy states that flag lots are not appropriate in situations where a series of 
large lots could be converted to flag lot developments, thereby raising the density and 
changing the character of the neighborhood. As discussed above, three flag-lot 
developments currently exist to the north and the south of the subject site. These flag lots 
were approved under the previous 2020 General Plan and would not be supported under 
the current development policies of the Envision San José 2040 General Plan and Council 
Policy 6-19. Allowing the subject site to be subdivided into three smaller lots would 
continue the conversion of large lots into smaller parcels, thereby raising the density and 
further changing the character of this neighborhood. 

b. Land Use Policy LU-11.1:  Design all new single-family detached residences so that each 
home has a frontage on a public street or on a private street that appears and functions as a 
public street. 

Analysis:  Through a subdivision of the subject single-family site, the applicant proposes to 
build three new residences.  The residence identified as Unit 1 on the proposed Site Plan 
(see Figure 3) would have 56 feet of frontage on Curtiss Avenue; however, the residences 
identified as Units 2 and 3 would be located toward the rear of the site, behind Unit 1, and 
would not have significant frontage on a public street or a private street. As discussed 
above, each lot would have access from Curtiss Avenue via a new common private 
driveway along the northern boundary of the property. This 16-foot ingress/egress 
easement is designed as a private drive, not a public or private right-of-way. Furthermore, 
no sidewalk or pedestrian access is provided along the shared driveway which is typical in 
the design of public and private right-of-ways.   

c. Land Use Policy LU-11.2:  Support subdivisions of residential lots if the new lots reflect 
the established pattern of development in the immediate area, including lot sizes and street 
frontages.  Discourage residential developments, such as court homes or flag lots, that 
increase residential densities for an area or disrupt an established neighborhood pattern.  
Allow new development of a parcel, including one to be subdivided, to match the existing 
number of units on that parcel; design such subdivisions to be compatible with and, to the 
degree feasible, consistent with the form of the surrounding neighborhood pattern.  
Consider allowing second units (granny or in-law units) in lieu of creating flag lots, 
substandard lots or parcels that disrupt an established neighborhood pattern.  
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Analysis:  As discussed under the General Plan analysis, the proposed flag lot does not 
reflect the historic and prevailing pattern of development in the surrounding 
neighborhood.  Curtiss Avenue is developed primarily with single-family residences on 
rectangular lots of varying depths and sizes. The proposed flag lot would result in lot sizes 
that are consistent with the smaller single-family lots in the neighborhood; however, these 
lots contain single-family residences that are oriented towards and have frontage on 
Curtiss Avenue.  Three small-lot, flag lot projects have been developed to the south and 
north of the subject site, but these and a handful of other higher density properties are 
exceptions to the historic and prevailing development pattern in this neighborhood and 
should not be cited as precedent to support the current proposal.  The proposed flag lot 
would create another exception to the historic and prevailing development pattern in an 
established, single-family neighborhood and would not improve, enhance, or maintain the 
quality and character of the surrounding neighborhood.  

d. Implementation Policy IP-1.7:  Use standard Zoning Districts to promote consistent 
development patterns when implementing new land use entitlements.  Limit use of the 
Planned Development Zoning process to unique types of development or land uses which 
cannot be implemented through standard Zoning Districts, or to sites with unusual physical 
characteristics that require special consideration due to those constraints. 

Analysis:  City Council Policy 6-19 requires that new flag lots shall be created through the 
Planned Development zoning process.  The subject site is located within a standard R-1-8 
Residence Zoning District site and is similar to other large lots with deep rear setbacks in 
the surrounding neighborhood.  The existing one-story single-family residence at the front 
of the site is also consistent with the prevailing development pattern of the surrounding 
neighborhood.  
The proposed Planned Development would allow the creation of three smaller lots and the 
construction of three, two-story single-family residences. Two of the residences would not 
have frontage on Curtiss Avenue.  The subject site is not constrained by unusual physical 
characteristics as other properties in the area have similar dimensions, and the only 
purpose of the proposed flag lot development would be to accommodate additional 
development on the property.  

 
5. City Council Policy 6-19:  Flag Lot Development in Single-family Neighborhoods.  Council 

Policy 6-19 provides specific flag lot criteria for flat land areas. In established, predominantly 
single-family detached neighborhoods, the following criteria shall apply:  
a. Flag lots are not appropriate in situations where a series of large lots could be converted to 

flag lot developments, thereby raising the density and changing the neighborhood 
character. 
Analysis:  In 1986 (PDC86-045), one larger lot located to the south of the subject site at 
1254 Curtiss Avenue was subdivided into three smaller parcels and developed with three 
small-lot, single family residences.  As mentioned above, Policy 6-19 was adopted to 
curtail this type of higher density, small-lot development in established, single-family 
residential neighborhoods.  In 2002 (PDC01-084) and in 2005 (PDC05-031), two larger 
lots were also subdivided into three and four smaller parcels and developed with three and 
four single-family residences, respectively.  These developments were approved under the 
San Jose 2020 General Plan which did not contain land use policies against the creation 
of flag lot development in non-hillside areas of the City.  Furthermore, under the 2020 
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General Plan, the property at 1163 Curtiss Avenue (File no. PDC05-031) was designated 
Medium High Density Residential which permitted residential density between 12 and 25 
dwelling units per acre. With the 2040 General Plan update, this property has since been 
designated Residential Neighborhood.  Subdividing the subject site into three smaller lots 
would be contrary to Council Policy 6-19 because it would be the fourth conversion of a 
series of large lots into smaller parcels, thereby raising the overall density of development 
on this portion of Curtiss Avenue and further changing the character of the neighborhood. 

b. Neighborhoods that may be appropriate for flag lot development have uniformity of single-
family lot sizes, but with an occasional and unique in its neighborhood, larger parcel, 
suitable for flag lot projects. 
Analysis:  The existing prevailing neighborhood character of Curtiss Avenue is defined by 
single-family homes and standard lot shapes (rectangles) of varying depths.  The subject 
site is one of several historically larger parcels.  As previously discussed, a pocket of 
multi-family residential exists to the north of the site as well as three larger lots to the 
south and north of the site that were subdivided into 10 smaller parcels in 1986 and the 
2000’s. Subdivision of the subject site into three smaller lots, including two internal flag 
lots, could possibly be the catalyst for a series of conversions from large lots to small lots 
as several other parcels along Curtiss Avenue could also seek similar redevelopment. The 
subject site is not unique in its neighborhood as roughly twelve other properties in the 
adjacent neighborhood have similar dimensions and deep rear setbacks.  

c. In neighborhoods which are designated medium low density residential (8DU/AC), 
parcels considered for flag lot development are recommended to be approximately 
8,000 square feet in size.  At a minimum, the parcel must be larger than the average, 
or of a unique configuration, in the surrounding area in order to generously meet R-1 
setback zoning codes. 
Analysis:  The subject site contains approximately 18,573 sf.  The proposed subdivision 
would result in three parcels – a front lot (Unit 1) containing approximately 5,208 sq. ft., a 
middle lot (Unit 2) containing approximately 3,747 sq. ft., and a rear lot (Unit 3) 
containing approximately 5,945 sq. ft.  The proposed lot sizes are inconsistent with this 
policy and do not provide adequate space to the meet the development standards of the R-1 
Zoning District. In addition, the irregular shape and location of the two smaller flag lots 
away from the street are inconsistent with the prevailing neighborhood character.  

d. Flag lot units located away from the street shall maintain a presence to the street, be 
oriented to the street, and be visible from the street.  A larger front unit is not 
acceptable as a means to meet the street presence requirement. 
Analysis:  The residences on Unit 2 and Unit 3 would be set back approximately 100 feet 
and 170 feet, respectively, from Curtiss Avenue, which is significantly deeper than the 
typical 20 to 25-foot front setback for other single-family residences in this area and 
required by the R-1 development standards.  The residence on Unit 2 does not conform to 
the above policy as it has no presence on Curtiss Avenue and is neither oriented toward 
nor visible from the street. Although a portion of the residence identified as Unit 3 would 
be partially visible from the street and its front door is oriented towards Curtiss Avenue, it 
has limited visibility beyond the unit identified as Unit 1 and is inconsistent with the intent 
of the above objective.  
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e. Flag lots shall be approved only through the Planned Development zoning process. 

Analysis:  Development of the proposed flag lot requires City Council approval of this 
application for a Planned Development Rezoning from the R-1-8 Single-Family 
Residence Zoning District to the R-1-8(PD) Planned Development Zoning District and a 
subsequent Planned Development Permit and Tentative Map. However, as noted in 
General Plan Implementation Policy IP-1.7, the City discourages the use the PD Zoning 
Process as standard zoning districts are intended to allow the appropriate type and 
intensity of development in a particular area. Furthermore, the subject site is not unique 
nor merits special considerations beyond other properties in the surrounding context.  

f. Orientation, setbacks, and private yards should conform to the following criteria: 
i. All units shall orient to the street. 

Analysis:  The residence identified as Unit 2 is not oriented toward Curtiss Avenue. 
While the front door of the residence identified as Unit 3 is oriented west toward 
Curtiss Avenue, it does not have a significant presence due to limited visibility and a 
deep setback from the street.    

ii. Each unit shall have both a “front” and “rear” yard on opposite sides of the unit. 
iii. Front yard setback for the front unit must match neighborhood pattern.  “Front” 

setbacks for rear units must meet R-1 standards. 
iv. Rear yards for all units shall be a minimum of 1200 square feet, with a minimum 

dimension of 25 feet. 
Analysis:  Consistent with the R-1-8 development standards and the prevailing 
neighborhood development pattern, the front unit would maintain a 25-foot front 
setback from Curtiss Avenue and a five-foot side yard setback from the adjacent 
residence; however, the rear setback is not consistent with the required 20-foot rear 
yard setback of the R-1-8 Zoning District. The front and rear setbacks of the middle 
unit do not meet these development standards nor does the front setback of the rear 
unit. The proposed front unit would have an approximately 765-square foot rear yard 
area (17’-1” depth), the proposed middle unit would have an approximately 416-
square foot rear yard area (15’-8” depth), and the rear unit rear yard is proposed at 
approximately 1,660-square feet (21’-4” depth).  All interior setbacks are proposed at 
five feet.  

v. Setbacks from interior project boundaries should be 10 feet on the first floor and 20 
feet on the second floor to neighboring rear yard, and five feet from a neighboring side 
yard. 

Analysis:  All interior setbacks are established at five feet which is inconsistent with 
the above standards. The side setback from Unit 2, which is adjacent to the rear yard 
of unit 1, is proposed to be five-feet for both the first and second floors.      

vi. A common driveway for all units is encouraged; multiple driveways are discouraged. 
vii. Driveways shall be a minimum of 10 feet wide, with a minimum of three feet of 

landscaping on either side. 

Analysis:  All three residences would have access from Curtiss Avenue via a shared 
16-foot wide driveway with a minimum of three feet of landscape on either side.  
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viii. Parking ratios for each unit shall be in conformance with the Residential Design 

Guidelines, varying by unit size.  Guest parking for units not having street frontage 
shall be provided at each unit. 

ix. Adequate vehicle turnaround space shall be provided for each unit (typically a 26-
foot minimum dimension). 
Analysis:  Consistent with the Residential Design Guidelines, each unit would have 
a two-car, attached garage with an 18-foot long two-car driveway for guest 
parking. Consistent with the Flag Lot Development Policy, both driveways would 
also accommodate adequate vehicle turn-around.  It should be noted that unit 3 
exceeds the maximum 150-foot hose reach, therefore, adequate emergency vehicle 
access is required. The current design does not account for adequate emergency 
vehicle access.  

x. To protect the privacy of yard areas on neighboring properties, large windows and 
decks  
on the second floor shall orient to on-site yard areas, not to surrounding properties. 
Analysis:  The current plans call for three, two-story single-family residences. The 
balconies on the second floor of each unit are oriented towards the north, onto the 
common driveway.   

xi. Drainage shall follow pre-existing drainage patterns, which may require obtainment 
of easements from adjacent property owners.  Padding up the rear of the site to 
achieve drainage to the street is discouraged. 
Analysis:  The proposed rezoning application includes conceptual grading and 
drainage plans.  The Public Works Department has not issued a Final 
Memorandum indicating whether the project is in compliance with City stormwater 
requirements.  

xii. The mass of the front and back units should be consistent with the average mass in 
the surrounding neighborhood. 
Analysis:  The residences on the properties that directly abut the subject site to the 
north and south are developed with single-story, single-family residences.  While 
the massing of Unit 1 steps back at the interfaces between these residences, the 
proposal includes a two-story massing along the street which is inconsistent with 
the historic development pattern of the neighborhood. The second floors of Units 2 
and 3 also step back in response to adjacent single-story neighbors. The size and 
design of the proposed buildings are not the primary issue with the project. 

6. Zoning Ordinance Compliance.  The subject property is located in the R-1-8 Single-Family 
Residence Zoning District which is intended primarily for single-family residences and 
secondary dwellings. Pursuant to the Table 20-60 of Section 20.30.200 of  the San Jose 
Municipal Code, development in the R-1-8 Zoning District is subject to the following 
development standards.  
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 Required Proposed 

Minimum Lot Size 5,445 sf 
Unit 1 – 5,208 sf 
Unit 2 – 3,747 sf 
Unit 3 – 5,945 sf 

Front Setback: 20 feet 
Unit 1 – 25 feet 
Unit 2 – 100 feet 
Unit 3 – 170 feet 

Side Setback, 5 feet All units – 5 feet 

Rear Setback, 20 feet 
Unit 1 – 5 feet 
Unit 2 – 5 feet 
Unit 3 – 20 feet 

Maximum Height 35 ft., 2.5 stories All units – 2 stories 
 

Given that the proposed project includes deviations from the R-1-8 Zoning District development 
standards and includes a flag lot configuration, a Planned Development Zoning is required. 
  

7. Residential Design Guidelines Conformance.  The development standards recommended in 
the Residential Design Guidelines are intended to ensure compatibility with existing 
development in the surrounding neighborhood.  The applicant proposes to demolish the 
existing single-family residence, built in 1905, in order to accommodate three, Spanish-style 
homes.  While other properties along Curtiss Avenue have been redeveloped, either renovated 
or demolished and rebuilt, the proposed style is inconsistent with the existing architectural 
character of the neighborhood which is developed primarily with single-story craftsman style 
homes.  
A majority of the older homes in this neighborhood have detached garages that are located at 
the rear of their property. The recently renovated or newly built homes have attached garages. 
While they do not follow the historic development pattern, these garages are located behind 
the main living areas and are not visible from Curtiss Avenue. The proposed units also contain 
attached two-car garages which are not visible from the public right of way.  
Consistent with the Guidelines, the proposed massing of each unit steps away from the side 
and rear yards of the adjacent neighbors. The overall maximum height of the development is 
proposed at 28’-6” which is below the maximum height of 35 feet allowed in the R-1-8 Zoning 
District.      
As noted above, the size and design of the proposed buildings are not the primary issue with 
the project. For all of the reasons set forth above, and more specifically the inconsistency with 
the cited General Plan and City Council Policy 6-19, staff recommends that the Planning 
Commission recommend denial of the Planned Development Rezoning and Planned 
Development Permit applications.  
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8. Environmental Review.  Under the provisions of Section 15270 of the State Guidelines for 

Implementation of the California Environmental Quality Act, this Planned Development 
Zoning and Planned Development Permit are found to be exempt from the environmental 
review requirements of Title 21 of the San José Municipal Code, implementing the California 
Environmental Quality Act of 1970, as amended (CEQA), if the public agency disapproves of 
the project.  Section 15270 states that an initial screening of projects on the merits for quick 
disapprovals prior to the initiation of the CEQA process where the agency can determine that 
the project cannot be approved. Full environmental review was not performed because the 
applicant requested to proceed straight to public hearing before the Planning Commission and 
City Council. Furthermore, a Historic Assessment, as requested, was not submitted by the 
applicant.  In the event that the City Council desired to approve the proposed Planned 
Development Zoning and Planned Development Permit, the Council would need to direct staff 
to complete the typical project review and the environmental analysis for this project. The 
project would then return to hearings for full consideration by Planning Commission and City 
Council.  
 

9. Planned Development Findings.  Pursuant to Section 20.190.940, the director, the planning 
commission on appeal, or the city council as appropriate, may not issue a planned 
development permit unless all of the following findings are made:  
a. The Planned Development Permit, as issued, is consistent with and furthers the policies of 

the General Plan; and 

Analysis: As explained in detail above, the Planned Development Permit is not consistent 
with nor furthers the policies of the General Plan in that the proposed flag lot 
configuration is inconsistent with Land Use Policy LU-9.15, which discourages the use of 
flag lot development in non-hillsides area of the City. Furthermore, the proposed 
residences would not have significant frontage on a public street or a private street which 
is inconsistent with Land Use Policy LU-11.1.  

b. The Planned Development Permit, as issued, conforms in all respects to the Planned 
Development Zoning of the property; and 
Analysis: As explained in detail above, the proposed Planned Development Permit is not 
consistent with the site’s current R-1-8 Zoning. The proposed Planned Development 
Zoning associated with the development is recommended for denial as it does not conform 
to City Council Flag Lot Policy 6-19 as well as the goals and policies of the General Plan, 
as discussed above.     

c. The Planned Development Permit, as approved, is consistent with applicable city council 
policies, or counterbalancing considerations justify the inconsistency; and 

Analysis: As currently designed, the proposed Planned Development Permit is not 
consistent with the development standards of City Council Flag Lot Policy 6-19, as 
discussed above. This policy was established to preserve the City’s existing single-family 
neighborhoods from redevelopment with small-lot, high-density development. 
Furthermore, the policy explicitly states that flag lot developments are not appropriate in 
neighborhoods where a series of larger lots could be converted to flag lot developments, 
thereby raising the density and changing the neighborhood character.  Subdivision of the 
subject site into three smaller lots, including two internal flag lots, would result in the 
fourth flag lot conversions. Additionally, several other parcels along Curtiss Avenue that 
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share similar dimensions could possibly be converted.  The proposed parcel sizes do not 
meet the recommended square footage of 8,000 square feet. The residence on Parcel 2 has 
no presence on Curtiss Avenue and is neither oriented toward nor visible from the street. 
While a portion of the residence on Parcel 3 would be visible from the street and its front 
door is oriented towards Curtiss Avenue, it has limited visibility beyond the unit on Parcel 
1.     

d. The interrelationship between the orientation, location, mass and scale of building 
volumes, and elevations of proposed buildings, structures and other uses on-site are 
appropriate, compatible and aesthetically harmonious; and 
The proposal includes the construction of three, Spanish-style homes. Although no other 
homes in the adjacent neighborhood are designed with a similar style, the massing and 
architectural character of the residences are compatible with one another and create 
harmonious aesthetic across the site but not with the neighborhood. The size and design of 
the proposed buildings are not the primary issue with the project.   

e. The environmental impacts of the project, including, but not limited to noise, vibration, 
dust, drainage, erosion, storm water runoff, and odor which, even if insignificant for 
purposes of the California Environmental Quality Act (CEQA), will not have an 
unacceptable negative effect on adjacent property or properties. 
Analysis: Because this project was recommended for denial, the current environmental 
review is a statutory exemption under California Environmental Quality Act (CEQA) 
Guidelines Section 15270 for Projects Which Are Disapproved.  Full environmental review 
was not performed because the applicant requested to proceed straight to public hearing 
before the Planning Commission and City Council. 

10. Demolition Permit Evaluation Criteria.  Under the provisions of Section 20.80.460 of the San 
José Municipal Code, prior to the issuance of any development permit, which allows for the 
demolition, removal or relocation of a building, the following shall be considered to determine 
whether the benefits of permitting the demolition, removal or relocation outweigh the impacts of 
the demolition, removal or relocation: 
a. The failure to approve the permit would result in the creation or continued existence of a 

nuisance, blight or dangerous condition; 
b. The failure to approve the permit would jeopardize public health, safety or welfare; 
c. The approval of the permit should facilitate a project which is compatible with the 

surrounding neighborhood; 
d. The approval of the permit should maintain the supply of existing housing stock in the City 

of San José; 
e. Both inventoried and non-inventoried buildings, sites and districts of historical 

significance should be preserved to the maximum extent feasible; 
f. Rehabilitation or reuse of the existing building would not be feasible; and 
g. The demolition, removal or relocation of the building without an approved replacement 

building should not have an adverse impact on the surrounding neighborhood. 
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The project includes the demolition of the existing single-story, single-family residence 
which was constructed in 1905. This structure is not listed on the City’s Historic Resources 
Inventory; however, its age may qualify as a historic resource. A Historic Assessment, as 
requested by Planning staff, was not submitted with the application. Therefore, its historic 
value cannot be determined at this time. Demolition of this residence for the construction 
of three, single-family residences would result in further densification of this historically 
single-family neighborhood. Based on the above considerations, staff does not recommend 
demolition of this structure.  

   
In accordance with the findings set forth above, a Planned Development Permit for said purpose 
specified above and subject to each and all of the conditions hereinafter set forth is hereby denied.   
 
DENIED this 13th day of September, 2017, by the following vote: 
 
 AYES:   
 
 NOES:   
 
  ABSENT:   
 
ABSTAIN:   
 
 _______________________________________ 
 NICK PHAM 
 Chairperson 
ATTEST: 
 
 
_____________________________________ 
ROSALYNN HUGHEY 
Acting Director of Planning, Building & Code Enforcement 
Planning Commission Secretary 
 

NOTICE TO PARTIES 
The time within which judicial review must be sought to review this decision is governed by the 

provisions of the California Code of Civil Procedure Section 1094.6. 
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June 17, 2015 

 

 

Samir Sharma 

1220 Curtiss Avenue 

San Jose, CA 95134 

 

RE: File No. PRE15-091: Preliminary Review Application to review subdivision of a single 

lot into three lots, on a 0.43 gross acre site, in the R-1-8 Single-Family Residence Zoning 

District 

 

Dear Mr. Sharma, 

 

Thank you for your preliminary application to review request for subdivision of one lot into three 

lots for construction of three single-family residences at 1220 Curtiss Avenue. Your application 

has undergone preliminary review by planning staff based on the information presented in the 

application package. A Preliminary Review evaluates the project’s compliance with the San Jose 

General Plan and Zoning Code, and offers site and architectural plan review if possible. At this 

time, your project does not comply with the San Jose General Plan and with the current Zoning 

District standards. Without conformity to the General Plan and Zoning Code, staff generally 

cannot support the project.    

 

General Plan:  Residential Neighborhood  

 

The Envision San Jose 2040 General Plan Designation is Residential Neighborhood which 

promotes infill development that closely conforms to the prevailing existing neighborhood 

character (density, lot size, massing, neighborhood form, and development pattern). Only when 

an infill site is completely separated from existing neighborhoods is it allowed to establish a 

unique character with respect to density, lot size, etc. In addition, General Plan Land Use Policy 

LU-11.1 states that design of all new single-family detached residences shall have a street 

frontage on a public street. General Plan Land Use Policy LU-11.2 states that subdivisions of 

residential lots shall reflect the established pattern of development in the immediate area 

including the lot sizes and street frontages. Staff’s initial response to the proposed development 

of the site at 8 dwelling units per acre is that it does not match the existing neighborhood 

character. Residential Neighborhood would allow a maximum density of 8 dwelling units per 

acre if the density matches those of the adjacent sites. Since the adjacent sites appear to have 

mostly single-family detached structures with deep lots, the proposed subdivision is not in 

compliance with the General Plan. The lot at 1182 Curtiss Avenue was subdivided with an older 

General Plan and therefore cannot be compared with this proposal. 
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 Zoning: R-1-8 Single-Family Residence 

 

Per Section 19.36.200 for lot frontage requirements, each lot shall have frontage of not less than 

fifty-five feet on a street. Moreover, flag lots are discouraged in areas where the pattern and the 

relationship of the lot to the public street are not clearly consistent to the neighborhood block 

pattern or maintain a street presence. Additionally, flag lots have to be consistent with the City 

Council Policy 6-19 and each parcel must meet a minimum lot-size requirement of 8,000 square 

feet or more and maintain minimum setback requirements for front and rear yards per 

development standards for R-1-8 single-family zoning district. The proposal is for reduced front 

and rear setbacks and for lot sizes less than 8,000 square feet, which are not compatible to 

adjacent and surrounding residences on this block of the street. As mentioned above, certain 

parcels on this block were developed under an older General Plan and hence are not applicable 

comparative examples. Due to the lack of General Plan and Zoning Ordinance conformance, 

staff would not be able to support a three-lot residential subdivision for this parcel. 

 

Next Steps 

 

This parcel could have a second dwelling unit which could be developed per Section 20.30.150 

of the San Jose Municipal Code. The second unit could be rented but the parcel shall maintain 

single ownership.  

 

Please be advised that this summary does not constitute a final review. Additional comments 

may be necessary upon review of any additional information and plan revisions submitted in 

response to this letter.   

 

If you have any questions regarding this preliminary proposal or need clarification, feel free 

contact me via email at rina.shah@sanjoseca.gov or by phone at 408-535-7835.  We can also 

discuss any concerns you may have by scheduling a meeting in the next few weeks. 

 

Sincerely,  

 

RShah 

Rina Shah 

Project Manager 
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Flag Lot Policy 
 
 
BACKGROUND 
 
Policy Number: 6-19 
Effective Date: 12/11/90 
 
This Council policy implements the 1989 General 
Plan action: To strengthen the Neighborhood 
Preservation policy and objectives of the General 
Plan, the City Council may adopt a policy to 
establish criteria for the use of flag lots. 
 
Throughout the older neighborhoods of the City of 
San Jose, certain properties in predominantly single 
family detached neighborhoods were developed with 
deep lots. In recent years, there has been increasing 
speculative interest in additional development or 
redevelopment of these parcel through the use of 
flag lots. Many problems result, especially in areas 
designated medium low density residential (8 
DU/AC) including overdensification of narrow 
streets, large asphalt areas created to access rear 
units and the overwhelming mass of new units 
incompatible with the existing neighborhood. These 
problems threaten the character and stability of 
existing neighborhoods which are vital elements of 
the City's housing stock. For these reasons, 
increasing residential density in predominantly single 
family detached neighborhoods through the use of 
flag lots shall not be considered as Infill Housing 
Policy development. 
 
The following Flag Lot Criteria for flat land areas 
pertain only to established areas of San Jose 
developed predominantly as single-family, detached 
neighborhoods. A Council Policy regarding flag lot 
development which would apply to mixed housing 
types, multiple densities, and varying lot sizes shall 
also be developed. 
 
Flag Lot Criteria for Flat Land Areas 
In established, predominantly single family detached 
neighborhoods, the following criteria shall apply: 
 
1. Flag lots are not appropriate in situations where a 

series of large lots could be converted to flag lot 
developments, thereby raising the density and 
changing the character of the neighborhood. 

 

2. Neighborhoods that may be appropriate for flag 
lot development have uniformity of single-family 
lot sizes, but with an occasional and unique in its 
neighborhood, larger parcel, suitable for flag lot 
projects. 

 
3. In neighborhoods which are designated medium 

low density residential (8 DU/AC), parcels 
considered for flag lot development are 
recommended to be approximately 8,000 square 
feet in size. At a minimum, the parcel must be 
larger than the average, or of an unique 
configuration, in the surrounding area in order to 
generously meet R-1 setback zoning codes. 

 
4. Flag lot units located away from the street shall 

maintain a presence to the street, be oriented to 
the street, and be visible from the street. A larger 
building mass for the flag lot unit in relation to the 
front unit is not acceptable as a means to meet 
the street presence requirement. 

 
5. Flag lots shall be approved only through the 

Planned Development zoning process. 
 
6. Orientation, setbacks and private yards should 

conform to the following criteria: 
 
 • All units shall orient to the street. 
 
 • Each unit shall have both a "front" and "rear" 

yard on opposite sides of the unit. 
 
 • Front yard setback for the front unit must 

match neighborhood pattern. "Front" setbacks 
for rear units must meet R-1 standards. 

 
 • Rear yards for all units shall be a minimum of 

1200 square feet, with a minimum dimension 
of 25 feet. 
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 • Setbacks from interior project boundaries 

should be: 
 
  - To a neighboring rear yard, 10 feet for first 

floor and 20 feet for second floor. 
- To a neighboring side yard, 5 feet. 
 

 • A common driveway for all units is  
encouraged; multiple driveways are 
discouraged. 

 
 • Driveways shall be a minimum of 10 feet 

wide, with a minimum of 3 feet of landscaping 
on either side. 

 
 • Parking ratios for each unit shall be in 

conformance with the Residential Design 
Guidelines, varying by unit size. Guest parking 
for units not having street frontage shall be 
provided at each unit. 

 • Adequate vehicle turn-around space shall be  
provided for each unit (typically a 26-foot 
minimum dimension). 

 
 • To protect the privacy of yard areas on 

neighboring properties, large windows and 
decks on the second floor shall orient to on-
site yard areas, not to surrounding properties. 

 
 • Drainage shall follow pre-existing drainage 

patterns, which may require obtainment of 
easements from adjacent property owner. 
Padding up the rear of the site to achieve 
drainage to the street is discouraged. 

 
 • The mass of the front and back units should 

be consistent with the average mass in the 
surrounding neighborhood. 



DEVELOPMENT STANDARDS - 1220 Curtiss Avenue, San Jose, CA
PD17-011
PDC17-018

Proposed R1-8(PD)

SUBJECT PROPERTY 
Front = 35’
Side = 5’
Rear = 20’

Interior PD Setbacks 
Unit 1: Front (west) = 25’

Side (north, south) = 5’ 
Rear (east) = 5’

Unit 2: Front (north) = 5’
Side (east, west) = 5’ 
Rear (south) = 5’

Unit 3: Front (west) = 5’
Side (north, south) = 5’ 
Rear (east) = 20’

Parking
Each unit to have a 2-car garage.
Each unit to have a minimum 18’ deep driveway.

Maximum Height = 30’

FAR = as approved, no additions allowed
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Sorice, Elia

From: Pierluigi Yahoo <pierluigi1@yahoo.com>
Sent: Wednesday, March 29, 2017 8:06 AM
To: Sorice, Elia
Cc: Lipoma, Emily
Subject: Re: PD17-011

Thank you Elia and Emily.  
 
Sent from my iPhone 
 
On Mar 29, 2017, at 07:48, Sorice, Elia <Elia.Sorice@sanjoseca.gov> wrote: 

Hello Pierluigi, 
  
We met with the applicants for the project at 1220 Curtiss Avenue and it sounds like they intend to file a 
PD Zoning application for the project. As you mentioned, this is a flag lot configuration which is in 
conflict with several General Plan policies and City Council Policy 6‐19. We are still early in the review 
process but staff’s recommendation would be for denial.  
  
Thank you, 
  
Elia Sorice 
  
Elia Sorice | Planner II 
City of San Jose | Planning Division| PBCE 
200 E. Santa Clara Street, San Jose, CA 95113 
elia.sorice@sanjoseca.gov | (408) 535‐7829 
  
  
From: Pierluigi Yahoo [mailto:pierluigi1@yahoo.com]  
Sent: Wednesday, March 22, 2017 9:32 PM 
To: Lipoma, Emily <emily.lipoma@sanjoseca.gov> 
Cc: Sorice, Elia <Elia.Sorice@sanjoseca.gov> 
Subject: Re: PD17‐011 
  
Thank you.  
  
 
 
Sent from my iPhone 
 
On Mar 23, 2017, at 00:30, Lipoma, Emily <emily.lipoma@sanjoseca.gov> wrote: 

Hello!  
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We're still quite early on in the review process: in addition to looking into what's 
being proposed, we're also looking into if the property has a PD zoning or a 
record of any preliminary review applications discussing the proposal. Thus, I'm 
afraid I don't have much clarity on the project just now, but hope to by the end 
of the week. Elia Sorice, the project manager, is cc‐ed. 

  

Kind regards, 

Emily  

  

Emily Lipoma  |  AICP  |  Supervising Planner 
Planning Division  |  City of San Jose 
200 East Santa Clara Street, 3rd Floor, Tower 
San Jose, CA 95113-1905 
Emily.Lipoma@sanjoseca.gov    |    Phone: (408) 535-7903 

 
From: Pierluigi Yahoo <pierluigi1@yahoo.com> 
Sent: Thursday, March 16, 2017 8:50:04 AM 
To: Lipoma, Emily 
Subject: PD17‐011  
  
Hi Emily, 
 
Hope all is well.  
 
Do you have a perspective on this proposal on Curtiss Ave? Appears to be flag lot.  
 
Thank you 
 
Sent from my iPhone 
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Sorice, Elia

From: jeanann2@aol.com
Sent: Wednesday, March 29, 2017 8:05 AM
To: Sorice, Elia
Cc: Lipoma, Emily
Subject: Re: PD17-011/1220 Curtiss

Follow Up Flag: Follow up
Flag Status: Flagged

Hi Ella,  
 
Thank-you for following up and reaching out.  Please place me on an interest list to review the historic report prior to your 
acceptance in final form.  Willow Glen's history is an area of my history scholarship. 
 
Thank-you, 
Jean Dresden 
 

-----Original Message----- 
From: Sorice, Elia <Elia.Sorice@sanjoseca.gov> 
To: jeanann2 <jeanann2@aol.com> 
Cc: Lipoma, Emily <emily.lipoma@sanjoseca.gov> 
Sent: Wed, Mar 29, 2017 8:00 am 
Subject: RE: PD17-011/1220 Curtiss 

Hello Jean, 
  
Thank you for your email. My name is Elia Sorice and I am the project manager assigned to project PD17‐011 
at 1220 Curtiss Avenue. We appreciate your concerns and are still early in the review process. I was not able to 
locate this particular property on the City’s Historic Resources Inventory but did see that it was built in 1905. 
Any structure older than 50 years requires a historic assessment to in order to determine its historic value. 
  
Thank you, 
  
Elia Sorice  
  
Elia Sorice | Planner II 
City of San Jose | Planning Division| PBCE 
200 E. Santa Clara Street, San Jose, CA 95113 
elia.sorice@sanjoseca.gov | (408) 535‐7829 
  

From: Lipoma, Emily 
Sent: Thursday, March 16, 2017 12:57 PM 
To: jeanann2@aol.com 
Subject: Re: PD17‐011/1220 Curtiss  
  
Hi Jean, 
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I haven't seen the file yet, so I have no information on the proposal right now. I'll share with the project manager (the file is currently 
unassigned) that you'd like to remain informed of the project.  
  
Regards, 
Emily 
  
Emily Lipoma  |  AICP  |  Supervising Planner 
Planning Division  |  City of San Jose 
200 East Santa Clara Street, 3rd Floor, Tower 
San Jose, CA 95113-1905 
Emily.Lipoma@sanjoseca.gov    |    Phone: (408) 535-7903 

From: jeanann2@aol.com <jeanann2@aol.com> 
Sent: Thursday, March 16, 2017 9:24:48 AM 
To: Lipoma, Emily 
Subject: PD17‐011/1220 Curtiss  
  
Hi Emily,  
  
The RSS feed included this item for 3 homes on 0.4 acres.  There is an existing 1905 home. 
  
Will there be a historic report? I have some notes that suggest this 1905 structure may meet a standard of historic.  My notes are 
incomplete so I can't make a strong argument at this time.  (I plan to look into it next week). 
  
Please put me on a list to follow this project. 
  
Thank-you, 
  
Jean Dresden 
JeanAnn2@aol.com 
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Sorice, Elia

From: Sorice, Elia
Sent: Monday, June 05, 2017 11:34 AM
To: 'Tom  Liggett'
Subject: RE: PD17-011/PDC17.018/1220 Curtiss Ave.

Good morning Tom, 
 
Thank you for your comments and input related to Planned Development Zoning PDC16‐018 and Planned Development 
Permit PD17‐011 for 1220 Curtiss Avenue. Your email will be added to the public record for both projects.  
 
To clarify, the site is currently zoned R‐1‐8 Single‐Family Residence Zoning District which permits one single‐family 
dwelling. The property owner is requesting to rezone from the current Zoning District to a Planned Development Zoning 
District in order to allow the construction of three homes. Grading and drainage issues are currently being addressed by 
Public Works and the project is proposing a wood fence along the north, south and east property boundaries.   
 
Please note that both projects are still under review and nothing has been approved at this time. The decision to 
approve or deny the projects will take place at public hearings by Planning Commission and City Council. A hearing 
notice will be circulated to the community once hearing dates are set.  
 
Thank you, 
 
Elia Sorice  
 
Elia Sorice | Planner II 
City of San Jose | Planning Division| PBCE 
200 E. Santa Clara Street, San Jose, CA 95113 
elia.sorice@sanjoseca.gov | (408) 535‐7829 
 
 

From: Tom Liggett [mailto:tomliggett@sbcglobal.net]  
Sent: Thursday, June 01, 2017 6:38 PM 
To: Sorice, Elia <Elia.Sorice@sanjoseca.gov> 
Subject: FW: PD17‐011/PDC17.018/1220 Curtiss Ave. 
 
 
 

From: Tom Liggett [mailto:tomliggett@sbcglobal.net]  
Sent: Thursday, June 1, 2017 5:50 PM 
To: elia.sorce@sanjoseca.gov 
Subject: PD17‐011/PDC17.018/1220 Curtiss Ave. 
 
Dear Ms. Sorce; 
 
I just viewed the sign in front of 1220 Curtiss Ave., San Jose. 
 
I am the neighbor immediately adjacent to 1220 (I own 1206 Curtiss Ave.). 
 
I was immediately surprised by two factors: 
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The property is zoned for two homes, yet three homes are planned. 
 
1. Has a variance been granted? 
 
If so why was I not notified? 
 
2.  I did not note elevation markings on the proposal. 
 
The City has historically required all properties on the East side of Curtiss Ave. to be elevated in their Eastern portions. 
 
Will the homes at 1220 be built on the native/existing grade? 
 
Will a retaining wall be required? 
 
That last consideration is very important to me. 
 
I will NOT willingly accept any design which leaves me with a good‐neighbor‐type retaining wall/fence array. 
 
I will legally oppose any project which includes a good neighbor‐type retaining wall/fence array.  
 
I look forward to hearing from you. 
 
Myron Thomas Liggett, Jr. 
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Sorice, Elia

From: still6345@yahoo.com
Sent: Friday, June 02, 2017 5:26 PM
To: Sorice, Elia
Subject: Planning Department

Follow Up Flag: Follow up
Flag Status: Flagged

Public Comments 
Folder Number: 2017 010537 DV 
Project Manager: Elia Sorice 
Hi, I regularly park on Curtiss Ave in Willow Glen. I saw the notices for one of our older homes to be removed and 
replaced with 3 new buildings.  I have the following concerns.  I feel if additional homes are added to the property they 
need to have sufficient parking on the premises to include parking for guests.  There are a couple of properties in the 
area closer to the ends of the street which do not have much guest parking if any and the street is really crowded 
especially at late at night if this property and others add more residences without parking, there won't be any room left 
for existing residents.  My second concern is that the existing house in the front really fits the character of the 
neighborhood including the houses immediately next door which are smaller. It's also a very old home and might be 
considered historic.  If additional residences are added I would really hope they can find a way to keep the existing 
house at the front of the street to preserve them. 
 
Name: Neil Rische 
Email: still6345@yahoo.com 
Telephone Number:  
 
Web Server: www.sjpermits.org 
Client Information: Mozilla/5.0 (Windows NT 10.0; WOW64; rv:53.0) Gecko/20100101 Firefox/53.0 
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Sorice, Elia

From: Sorice, Elia
Sent: Friday, June 09, 2017 11:46 AM
To: 'blaahh4040@aol.com'
Subject: RE: Planning Department

Good morning Dirk, 
 
Thank you for your comments regarding file no. H17‐027 at 27 S. 1st Street. Your email will be added to the public 
record for the project. 
 
Kind regards, 
 
Elia Sorice    
 
Elia Sorice | Planner II 
City of San Jose | Planning Division| PBCE 
200 E. Santa Clara Street, San Jose, CA 95113 elia.sorice@sanjoseca.gov | (408) 535‐7829 
 
 
‐‐‐‐‐Original Message‐‐‐‐‐ 
From: blaahh4040@aol.com [mailto:blaahh4040@aol.com] 
Sent: Thursday, June 08, 2017 5:30 PM 
To: Sorice, Elia <Elia.Sorice@sanjoseca.gov> 
Subject: Planning Department 
 
Public Comments 
Folder Number: 2017 021275 DV 
Project Manager: Elia Sorice 
 
fantastic infill project for this location.  blends modern design with the historic surroundings well to help bring transition 
the neighborhood to it's modern neighbors a few blocks over. 
 
Name: Dirk Birkin 
Email: blaahh4040@aol.com 
Telephone Number:  
 
Web Server: www.sjpermits.org 
Client Information: Mozilla/5.0 (Windows NT 6.1; WOW64; rv:53.0) Gecko/20100101 Firefox/53.0 
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Sorice, Elia

From: glenn casey <thpanther@yahoo.com>
Sent: Wednesday, July 12, 2017 12:49 PM
To: Sorice, Elia; Chrisdcasey; Glenn Casey
Subject: PD17-011

Follow Up Flag: Follow up
Flag Status: Flagged

Elia Sorice, 
 
Regarding the property development request described as PD17-011 on 1220 Curtiss Avenue. 
 
Nobody in the neighborhood wants the neighborhood to change like that anymore as it does not reflect the diversity of the 
neighborhood. 
 
Property Manager at 1228 Curtiss Avenue, San Jose, CA 95125 
 
Glenn Casey 
408-771-4156 
 
Owner at 1228 Curtiss Avenue, San Jose, CA 95125 
 
Christopher Casey 
408-603-6365 
 
Thank you for your attention to this matter. 
 
 















RD:JVP:JMD 
9/18/2017 

 
 1 
T-31008/1454601.doc 
Council Agenda: ______ 
Item No.: ____ 
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final document. 

RESOLUTION NO.  _______ 
 

A RESOLUTION OF THE COUNCIL OF THE CITY OF SAN 
JOSE DENYING A PLANNED DEVELOPMENT REZONING 
FROM THE R-1-8 SINGLE FAMILY ZONING DISTRICT TO 
THE R-1-8 (PD) PLANNED DEVELOPMENT ZONING 
DISTRICT AND DENYING A PLANNED DEVELOPMENT 
PERMIT TO ALLOW THE DEMOLITION OF AN EXISTING 
RESIDENCE AND ACCESSORY STRUCTURES FOR THE 
CONSTRUCTION OF THREE SINGLE-FAMILY DETACHED 
RESIDENCES ON INDIVIDUAL LOTS, INCLUDING TWO 
FLAG LOTS, ON A 0.42-GROSS ACRE SITE LOCATED ON 
THE SOUTHEAST SIDE OF CURTISS AVENUE, 
APPROXIMATELY 650 FEET SOUTHERLY OF WILLOW 
STREET (1220 CURTISS AVENUE)  

 
FILE NOS. PDC17-018 and PC17-011 

 
WHEREAS, pursuant to the provisions of Chapter 20.100 of Title 20 of the San José 

Municipal Code, on March 15, 2017, and April 27, 2017, applications (File Nos. PDC17-

018 and PD17-011) were filed by the applicant, HOMETEC Architecture/Rich and Holly 

Hartman, with the City of San José for a Planned Development Rezoning from the R-1-8 

Single Family Zoning District to the R-1-8 (PD) Planned Development Zoning District, and 

a Planned Development Permit to allow the demolition of an existing residence and 

associated accessory structures for the construction of three single-family detached 

residences on individual lots, including two flag lots, on a 0.42-gross acre site, on that 

certain real property situated in the R-1-8 Single Family Zoning District and located on 

the southeast side of Curtiss Avenue, approximately 650-feet southerly of Willow Street 

(1220 Curtiss Avenue, which real property is sometimes referred to herein as the “subject 

property”);  and 

 

WHEREAS, the subject property is all that real property more particularly described in 

Exhibit "A," entitled “Legal Description,” which is attached hereto and made a part hereof 

by this reference as if fully set forth herein; and 
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WHEREAS, pursuant to and in accordance with Chapter 20.100 of Title 20 of the San 

José Municipal Code, this Planning Commission conducted a hearing on said application 

on September 13, 2017, notice of which was duly given; and 

 

WHEREAS, at said hearing, the Planning Commission gave all persons full opportunity 

to be heard and to present evidence and testimony respecting said matter; and 

 

WHEREAS, at said hearing the Planning Commission made a recommendation to the 

City Council respecting said matter based on the evidence and testimony; and  

 

WHEREAS, pursuant to and in accordance with Chapter 20.100 of Title 20 of the San 

José Municipal Code, this City Council conducted a hearing on said application, notice of 

which was duly given; and 

 

WHEREAS, at said hearing, this City Council gave all persons full opportunity to be heard 

and to present evidence and testimony respecting said matter; and 

 

WHEREAS, at said hearing this City Council received and considered the reports and 

recommendation of the City’s Planning Commission and the City’s Director of Planning, 

Building and Code Enforcement; and 

 

WHEREAS, at said hearing, this City Council received in evidence a plan for the subject 

property entitled, “Three New Homes for GoldSilverIsland Properties, LLC” dated received 

July 14, 2017, said plan is on file in the Department of Planning, Building and Code 

Enforcement and is available for inspection by anyone interested herein, and said plan is 

incorporated herein by this reference, the same as if it were fully set forth herein; and 

 

WHEREAS, said public hearing before the City Council was conducted in all respects as 

required by the San José Municipal Code and the rules of this City Council; and 
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WHEREAS, this City Council has heard and considered the testimony presented to it at 

the public hearing, and has further considered written materials submitted on behalf of 

the project applicant, City staff, and other interested parties; 

 

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF SAN 
JOSE THAT: 
 
After considering evidence presented at the Public Hearing, the City Council finds that the 
following are the relevant facts and findings regarding this proposed project: 

1. Site Description and Surrounding Uses.  The subject site, located at 1220 
Curtiss Avenue, contains approximately 0.42-gross acres and is located on the 
southeast side of Curtiss Avenue, approximately 650-feet southerly of Willow 
Street. The property is developed with an existing single-family residence and 
accessory structures located behind the residence. The subject site has a 
Residential Neighborhood General Plan designation and is in the R-1-8 Residential 
Zoning District.   

The property is surrounded on all sides by single-family residences except for one 
parcel to the east which is developed as a multi-family condominium. All properties 
in the surrounding area follow a historic development pattern of one single-family 
detached home on one lot with the exception of two multifamily residential parcels 
to the north (zoned R-M Multiple Family) and three flag-lot developments to the 
south and north of the subject site.  

In 1986, one larger lot located south of the subject site at 1254 Curtiss Avenue 
was subdivided into three smaller parcels and developed with three single-family 
residences on small lots (File No. PDC86-045). In 2002 and in 2005, two additional 
large lots located at 1182 and 1163 Curtiss Avenue were subdivided into three and 
four smaller parcels and developed with three and four single-family residences, 
respectively (File Nos. PDC01-084 and PDC05-031). Development approvals for 
all of these small-lot subdivisions were obtained prior to adoption of the Envision 
San José 2040 General Plan. There are roughly 12 other large lots with deep 
setbacks located in this area of Curtiss Avenue.   
 

2. Project Description.  An application for a Planned Development Rezoning from the 
R-1-8 Single Family Zoning District to the R-1-8 (PD) Planned Development Zoning 
District; and a Planned Development Permit to allow the demolition of an existing 
residence and associated accessory structures and the development of three single-
family detached residences on individual lots, including two flag lots, on a 0.42-gross 
acre subject site.  
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3. Project Background. On May 18, 2015, a different applicant submitted a 
Preliminary Review Application (File No. PRE15-091) for the proposed demolition of 
an existing single-family residence and associated accessory structures at 1220 
Curtiss Avenue, in the Willow Glen neighborhood, and the development of three 
single-family detached residences on individual lots on the same 0.42-gross acre 
site. This application proposed a total of four new lots, including two flag lots and 
one common driveway lot, ranging in size from approximately 4,200 square feet to 
5,500 square feet.  
Staff advised the applicant that the proposed development project could not be 
supported at this location because it was inconsistent with Envision San José 2040 
General Plan Land Use Policies LU-11.1 and LU11.2 and Council Policy 6-19: Flag 
Lots, which provides specific criteria and standards for the development of flag lots 
in single-family neighborhoods. These policies discourage both the development of 
flag lots in non-hillside areas and new residential development in established 
neighborhoods that does not reflect the prevailing density and character of the 
surrounding neighborhood. Planning staff recommended that the applicant consider 
a secondary dwelling unit at the rear of the property pursuant to Section 20.30.150 
(Secondary Units) of the San José Municipal Code. A copy of Planning’s comment 
letter is attached.  
On March 15, 2017, the current applicant submitted a Planned Development 
Permit application to develop the existing 18,573-square foot lot with three new 
single-family detached residences on individual lots, including two flag lots and one 
common driveway lot. Council Policy 6-19 requires flag lot development to be 
considered through the Planned Development process. Unit No. 1 of the proposed 
Planned Development would have a lot size of approximately 5,208 square feet 
(56 feet by 93 feet) with frontage on Curtiss Avenue. The existing one-story single-
family residence on the Unit No. 1 site, which was built in 1905, would be 
demolished and replaced with a new 2,651-square foot two-story residence.  

Unit No. 2 and Unit No. 3 would be interior flag lots located behind Unit No. 1, with 
lot sizes of approximately 3,747 square feet (56 feet by 67 feet) and 5,945 square 
feet (78 feet by 77 feet), respectively. Unit No. 2 would be developed with a 2,592-
square foot single family residence, and Unit No. 3 would be developed with a 
3,004-square foot single-family residence. All three units would include attached 
two-car garages and would share a private driveway on a separate common lot 
(Parcel A) with access from Curtiss Avenue.  

In March 2017, staff advised the applicant that the proposed Planned Development 
Permit could not be supported due to incompatibility with the General Plan and 
City Council policies pertaining to flag lots and neighborhood preservation. 
Furthermore, a Planned Development Zoning application had not been filed.  
During this meeting, the applicant and property owner were notified that a 
Preliminary Review Application (File No. PRE15-091) had previously been 
submitted in May 2015 for the subject site and that due to similar reasons, could 
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not be supported. The applicant was advised to: 1) withdraw the application, or; 2) 
proceed with the proposed Planned Development Permit and associated Planned 
Development Rezoning with a recommendation to the City Council for denial.   

On April 27, 2017, the applicant and the property owner chose to proceed and 
submitted a Planned Development Rezoning application. The applicants 
requested that their rezoning application along with the Planned Development 
Permit application proceed straight to public hearing before the Planning 
Commission and City Council without full project review by the Department of 
Planning, Building and Code Enforcement and without any environmental review. 
As a result, neither the Public Works Department nor the Fire Department have 
provided a Final Memorandum with feedback on the proposed project, and no 
CEQA analysis and determination can be made. Therefore, if the City Council 
supports the possible flag lot development, staff will need to complete required 
project review and conduct full environmental analysis for subsequent 
consideration by the Planning Commission and City Council. 

 
4. General Plan.  The subject site has an Envision San José 2040 General Plan Land 

Use/Transportation Diagram designation of Residential Neighborhood (RN). This 
designation is applied broadly throughout the City to encompass most of the 
established, single-family residential neighborhoods. The intent of this designation 
is to preserve the existing character of these neighborhoods and to strictly limit new 
development to infill projects which closely conform to the existing prevailing 
neighborhood character. New infill development should improve and/or enhance 
existing neighborhood conditions by completing the existing neighborhood pattern 
and maintaining the quality and character of the surrounding neighborhood. 
Maximum density in areas designated RN shall be limited to eight dwelling units per 
acre (DU/AC), or the prevailing neighborhood density, whichever is lower.  

Analysis:  As noted above, the intent of the Residential Neighborhood designation 
is to preserve the existing character of established, single-family neighborhoods 
and to strictly limit new development to infill projects which closely conform to the 
existing prevailing neighborhood character as defined by density, lot size and 
shape, massing and neighborhood form and pattern. Particular emphasis should 
be given to maintaining consistency with other homes fronting onto the public 
street to be shared with the proposed new project.   
The existing prevailing neighborhood character of Curtiss Avenue is defined by 
single-family homes and standard lot shapes (rectangles) of varying depths. The 
neighborhood includes a pocket of multi-family residential development and three 
flag-lot developments, which were created by subdividing larger lots with deep rear 
setbacks into smaller lots. Roughly twelve lots of similar size and shape remain 
along Curtiss Avenue. In recent years, a significant number of older homes in this 
area have been demolished and replaced with larger new homes or enlarged; 
however, this type of development maintains the prevailing density and 
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predominant neighborhood pattern of one single-family home on one larger lot with 
ample setbacks.  
As an exception to the prevailing character, in 1986, one larger lot located to the 
south of the subject site at 1254 Curtiss Avenue was subdivided into three smaller 
parcels and developed with three small-lot, single family residences (PDC86-045). 
In 2002 and in 2005, two larger lots were also subdivided into three and four 
smaller parcels and developed with three and four single-family residences, 
respectively (PDC01-084 and PDC05-031). These projects were developed prior 
to adoption of the 2040 General Plan in November 2011. The 2040 General Plan 
includes clear policies to remedy this trend by discouraging any development of 
flag lots except in hillside areas  
Specific development policies in the current General Plan were adopted to support 
Council Policy 6-19, which states that flag lots are not appropriate in situations 
where a series of larger lots could be converted to smaller lots, thereby raising the 
density and changing the character of the neighborhood. Allowing the subject site 
to be subdivided into three smaller lots would result in the further conversion of 
large lots along Curtiss Avenue into smaller parcels, thereby raising the density 
and further changing the character of the neighborhood. 
While shallower lots and the aforementioned developments contribute to an 
increase in residential density, the average density of the neighborhood is 6.7 
DU/AC. The subject site is currently developed with a single-family residence 
which yields a density of 2.38 DU/AC.  Development of the site with three single-
family residences, as proposed, would result in a density of 7.14 DU/AC, which 
exceeds the prevailing neighborhood density and is entirely inconsistent with the 
densities of the properties that directly border the site to the north and south (3.22 
DU/AC and 3.7 DU/AC, respectively).   
Based on the above, the proposed flag lot would be inconsistent within the historic 
and prevailing development pattern in an established, single-family neighborhood 
and would not improve or enhance or maintain the quality and character of the 
surrounding area.  

The proposed project is inconsistent with the following General Plan policies: 

a. Land Use Policy LU-9.15:  New single-family flag lots may be appropriate on 
hillside properties but are discouraged within other parts of the City. Flag lot 
development in non-hillside areas should have a clear and visible relationship 
to the neighborhood and the street and should be consistent with the applicable 
zoning district which can assure that relationship.  To strengthen neighborhood 
preservation policies and objectives of this plan, the City Council has adopted a 
policy establishing criteria for the use of flag lots. 

Analysis: The subject site is not located in a hillside area, and as discussed 
above, the proposed Planned Development is inconsistent with several General 
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Plan land use policies and Council Policy 6-19: Flag Lot Development in 
Residential Neighborhoods. In this case, the sole purpose of the flag lots is to 
accommodate the development of two additional single-family residences on a 
large parcel in an established single-family neighborhood. If approved, the 
proposed Planned Development Rezoning and Planned Development Permit 
would allow the applicant to file for a parcel or tentative map to enable 
subdivision of the existing large lot into three smaller buildable lots and one 
common lot for a shared driveway. The two rear residences would be largely 
hidden from view and would not have a clear and visible relationship to the 
neighborhood or the street. The proposed flag lots would not be consistent with 
the prevailing form and pattern of development in the surrounding 
neighborhood, which features one single-family home on large lots with deep 
rear setbacks. In this case, the proposed flag lot would create a unique lot 
configuration with three lots differing in size, shape, and dimensions from the 
majority of other lots in the surrounding neighborhood. 
The City Council adopted Policy 6-19 in December 1990 to establish specific 
criteria for flag lots. This policy states that flag lots are not appropriate in 
situations where a series of large lots could be converted to flag lot 
developments, thereby raising the density and changing the character of the 
neighborhood. As discussed above, three flag-lot developments currently exist 
to the north and the south of the subject site. These flag lots were approved 
under the previous 2020 General Plan and would not be supported under the 
current development policies of the Envision San José 2040 General Plan and 
Council Policy 6-19. Allowing the subject site to be subdivided into three smaller 
lots would continue the conversion of large lots into smaller parcels, thereby 
raising the density and further changing the character of this neighborhood. 

b. Land Use Policy LU-11.1:  Design all new single-family detached residences so 
that each home has a frontage on a public street or on a private street that 
appears and functions as a public street. 

Analysis:  The proposed project would result in the development of three single-
family detached residences on separate lots, including two flag lots and one 
common lot (Parcel A) for the shared private driveway. The residence identified 
as Unit No. 1 would have 56 feet of frontage on Curtiss Avenue, but the 
residences identified as Unit Nos. 2 and 3 would be located behind Unit No. 1 
and would not have significant frontage on a public street or a private street. As 
discussed above, each lot would have access from Curtiss Avenue via a 
common private driveway along the northern boundary of the property. This 16-
foot ingress/egress easement is designed as a private drive, not a public or 
private street. Furthermore, no sidewalk or pedestrian access is provided along 
the shared driveway which is typical in the design of public and private streets.   

c. Land Use Policy LU-11.2:  Support subdivisions of residential lots if the new lots 
reflect the established pattern of development in the immediate area, including 
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lot sizes and street frontages.  Discourage residential developments, such as 
court homes or flag lots, that increase residential densities for an area or disrupt 
an established neighborhood pattern.  Allow new development of a parcel, 
including one to be subdivided, to match the existing number of units on that 
parcel; design such subdivisions to be compatible with and, to the degree 
feasible, consistent with the form of the surrounding neighborhood pattern.  
Consider allowing second units (granny or in-law units) in lieu of creating flag 
lots, substandard lots or parcels that disrupt an established neighborhood 
pattern.  

Analysis:  As discussed under the General Plan analysis above, the proposed 
flag lot does not reflect the historic and prevailing pattern of development in the 
surrounding neighborhood.  Curtiss Avenue is developed primarily with single-
family residences on rectangular lots of varying depths and sizes. The proposed 
flag lot would result in lot sizes that are consistent with the smaller single-family 
lots in the neighborhood; however, these smaller neighborhood lots contain 
single-family residences that are oriented towards and have frontage on Curtiss 
Avenue.  Three small-lot, flag lot projects have been developed to the south and 
north of the subject site, but these and a handful of other higher density 
properties were approved prior adoption of the Envision San José 2040 General 
Plan, are exceptions to the historic and prevailing development pattern in this 
neighborhood, and therefore should not be cited as precedent to support the 
current proposal.  The proposed flag lot would create another exception to the 
historic and prevailing development pattern in an established, single-family 
neighborhood and would not improve, enhance, or maintain the quality and 
character of the surrounding neighborhood.  

d. Implementation Policy IP-1.7:  Use standard Zoning Districts to promote 
consistent development patterns when implementing new land use entitlements.  
Limit use of the Planned Development Zoning process to unique types of 
development or land uses which cannot be implemented through standard 
Zoning Districts, or to sites with unusual physical characteristics that require 
special consideration due to those constraints. 

Analysis:  City Council Policy 6-19 requires that new flag lots be created through 
the Planned Development zoning process.  The subject site is located within a 
standard R-1-8 Residence Zoning District site and is similar to other large lots 
with deep rear setbacks in the surrounding neighborhood.  The existing one-
story single-family residence at the front of the site is also consistent with the 
prevailing development pattern of the surrounding neighborhood.  
The proposed Planned Development would allow the creation of three smaller 
lots and the construction of three, two-story single-family residences. Two of 
the residences would not have frontage on Curtiss Avenue.  The subject site is 
not constrained by unusual physical characteristics as other properties in the 
area have similar dimensions, and the only purpose of the proposed flag lot 
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development would be to accommodate additional development on the 
property.  

 
5. City Council Policy 6-19:  Flag Lot Development in Single-family 

Neighborhoods.  Council Policy 6-19 provides specific flag lot criteria for flat land 
areas. In established, predominantly single-family detached neighborhoods, the 
following criteria shall apply:  

a. Flag lots are not appropriate in situations where a series of large lots could be 
converted to flag lot developments, thereby raising the density and changing 
the neighborhood character. 

Analysis:  See discussion above.   

b. Neighborhoods that may be appropriate for flag lot development have 
uniformity of single-family lot sizes, but with an occasional and unique-for-its- 
neighborhood larger parcel, suitable for flag lot projects. 
Analysis:  The existing prevailing neighborhood character of Curtiss Avenue is 
defined by single-family homes and standard lot shapes (rectangles) of varying 
depths.  The subject site is one of several historically larger parcels.  As 
previously discussed, a pocket of multi-family residential units exists to the 
north of the site as well as three larger lots to the south and north of the site 
that were subdivided into 10 smaller parcels in 1986 and the 2000’s. 
Subdivision of the subject site into three smaller lots, including two internal flag 
lots, could possibly be the catalyst for a series of conversions from large lots to 
small lots as several other parcels along Curtiss Avenue could also seek similar 
redevelopment. The subject site is not unique in its neighborhood as roughly 
twelve other properties in the adjacent neighborhood have similar dimensions 
and deep rear setbacks.  

c. In neighborhoods which are designated medium low density residential (8 
DU/AC), parcels considered for flag lot development are recommended to be 
approximately 8,000 square feet in size.  At a minimum, the parcel must be 
larger than the average, or of a unique configuration, in the surrounding area 
in order to generously meet R-1 setback zoning codes. 

Analysis:  The subject site contains approximately 18,573 square feet. The 
proposed project would result in three single-family homes, including two on 
flag lots – a front lot (Unit No. 1) containing approximately 5,208 square feet, a 
middle lot (Unit No. 2) containing approximately 3,747 square feet and a rear 
lot (Unit No. 3) containing approximately 5,945 square feet.  The proposed lot 
sizes are inconsistent with this policy and do not provide adequate space to the 
meet the development standards of the R-1-8 Zoning District. In addition, the 
irregular shape and location of the two smaller flag lots away from the street 
are inconsistent with the prevailing neighborhood character.  
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d. Flag lot units located away from the street shall maintain a presence to the 
street, be oriented to the street, and be visible from the street.  A larger front 
unit is not acceptable as a means to meet the street presence requirement. 

Analysis:  The proposed residences on Unit No. 2 and Unit No. 3 would be set 
back approximately 100 feet and 170 feet, respectively, from Curtiss Avenue, 
which is significantly deeper than the typical 20- to 25-foot front setback for 
other single-family residences in this area and required by the R-1 development 
standards.  The residence on Unit No. 2 does not conform to the above policy 
as it has no presence on Curtiss Avenue and is neither oriented toward nor 
visible from the street. Although a portion of the residence identified as Unit No. 
3 would be partially visible from the street and its front door is oriented towards 
Curtiss Avenue, it has limited visibility beyond the unit identified as Unit No. 1 
and is inconsistent with the intent of the above objective.  

e. Flag lots shall be approved only through the Planned Development zoning 
process. 

Analysis:  Development of the proposed flag lot requires City Council approval 
of this application for a Planned Development Rezoning from the R-1-8 Single-
Family Residence Zoning District to the R-1-8(PD) Planned Development 
Zoning District and a subsequent Planned Development Permit and Tentative 
Map. However, as noted in General Plan Implementation Policy IP-1.7, the City 
discourages the use of the PD Rezoning process as standard zoning districts 
are intended to allow the appropriate type and intensity of development in a 
particular area. Furthermore, the subject site is not unique nor merits special 
considerations beyond other properties in the surrounding context.  

f. Orientation, setbacks, and private yards should conform to the following 
criteria: 
 
i. All units shall orient to the street. 

Analysis:  The residence identified as Unit No. 2 is not oriented toward 
Curtiss Avenue. While the front door of the residence identified as Unit No. 
3 is oriented west toward Curtiss Avenue, it does not have a significant 
presence due to limited visibility and a deep setback from the street.    

ii. Each unit shall have both a “front” and “rear” yard on opposite sides of the 
unit. 

iii. Front yard setback for the front unit must match neighborhood pattern.  
“Front” setbacks for rear units must meet R-1 standards. 

iv. Rear yards for all units shall be a minimum of 1200 square feet, with a 
minimum dimension of 25 feet. 
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Analysis:  Consistent with the R-1-8 development standards and the 
prevailing neighborhood development pattern, Unit No. 1 would maintain a 
25-foot front setback from Curtiss Avenue and a five-foot side yard setback 
from the adjacent residence; however, the rear setback is not consistent 
with the required 20-foot rear yard setback of the R-1-8 Zoning District. The 
front and rear setbacks of Unit No. 2 do not meet these development 
standards nor does the front setback of Unit No. 3.  

As proposed, Unit No. 1 would have an approximately 765-square foot rear 
yard area (17 feet, 1-inch depth), Unit No. 2 would have an approximately 
416-square foot rear yard area (15 feet, 8 inches depth), and Unit No. 3 
would have an approximately 1,660-square foot rear yard (21 feet, 4 inches 
depth). None of the rear yards meet the minimum dimension of 25 feet, and 
only Unit No. 3 meets the minimum area.  

v. Setbacks from interior project boundaries should be 10 feet on the first floor 
and 20 feet on the second floor to neighboring rear yard, and 5 feet from a 
neighboring side yard. 

Analysis:  All interior setbacks are five feet, which is inconsistent with the 
above standards. The side setback from Unit No. 2, which is adjacent to the 
rear yard of Unit No. 1, is proposed to be five feet for both the first and 
second floors.      

vi. A common driveway for all units is encouraged; multiple driveways are 
discouraged. 

vii. Driveways shall be a minimum of 10 feet wide, with a minimum of three feet 
of landscaping on either side. 

Analysis:  All three residences would share an access driveway from Curtiss 
Avenue. The proposed driveway would have a width of 16 feet and three 
feet of landscape on either side.  

viii. Parking ratios for each unit shall be in conformance with the Residential 
Design Guidelines, varying by unit size.  Guest parking for units not having 
street frontage shall be provided at each unit. 

ix. Adequate vehicle turnaround space shall be provided for each unit (typically 
a 26-foot minimum dimension). 

Analysis:  Consistent with the Residential Design Guidelines, each unit 
would have an attached two-car garage and a private driveway area 
approximately 18 feet in length in front of each garage to accommodate 
two additional guest parking spaces. The combined dimensions of the 
private driveway areas and the shared common driveway (Parcel A) 
provide adequate space for vehicle turn-around. However, Unit No. 3 
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exceeds the maximum 150-foot “hose” reach required by the Fire 
Department; therefore, adequate emergency vehicle access would be 
required. The current site design does not provide adequate emergency 
vehicle access.  

x. To protect the privacy of yard areas on neighboring properties, large 
windows and decks on the second floor shall orient to on-site yard areas, 
not to surrounding properties. 

Analysis:  The current plans call for three, two-story single-family 
residences. The balconies on the second floor of each unit are oriented 
towards the north, onto the common driveway. The applicant did not 
provide an exhibit showing how second-story windows would be oriented 
to protect the privacy of neighboring properties. This is a significant issue 
when two-story homes are proposed on flag lots that allow additional 
development at the rear of larger lots. Staff would need additional time 
to analyze the location of second-story windows on the proposed homes 
in relation to potential privacy concerns by the neighbors.   

xi. Drainage shall follow pre-existing drainage patterns, which may require 
obtainment of easements from adjacent property owners.  Padding up the 
rear of the site to achieve drainage to the street is discouraged. 

Analysis:  The proposed rezoning application includes conceptual 
grading and drainage plans. Full project review, including referral to 
other City departments, was not completed for this project because the 
applicant requested to proceed directly to hearings by the Planning 
Commission and City Council with a recommendation for denial. The 
Public Works Department has not reviewed the application materials or 
issued a Final Memorandum indicating whether the project is in 
compliance with City stormwater requirements.  

xii. The mass of the front and back units should be consistent with the average 
mass in the surrounding neighborhood. 

Analysis:  Properties immediately adjacent to the subject site on the 
north and south are developed with single-story, single-family 
residences.  While the massing of Unit No. 1 steps back at the interfaces 
between these residences, the proposal includes a two-story massing 
along the street which is inconsistent with the historic development 
pattern of the neighborhood. The second floors of Unit Nos. 2 and 3 also 
step back in response to adjacent single-story neighbors. 

6. Zoning Ordinance Compliance.  The subject property is located in the R-1-8 
Single-Family Residence Zoning District which is intended primarily for single-
family residences and secondary dwellings. Pursuant to the Table 20-60 of Section 
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20.30.200 of the San José Municipal Code, development in the R-1-8 Zoning 
District is subject to the following development standards.  

 R-1-8 Zoning 
Standard 

Proposed PD 
Zoning Standard 

Minimum Lot Size 5,445 sf 
Unit 1 – 5,208 sf 
Unit 2 – 3,747 sf 
Unit 3 – 5,945 sf 

Front Setback: 20 feet 
Unit 1 – 25 feet 

Unit 2 – 100 feet 
Unit 3 – 170 feet 

Side Setback, 5 feet All units – 5 feet 

Rear Setback, 20 feet 
Unit 1 – 5 feet 
Unit 2 – 5 feet 

Unit 3 – 20 feet 

Maximum Height 35 ft., 2.5 stories All units – 2 stories 

 

Planned Development Zoning is required for the development of flag lots. The Planned 
Development Zoning may also allow any proposed deviations from the R-1-8 Zoning 
District development standards a show in the above Table. 
  
7. Residential Design Guidelines Conformance.  The development standards 

recommended in the Residential Design Guidelines are intended to ensure 
compatibility with existing development in the surrounding neighborhood.  The 
applicant proposes to demolish the existing single-family residence, built in 1905, 
in order to accommodate three, Spanish-style homes.  While other properties along 
Curtiss Avenue have been redeveloped, either renovated or demolished and 
rebuilt, the proposed style is inconsistent with the existing architectural character of 
the neighborhood which is developed primarily with single-story craftsman style 
homes.  

A majority of the older homes in this neighborhood have detached garages that 
are located at the rear of their property. The recently renovated or newly built 
homes have attached garages. While they do not follow the historic development 
pattern, these garages are located behind the main living areas and are not visible 
from Curtiss Avenue. The proposed units also contain attached two-car garages 
which are not visible from the public right-of-way.  

Consistent with the Guidelines, the proposed massing of each unit steps away 
from the side and rear yards of the adjacent neighbors. The overall maximum 
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height of the development is proposed at 28.5 feet, which is below the maximum 
height of 35 feet allowed in the R-1-8 Zoning District.      

8. Environmental Review.  Under the provisions of Section 15270 of the State 
Guidelines for Implementation of the California Environmental Quality Act, this 
Planned Development Zoning and Planned Development Permit are found to be 
exempt from the environmental review requirements of Title 21 of the San José 
Municipal Code, implementing the California Environmental Quality Act of 1970, as 
amended (CEQA), if the public agency disapproves of the project.  Section 15270 
states that an initial screening of projects, based on the merits of the project, can 
be used for determining that the project would not be approved prior to the initiation 
of the CEQA process. Full environmental review was not performed by the City as 
lead agency, and submittal of a Historic Assessment of the existing residence was 
not provided to the City by the applicant. In the event that the City Council does not 
deny the proposed Planned Development Zoning and Planned Development 
Permit, staff would need to complete full project review and environmental analysis 
for this project. The project would then return to hearings for consideration by 
Planning Commission and City Council.  

 
9. Planned Development Findings.  Pursuant to Section 20.190.940, a Planned 

Development Permit may not be issued unless all of the following findings are 
made:  

a. The Planned Development Permit, as issued, is consistent with and furthers 
the policies of the General Plan; and 

Analysis: As explained in detail above, the Planned Development Permit is not 
consistent with nor furthers the policies of the General Plan in that the proposed 
flag lot configuration is inconsistent with Land Use Policy LU-9.15, which 
discourages the use of flag lot development in non-hillsides area of the City. 
Furthermore, the proposed residences would not have significant frontage on 
a public street or a private street which is inconsistent with Land Use Policy LU-
11.1.  

b. The Planned Development Permit, as issued, conforms in all respects to the 
Planned Development Zoning of the property; and 

Analysis: As explained in detail above, the proposed Planned Development 
Permit is not consistent with the site’s current R-1-8 Zoning. The proposed 
Planned Development Zoning associated with the development is 
recommended for denial as it does not conform to City Council Flag Lot Policy 
6-19 as well as the goals and policies of the General Plan, as discussed above.     

c. The Planned Development Permit, as approved, is consistent with applicable 
city council policies, or counterbalancing considerations justify the 
inconsistency; and 
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Analysis: As explained in detail above, the proposed Planned Development 
Permit is not consistent with the development standards of City Council Policy 
6-19: Flag Lot Development. This policy was established to preserve the City’s 
existing single-family neighborhoods from redevelopment with small-lot, high-
density development. The policy explicitly states that flag lot developments are 
not appropriate in neighborhoods where a series of larger lots could be 
converted to flag lot developments, thereby raising the density and changing 
the neighborhood character. Development of the subject site with three single-
family residences on separate lots, including two flag lots, would result in the 
fourth conversion of a large lot into smaller lots in the Curtiss Avenue 
neighborhood. This conversion could set a precedent for further flag lot 
development of at least 12 similar large parcels along Curtiss Avenue.  
This project proposes lot sizes that do not meet the minimum lot size of 8,000 
square feet as recommended in Council Policy 6-19. Unit No. 2 and Unit No. 3 
would have no direct frontage on Curtiss Avenue, as required by Policy 6-19, 
and neither lot is oriented toward nor visible from the street. While a portion of 
the residence on Unit No. 3 would be visible from the street and its front door 
is oriented towards Curtiss Avenue, the proposed development has limited 
visibility beyond Unit No. 1 at the front of the site.     

d. The interrelationship between the orientation, location, mass and scale of 
building volumes, and elevations of proposed buildings, structures and other 
uses on-site are appropriate, compatible and aesthetically harmonious; and 

The proposed project includes the construction of three, Spanish-style homes. 
Although no other homes in the adjacent neighborhood are designed with a 
similar style, the massing and architectural character of the residences are 
compatible with one another and create harmonious aesthetic across the site 
but not with the neighborhood.   

e. The environmental impacts of the project, including, but not limited to noise, 
vibration, dust, drainage, erosion, storm water runoff, and odor which, even if 
insignificant for purposes of the California Environmental Quality Act (CEQA), 
will not have an unacceptable negative effect on adjacent property or 
properties. 

Because this project was recommended for denial, the current environmental 
review is a statutory exemption under California Environmental Quality Act 
(CEQA) Guidelines Section 15270 for Projects Which Are Disapproved. Full 
environmental review was not performed because the applicant requested to 
proceed straight to public hearing before the Planning Commission and City 
Council. 

10. Demolition Permit Evaluation Criteria. Under the provisions of Section 20.80.460 
of the San José Municipal Code, prior to the issuance of any development permit, 
which allows for the demolition, removal or relocation of a building, the following 
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shall be considered to determine whether the benefits of permitting the demolition, 
removal or relocation outweigh the impacts of the demolition, removal or relocation: 
a. The failure to approve the permit would result in the creation or continued 

existence of a nuisance, blight or dangerous condition; 

b. The failure to approve the permit would jeopardize public health, safety or 
welfare; 

c. The approval of the permit should facilitate a project which is compatible with 
the surrounding neighborhood; 

d. The approval of the permit should maintain the supply of existing housing 
stock in the City of San José; 

e. Both inventoried and non-inventoried buildings, sites and districts of historical 
significance should be preserved to the maximum extent feasible; 

f. Rehabilitation or reuse of the existing building would not be feasible; and 

g. The demolition, removal or relocation of the building without an approved 
replacement building should not have an adverse impact on the surrounding 
neighborhood. 

The project includes the demolition of an existing single-story, single-family 
residence, which was constructed in 1905 and is located at the front of the site. 
This structure is not listed on the City’s Historic Resources Inventory; however, 
its age may qualify as a historic resource.  A Historic Assessment of the existing 
residence, which has not been submitted to the City by the applicant, would be 
required as part of the environmental analysis prior to demolition of the 
structure.  Demolition of this residence for the construction of three, single-
family residences would result in further densification of this historically single-
family neighborhood.  Based on the above considerations, staff does not 
recommend demolition of this structure.  

 
Based on all of the above facts and findings for this Planned Development Rezoning and 
Planned Development Permit application, this proposal to rezone the site to R-1-8 (PD) 
Planned Development Zoning District and a Planned Development Permit to allow the 
construction of three single-family detached residences on a 0.42 gross acre site, is 
hereby denied.   
 
 
DENIED this __ day of __ 2017, by the following vote: 
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 AYES: 
 

 

 NOES: 
 

 

 ABSENT: 
 

 

 DISQUALIFIED: 
 

 

 
 

 

 SAM LICCARDO 
Mayor 

ATTEST: 
 
 

TONI J. TABER, CMC 
City Clerk 
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