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RESOLUTION NO.

A RESOLUTION OF THE COUNCIL OF THE CITY OF SAN
JOSE AMENDING COUNCIL POLICY 7-13 “POLICY FOR
THE SALE OF SURPLUS PROPERTY WITH PROVISIONS
RELATING TO AFFORDABLE HOUSING” TO CONFORM
WITH THE CALIFORNIA SURPLUS LAND ACT

WHEREAS, the City Council of the City of San José (“City”) adopted City Council Policy
7-13, “Policy for the Sale of Surplus Property with Provisions Relating to Affordable
Housing”, by City Council action on April 26, 2016, to update the City’s procedure for
the disposition of surplus City-owned property to reflect the general terms of Assembly
Bill 2135 which went into effect on January 1, 2015 (“Policy”); and

WHEREAS, this Policy is designed to facilitate the process for identifying and disposing
of residential surplus land, guides how the City designates property as “surplus,” and
the process by which it must be transferred or sold, with the intention to prioritize
affordable housing development, and a secondary emphasis on the development of

open space and spaces for educational use; AND

WHEREAS, in 2019, the California Legislature amended Cal. Gov. Code Section 54220
et seq. (“Surplus Land Act”), implementing new requirements for local agencies’ sale of

surplus land including, but not limited to, requiring written notice of availability; and

WHEREAS, as a charter city, the City took the position that it was not required to follow
the requirements of the Surplus Land Act where it was inconsistent with the City’s
Municipal Code, however this position was held to be invalid by the courts in the case of
Anderson v. City of San José (Santa Clara Sup. Court Case No. 16CV297950, Sixth
Appellate District Case No. H045271) which held that the Surplus Land Act
constitutionally applies to charter cities; and
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WHEREAS, since this ruling, the City has acted in a manner consistent with state law
as it pertains to the sale of surplus land and has followed state law in the event of any
inconsistencies between the Municipal Code and the Surplus Land Act; and

WHEREAS, on May 21, 2021, the Office of the City Auditor published Audit #21-03,
“‘Real Estate Services: Better Tools and Coordination Can Improve Asset Management
and Service Delivery,” with recommendations to better manage the City’s real estate
assets, including Recommendation #6 which states: “In order to ensure compliance with
California’s Surplus Land Act, the Real Estate Division should work with the City
Attorney’s Office to update Council Policy 7-13 and the San José Municipal Code
(Chapter 4.20) and bring to the City Council for approval”; and

WHEREAS, the City desires to amend the Policy to conform with the Surplus Land Act,
as recommended by the Office of the City Auditor; and

WHEREAS, this Policy supersedes City Council Policy 7-13 approved by the City
Council on April 26, 2016;

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF SAN
JOSE THAT:

The revised City Council Policy 7-13, entitled “Policy for the Sale of Surplus Property
with Provisions Relating to Affordable Housing”, which revised policy is attached hereto
as Exhibit A and incorporated herein by this reference as though fully set forth herein, is
hereby approved and shall, as of the date and time of adoption of this Resolution,

replace City Council Policy 7-13 approved by the City Council on April 26, 2016.
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ADOPTED this day of , 2022, by the following vote:

AYES:

NOES:

ABSENT:

DISQUALIFIED:

SAM LICCARDO

Mayor
ATTEST:

TONI J. TABER, CMC
City Clerk
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City of San José, California

COUNCIL POLICY

TITLE POLICY FOR THE SALE OF PAGE POLICY NUMBER
SURPLUS PROPERTY WITH
PROVISIONS RELATING TO 10of5 7-13

AFFORDABLE HOUSING

EFFECTIVE DATE April 26, 2016 REVISED DATE

APPROVED BY COUNCIL ACTION  04/26/2016, Item 4.1

BACKGROUND

In 2019, the California Legislature amended the Surplus Land Act, implementing new
requirements for local agencies’ sale of surplus land including, but not limited to,
requiring written notice of availability, defining with specificity “surplus lands” and
expanding the definition of “exempt surplus land.” The Surplus Land Act at Cal. Gov.
Code § 54220 et seq., as may be amended from time to time, and with accompanying
guidelines, may hereinafter be referred to as “SLA.”

Municipal Code Chapter 4.20, Procedure for Selling City-Owned Property, provides that
all sales of municipally-owned real property shall be accomplished: (i) by a competitive
process; (ii) at fair market value; (iii) after notice to the public-asprevided-in-Section
4.-20-010J-; (iv) upon €Council finding and determination that any such real property is
surplus; and/or (v) otherwise upon such terms and conditions as the eCouncil may
direct and as otherwise in compliance with the SLA. The purpose of this Policy is to
outline a process that is specific to residential-surplus land and-which conforms to

procedure mandated under the updated SLA. prioritizes-affordable-housing-uses-over
park or school uses and prior to the sale to a private party.

The most recently approved revisions to Municipal Code Chapter 4.20 focused on
replacing the City’s procedure for the disposition of real property with the recently
expanded procedures of the disposition of real property required under the SLA, as it

may be amended from time to time.the-following-areas:
Establichi : _rathert I : Lol _

DRAFT--Contact the Office of the City Clerk at (408)535-1260 or CityClerk@sanjoseca.gov for final
document.



City of San José, California

TITLE POLICY FOR THE SALE OF PAGE POLICY NUMBER
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PURPOSE

This policy provides additional clarification and is designed to facilitate the process for
identifying and disposing of residential-surplus land as provided in the Municipal Code
and in the SLA. The policy strengthens the ability for affordable housing developers,
among other specified entities, to acquire surplus land, and it contains affordable
housing requirements under certain circumstances. The policy also affirms that surplus
land can be sold by the City for a below market rate_in certain specified circumstances.
Finally, the policy restates Council's previous direction regarding the importance of
promoting affordable housing within the City in addition to open space, and the
development of educational institutions, in accordance with the SLA.

POLICY

The following information generally outlines the process that shall be used when
evaluating City owned property for a potential surplus sale. Exhibit A to this policy
provides the specific steps that shall be performed in determining whether a property is
surplus to the needs of the City and if so, the actions that are required to sell the surplus
property.

A. Determining Whether Property is Surplus to the needs of the City

1. Real Estate staff shall maintain a list of all City real estate assets including
location, size, zoning, and other property related information that has been
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City of San José, California

TITLE POLICY FOR THE SALE OF PAGE POLICY NUMBER
SURPLUS PROPERTY WITH
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AFFORDABLE HOUSING

placed in their custody. It should be noted that there are additional City owned
properties outside of the inventory maintained in Real Estate that is
maintained by other City Departments such as parks, housing sites, libraries,
airport related property, and community centers.

2. Real Estate staff shall confirm ownership, prepare various documents related
to size and configuration of the property, develop a preliminary estimate of
value, and identify any restrictions on use when a site is being evaluated for a
potential surplus sale.

3. Real Estate staff shall communicate with other City Departments including but
not limited to the Housing Department, Parks, Recreation and Neighborhood
Services, Department of Transportation, and the Department of Public Works
to determine if there is a current or intended future use of the subject
property, in order to determine whether the property should be considered
"needed for, or adaptable to, a City use".

4. If a City use is identified for the subject property, the Department requesting
such use shall conduct a fiscal analysis for the property. During this internal
review period Real Estate staff shall also undertake their analysis of whether
the subject property is independently developable and develop a good faith
estimate of the market value for the property.

5. Real Estate staff will prepare an informational-memorandum to the City
Council advising them of the results of steps "24" through "4", above,
(including identification of all internal stakeholders and outside parties with
whom communications were had, and a summary of the basis for all
conclusions reached) and, if applicable, staff's irtention-recommendation to
proceed to declare the subject property surplus_ under the SLA and to
subsequently;- market and dispose of the property. _Any real property
disposed of through the authority granted to the City Manager under Chapter
4.04 of the Municipal Code that does not require separate Council approval
shall not be subject this requirement.

6. Ifitis determined that there is a bona fide need to keep the property for City

purposes, the property is-removed-from-thelist-of potentialshall not be

included in the City’s list of surplus properties.

7. If no City use is identified_and; Real Estate staff shal:determines that the
subject property should be declared surplus real property, staff shall follow
the formal disposition process mandated by the SLA and the internal process
as described in Exhibit A.
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BE. Annual-Reporting of Surplus Sold Property

41— Real Estate-staff shallReal Estate staff shall coordinate with the
Department of Finance to create and maintain a list of properties that are
declared surplus to the needs of the City and shall submit the list to the California
Department of Housmq and Community Development (HCD), as required by the
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EXHIBIT A

Process to Determine Whether Property is Surplus to the needs of the City and
Subsequent Sale of the Property

A.

Prepare the File - Real Estate staff will confirm ownership, prepare various
documents related to size and configuration, develop a preliminary estimate of
value, and identify any restrictions on use.

Conduct Internal Review - Real Estate staff will communicate with internal
stakeholders to determine if there is a current or intended future use of the subject
property, in order to determine whether the property should be considered "needed
for, or adaptable to, City use".

Fiscal Analysis by Internal Stakeholders - If there is an interest expressed by an
internal stakeholder, the requesting party conducts a fiscal analysis determining the
cost/benefit of retaining the property. During the fiscal analysis Real Estate staff will
determine if the property is independently developable and will develop a good faith
estimate of the market value of the subject property.

Retain Property in City Inventory - If it is determined that there is a bona fide need
to keep the property for City purposes, the property is removed from the list of
potential surplus properties. If it is determined the property should continue to be
considered for surplus sale continue to Step E.

. Inform the City Council of the Results of Steps "A" through "D", above — Real

Estate staff will prepare an-infermational memorandum to the City Council advising
them of the results of steps "A" through "D", above (including identification of all
internal stakeholders and outside parties with whom communications were had, and
a summary of the basis for all conclusions reached) and, if applicable, staff's
intentionto-proceed-torecommendation of a declaration of surplus_under the SLA
and to subsequently -market-and-dispose of the property. Any real property
disposed of through the authority granted to the City Manager under Chapter 4.04 of
the Municipal Code which does not require separate Council approval shall not be
subject this requirement.
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FG. Initiate-Proceed with the SLA54222 Disposition Process - If no City use is

|dent|f|ed Real Estate staff shaII p%pa*es—the—nehﬂeatmﬂette#m—aeeerdanee—\m

prescribed in the SLA which includes, generally and as of the time of the adoption of
this policy, the following:

e providing a notice of availability of the property to certain specified entities;

e exemptions classifying “exempt surplus land” under certain specified

conditions;

e procedures for the negotiation and the final disposition of the property;

e specific affordable housing minimum requirements;

e certain deed restrictions on the future use of the property; and

e other specified procedures and requirements.
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GN. Prepare Annual-Report of Surplus and Sold Properties - Real Estate staff
shall coordinate with the Department of Finance to create and maintain a list of
properties that are declared surplus to the needs of the City and shall submit this list

to the HCD as reqwred bv the SLA wm—preparaa#m#e#ma#enakrepe#e#p#epemes

HO. Significant or Unusual Properties - The City Manager may modify the process
described above from time to time in order to accommodate circumstances
applicable to significant or unusual properties, so long as the modifications do not
conflict with Chapter 4.20 of the San José Municipal Code and the SLA.
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