Attn: City Clerk, 2" Floor West Wing

This Agreement (“Agreement”) is made and entered into by and between the CITY OF
SAN JOSE, a municipal corporation of the State of California (“City”), SummerHill Epic
Way, LLC, a California limited liability company (“Townhome Developer”), and Seely
Development Partners LLC, a Delaware limited liability company and Trimble Building A
Holdings LLC, a Delaware limited liability company (the “Apartment Developer”)
(collectively referred to herein as the “Developers”) as of the date of City's execution
(“Effective Date”). Each of City and Developers are sometimes hereinafter referred to as

a “Party” and collectively as the “Parties.”
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the "lownhomes”) and 1,318 multi-tamily apartment units in four separate

buildings (collectively the “Apartment Buildings”). The For-Sale Units and each
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Parkland Obligation and Applied Credits") or in a different order. One multi-family

Apartment Building will be deed restricted strictly for low-income affordable
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Credits for each Phase of the Development that must be satisfied prior to the
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The Phase Credits are annlied to each Phase nnlv and Phace Cradite fram nna

existing single family residential houses, the City reserves the right to pursue the
remedies in this Agreement against the offending Phase and is subject to receive

the equivalent amount of Parkland Fees that were applied as a credits for that
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Thousand Three Hundred Nine Dollars ($19,910,309) for i) the dedication of land

the City (collectively, the "Turnkey Park Credits").
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demonstrate fulfilling the Parkland Obligation owed by each Phase of the
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application of all credits to use as an example, or verification, of how the credits

Each Phase of the Development will be subject to pay potential Parkland Fees

prior to receiving its first building permit (or in the case of the For Sale Units, prior
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per the City’s Parkland Fee Schedule in Resolution No 78733 and as
amended by Resolution No.RES2024-422

2. The Phase Credits are then applied to each Phase and the Parkland

Obligation is reduced accordingly.
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are exhausted.

City, resulting In lurnkey Park Credits of $8,410,309. The
remaining dollar obligation is subtracted from the value of the
Turnkey Park Credits which gives an amount that the Parkland
Obligation is exceeded by: $1,595,405 ($8,410,309 - $6,814,905
= $1,595,405). That amount of money, $1,595,405, can be
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apply the carryover balance of $1,595,405 as a Turnkey Park
Credit to meet its Parkland obligation. The Townhomes obligation

would be met as follows: gross obligation to provide 1.509 acres

$11,500,000. After the Townhomes Parkland obligation is met,
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6. Once the City’s Director determines the Parkland Fees due for a Phase
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Building Department that the specific Phase has met its Parkland
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subsequent Phase of Development until all Turnkey Park Credits are

exhausted .

and credits available to be applied during each phase of the
Development construction in accordance with the above steps as

applied to the anticipated sequencing of the Development construction
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Phase of the Development shall meet its Parkland Obligation.
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Phase of Development has a Parkland Obligation, available Phase

Credits are exhausted:
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Housing Credits, Private Recreation Credits and Affordable

units total);

restricted units for moderate income households (371 multi-family

units total):
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application of Turnkey Park Credits $6,690,809 ($8,384,600 -
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for low-income households (178 multi-family units total);

of the first residential building permit for the Development. For

example, if the first building permit for the Apartment Development is

cuttipliance witl uis Agreernent ana e ity nas accepied ine rark

Site by recording a grant deed before January 1, 2031.

the fully improved Park Site to the City within that time, the City shall have the sole option
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the Parties hereby agree as follows:

The Developers represent and warrant to the City that the following facts are true and

A. The statements and certificates made on the Tentative Map and documents

filed in conjunction with the zonina requlations adopted with, the Tentative

Ol Us Ayreerieriy, ol i Cormiecuort witl e execuluorl Ol Uis AYIeelnerit,
are now, to Developers’ knowledge, in full force and effect and contain no
inaccuracies or misstatements of fact. The Developers covenant that at
such time the City notifies the Developers of the City's intention to accept

the Park Improvements, if to Developer's knowledge, any of these
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information required to render the documents accurate, complete and
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Developers’ signatories to this Agreement is (are) duly authorized to sign
this Agreement on its behalf. In the event the Developers are not the legal
owner of the real property identified on the Tentative Map, the legal owner

A. The Apartment Developer affirms their Irrevocable Offer to Dedicate

execution of this Agreement. The Apartment Developer shall be responsible
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Director, that particularly implement the description of list of Park
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specifications in effect on the Effective Date of this

A
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of construction within six months after the issuance of a first
residential Building Permit. Construction of the Park Site must

be completed within five (5) years after the issuance of the
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in accordance with the requirements and specifications set forth in this
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year and administratively allow non-substantive changes to the Park

associated with the substantive change initiated or requested by the

Developers shall be the Developers’ sole responsibility.

improvements pursuant to the Park Impact and Parkland Dedication
Ordinances. The description of the private recreation improvements to be

included in the Development by the Developers that will receive credit

the Apartment Buildings, and the temporary Certificate of Occupancy for the

last constructed For-Sale Unit. The City will inspect all completed private
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for the subject residential unit in accordance with the preceding sentence.

improvements shall be disallowed and the Developers shall be required to

pay the pro-rata portions of the Parkland Fees for the incomplete portion(s)

the site as well as occasional closures as necessary for safety or

maintenance obligations, subject to approval and satisfaction of the City’s
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and Parkland Dedication Ordinances except those private recreation
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this Agreement, the City affirms its intent to accept dedication of the
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A. City acknowledges and agrees that the Developers’ performance of this

Agreement shall satisfy the Developers' obligations under the City’s Park
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Tentative Map, provided, however, building permits, inspections and

Parties acknowledge and agree that the calculation of the Developers’
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residential building for that Phase prior to the start of construction of that
building in the Phase. The applicable Developer may be required to pay

additional penalties and late fees as set forth in the Schedule of Parkland

D. Developers acknowledge that the costs and expenses for the design,
development, construction, and supervision related to the Park

Improvements, and dedication of parkland, may exceed the Parkland Fees
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Development that will result from the Park Improvements and land
dedication, the Apartment Developer agrees to design, develop, and

construct the Park Improvements on the Park Site and dedicate the Park
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City’s obligation in Section 2.K above to accept such dedication.
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based off of 17.5% of the Construction Total cost as shown on the Cost

Agreement pursuant to the provisions of Section 2 (above) or if the Review
Fee paid pursuant to Section 3A (above) is insufficient for City’s review and

inspection as set forth herein, then the Director of PW, at the Director of

P\\/'e anle dierratinn chall hava tha rinht tn acralata tha tatal actimatad ~rnct

adopted protocols. This calculation shall not result in any cost to the City
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3. Warranty Security. To warranty the Developers’ work for a period of

one (1) year following recordation of the Notice of Acceptance
against any defective work or labor done or defective materials with
respect to the Park Improvements, security in the additional amount

of Twenty-Five Percent (25%) of the estimated cost of the Park

1. The Apartment Developer shall provide the required security on

forms approved by City and from sureties authorized by the
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required by Section 5(A) of the Agreement for One Hundred Percent
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4. A condition of the Developers’ security IS that any request by the

Developers for a reasonable extension of time for the
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such extensions shall not affect the validity of this Agreement or
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completion of the work under this Agreement, the Director of PW may
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Sections 66499.7(a)-(g).

expiration of the 1-year warranty period and settlement of any claims

filed during such warranty period.
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Developer copies of any invoices for third party costs and reasonable
expenses and fees, including reasonable attorney'’s fees incurred by
the City along with City’s written request for payment thereof, and if
such invoices are not directly paid in full by Apartment Developer

within thirty (30) days of such written request, City may retain from

D T it st

repairs regardless of what entity owns the underlying property. Any repair
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responsible for any accident, loss, or damage, regardless of cause,
occurring to the work or Park Improvements prior to recordation of the

Notice of Acceptance of the work or improvements.
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the approval of 100% construction drawings;
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Site must be completed and dedicated to the City within five (5) years of the
issuance of the first building permit for the Development and nothing herein

is intended to relieve the Developers from such obligation.
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work described herein and hold the Developers and its surety liable for all
damages suffered by the City as a result of the Event of Default. The City

shall have the right, at its sole discretion, to draw upon or use the

contract or by any other method the City deems appropriate, at the sole cost
and expense of the Apartment Developer. In such event, the City, without
any liability whatsoever, may complete the Park Improvements using any of

the Apartment Developer materials. apoliances. nlans. or other pronertv
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Period”), which notice shall state in reasonable detail the nature of the
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the Developers commence to cure the default within the Notice Period and

prosecutes the same to completion within a reasonable time thereafter.

E. If an Event of Default occurs, the Developers agrees to pay any and all

A. The City, or any officer, employee, or agent thereof shall not be liable for
any loss or injury to persons or property occasioned by reason of the acts
or omissions of the Developers, its agents, employees, contractors, or
subcontractors in the performance of this Agreement. The Developers

further acknowledae and aaree to nrotect. indemnifv. defend and hold the

[ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. }




v T TS T CERAGIRT R DTN TRA T TRNT GRS g T TR MR MR MR YT OISO 7T TR RN TTRR TN SSOgTRRmTATIIm TERT Ay S e

all liability, loss, cost and obligations on account of or arising out of or

-

the Developers under this Agreement, except to the extent such injury or

harm is caused bv the sole active nealiaence or willful misconduct of the
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assumption by the City of any responsibility or liability for any loss or

Any notice required or permitted to be given under this Agreement shall be in writing and

[ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. }




To Developers: SummerHill Epic Way LLC
Attn: SummerHill Homes, Vice President of Development
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terms, conditions or obligations under this Agreement without the express written consent
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acceptance of the Apartment Developer's Park Site and Park Improvements, and the

associated warranty period has expired.

Fl -

the reasonable control of a Party, including war, public emergency or

- @ ' ‘ " . 1 ' e M D A za= = AN

[ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. }




D. OII0UIU d roIce Iviajeule CvellL pievellt uie periolindalice Ol Uiis AylecellierlL,

in whole or in part, the Party affected by the Force Majeure Event shall be

2. Negligence or failure of the Developers to perform its obligations

under a contract for the Work (other than for a Force Majeure Event
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funds necessary to carry out its obligations under this Agreement or
the termination of any contract for the prosecution of the Work for

such reason or for the Apartment Developer's default under such

[ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. }




A. The Developers shall be solely responsible to implement internal controls
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books of account, invoices, vouchers, cancelled checks, receipts, and other
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Performance Surety Bond and Notice of Acceptance or within 15-

B. Copies of such documents shall be provided to the City for inspection at

City Hall when it is practical to do so. Otherwise, unless an alternative is
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be lost or discarded due to dissolution, disbandment or termination of the
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that the records and documents be maintained in City Hall. Access to such
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A. Captions. Captions and Sections of this Agreement are for convenience
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herein or a waiver of any subsequent breach or violation of the same term,

E. Plurality. As used in this Agreement and when required by the context,

each number (singular and plural) shall include all numbers.

F. Compliance with Laws. = The Developers, its employees, agents,

[ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. }
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any way, against any person on the basis of age, sex, race, color, religion,
sexual orientation, actual or perceived gender identity, disability, ethnicity,

national origin, or any other recognized or protected class in connection with

invalid by a court of competent jurisdiction, the remaining provisions or
portions of this Agreement shall remain in full force and effect unless

amended or modified by mutual written consent of the Parties.

K. This Agreement is entered into pursuant to and shall be governed by the

[ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. }
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WITNESS THE EXECUTION HEREOF the day and year hereinafter written by City.
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design elements that are reflective of the history of the site; 5. A dog park with separate
areas for large dogs and small dogs; 6. A public plaza; 7. Pollinator gardens; 8 Pickleball
Sports Courts; 9. Pedestrian and bike paths; and 10. Outdoor fitness area
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Standards are then revised, Developers shall design and construct the Park
Improvements in accordance with the revised Turnkey Standards.
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1 City’s Specifications, Turnkey Standards and the Project Specifications
shall be collectively referred to as the “Plans.” The Park Improvements shall
be constructed in accordance with the Plans.

2. In the event of a conflict between the Turnkey Standards and the City’s
Specifications, the Turnkey Standards shall prevail.
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T I ne Froject Speciticatons snall be supmitea In a umely manner in oraer 1
ensure that the Developers complete the Park Improvements on or before
the completion date specified in this Agreement. The Developers shall not
construct any Park Improvements unless and until the City’s Director of
Public Works (“Director of PW”) has approved the Project Specifications in
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Developers agree to comply with the prevailing wage requirements set forth
in Sections 7-1.01A(2) through 7-1.01A(3) of the City of San Jose,
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reference as though set forth herein in their entirety. The Developers
acknowledge that it has reviewed the Prevailing Wage Requirement and is
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compliance with the Prevailing Wage Requirement in all agreements it

enters into with contractors and subcontractors for construction work on the
Darl lmnravamante Tha Navalanare arknoawledne and aaree that thev are
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from d|stant cheap-labor areas.
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decreases the amount of poverty and reduces the amount of
taxpayer funded social services in San Jose.
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2. Remedies: The City and Developers recognize that the Developers’
breach of the Prevailing Wage Requirement set forth above will cause
damage to the City by undermining the City’'s goals in assuring timely
payment of prevailing wages and will cause the City additional expenses in
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officers. Copies of such records or documents shall be provided to the City
for audit at City Hall when it is practical to do so. Otherwise, unless an

AltArnatiiA e mntiialhy aaraad 1inAan tha rarAarde Ar Aariimante chall ha
4. Remedies Cumulative: The remedies set forth in this provision of the
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1. Access. The Director of PW and the Director of PW's designated

vAanrAanAntAativiAn~ inAliiAin~ vanidlh A b limitntianm PN Tt = TP NN Ath A Nt

and his on-site representatives to not unduly interfere with ongbing
construction work.

made for ahy emgrgency work which may be required. In addition,

[ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. }




telephonerhumbers of at least two (2) individuals in charge of or
responsible for the work who can be reached personally in case of
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representative'Who shall have the au{hority to represent the Director
of PW. The Developers' authorized representative shall be present
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d. The City's rights under this Agreement shall not make the
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The Park Improvements shail D€ COMPIELEU 111 dULUIUGIUS WILH WIS PIovionsin v e
Agreement to the satisfaction of the Director of PW.

7.4 The City will process acceptance dOCUMENLAUUI (INVUUE Ul AuLspianive)
within ten (10) business days of the date of City's final inspection or the date
upon which the Developers returns to City the appropriate signed
acceptance documentation, whichever is later, provided that:

[ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. }
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completed; and

b. The Developers has performed and satisfied any and all terms,

conditions, and obligations required under this Agreement prior to
arrantanra nf tha Park Imnravamante inchidina hiit nat limited tn

Heaimn T10r park 1ana uses. 11e rdik OIlle [1usL UL Tlave dily ugcu
restrictions, environmental covenants, on-going environmental monitoring,
operation or maintenance or permit requirements, or any other

subject to the approval of the Director of PW, prior to the City's acceptance
of the Park Site and Park Improvements:

[ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. }
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execution of this Agreement and an updated title report at least
ninety (90) days prior to the anticipated completion of the Park
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Park Site, as approved by City Surveyor, properly executed and
acknowledged, subject only to the exceptions to title, if any, approved

Site. Developér shall also provide to City, at the Developer's sole
cost, a report, prepared or updated no earlier than twelve (12)

mn mmbtlin lhAfAavA A mrAmAAA A AAaAaAantAnAA Af thA Davly lrmanvrAviarm Aante

(defined in Section 3 below), in excess of regulatory accépted
enwronmental screemng I|m|ts for park land uses the D|rector shall
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review and approval of tﬁé ‘lii‘rev(:fér of PW.
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all Developers’ employees, agents, represeiauves, culudacuis  anu
subcontractors to observe and comply in all material respects with all such
existina and future laws. ordinances, regulations, orders and decrees of

any material respect any applicapie 1aws In e piains, urawiiys,
specifications, or contract for the work in relation to any such law, ordinance,
reaulation. order. or decree. the Developers shall promptly report the same

2. The Developers shall, at its sole cost and expense, obtain ail governimental
reviews and approvals, licenses, and permits which are, or may be, required
and necessary to construct and complete the Park Improvements in
accordance with the provisions of this Agreement, including, but not limited
to, site development reviews, development permits and environmental

= == -1

[ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. }




VUIIMIUVI IO TUULIIVUVT I VI WUV IV IV Y DY WTM VM) W Sassias s sy s

governmental approvals, licenses, and permits. If the Developers for any
reason fails to comply in any material respect with any of the City's

EXCepL Il Cullipldlive will dall applivavice clivituliniginal 1avws. 1Vl uIc
purposes of this Agreement, the term “Hazardous Substances” or
“Hazardous Materials” shall mean any substance or material which is

[ DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document. }
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Park Site or the migration thereof from or to any other property adjacent to,
or in the vicinity of, the Park Site; and

2. Any claims made or threatened by any third party against the Developers,
the City or the Park Site relating to any loss or injury resulting from any
Hazardous Substance; and

any pdrt uereol W be Supjecl W dily 1e3UILUulD Ul I UWIHISISIY,
occupancy, use for the purpose for which it is intended, transferability or suit
under any environmental law.
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Site, if applicable.
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and

5. Builder's Risk insurance providing coverage for “all risks” of loss; and

costs as a result of pollution conditions
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single limit per accident for bodily injury and property damage; and
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($1,000,000) per accident; coverage shall be endorsed to state
carrier waives its rights of subrogation against the City, its officers,
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which the City has an insurable interest; and
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MIVIHOUO  Uviivuy  1vuuwa v R e ] PR _————r— -

automobiles owned, leased, hired or borrowed by Developer
The coverage shall contain no special limitations on the scope

b. The Developers' insurance coverage shall be primary
insurance as respects the City, its officials, employees, and

b. Coverage shall contain a waiver of subrogation in favor of

Nite, da ~AffiniAla AnanlAaiiAaAaas AnA AAnAnte
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prior written notice shall apply in the event of cancellation for non-
payment of premium.

cerumncates ana enaorsemernts 10r edcr Insurdrice polily die W be siyrieu vy a peisuil
authorized by that insurer to bind coverage on its behalf.
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County-Recorder, only upon the following event:
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TENTATIVE MAP NO. T/PT22-003 (Chapter 19.38 of SJMC) ", executed
simultaneously with this rrevocable Offer of Dedication.

Until such Grant Deed is recorded. CITY shall not be responsible for and shall incur no liability
with respect to the Park Property. GRANTOR. with respect to such offer of dedication, retains
the right to control the Park Property until this offer of dedication is accepted and the Grant Deed
is recorded as outlined herein.

The provisions hereof shall inure to the benefit and be binding upon the heirs, successors, assigns
and personal representatives of the respective parties hereto.
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individual who signed the document to which this
certificate is attached, and not the truthfulness,
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REAL PROPERTY in the City of San Jose, County of Santa Clara, State of California,
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performed thereunder or to the specifications accompanying the same shall in any way
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community parks, construct park or recreational improv'emén\é and/or pay parkland in-
lieu fees; and,

B
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1) General and special taxes and assessments for the fiscal year 2026-2027, a lien
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3) Water rights, claims or title to water, whether or not shown by the public records.

the current minimum standard detail requ'irvé'nwvéﬁ’;s?c').r-,&l?l'kfl\.l”svﬁs- I-ancrjtl-tlve
surveys.
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