
































































































 

101 W. Santa Clara St., San Jose, CA 95113 | sjchamber.com | 408-291-5250 | info@sjchamber.com 

 
January 21, 2026 
 
City of San Jose City Council  
200 E. Santa Clara St.  
San José, CA 95113 
 
 
RE: Items 8.2: Downtown Residential Incentive Program Expansion, 8.3: Multifamily Housing 
Incentive Program Extension, & 8.4: Amendments to the Inclusionary Housing Ordinance.  
 
Dear Mayor Mahan and Honorable Councilmembers, 

On behalf of the San Jose Chamber of Commerce, I write in strong support of staff’s proposed 
updates to the City’s housing policies intended to accelerate housing production, including 
extensions of the Downtown Residential Incentive Program and the Multifamily Housing 
Incentive Program, as well as amendments to the Inclusionary Housing Ordinance. 

Housing—particularly affordable and workforce housing—is the top concern of our members. 
To sustain San Jose’s economic vitality, we must advance policies that meaningfully increase 
housing production. Meeting the state-mandated goal of 62,000 new homes by 2031 will 
require decisive action now. 

San Jose’s competitiveness depends on its ability to house the workforce that powers our 
economy. Employers consistently cite housing costs and availability as major barriers to growth, 
talent recruitment, and long-term investment. Streamlining policies that make it easier, faster, 
and more cost-effective to build housing is essential to the city’s future. 

For these reasons, the Chamber believes the following policy actions will make a measurable 
difference in supporting San Jose’s short- and long-term growth, vitality, and economic success: 

Downtown Residential Incentive Program 
The proposed updates appropriately refine the Inclusionary Housing requirements to better 
support workforce housing, streamline program implementation, and expand eligibility to 
include commercial-to-residential conversions for mid- and high-rise buildings within the 
Downtown Planned Growth Area, consistent with City criteria. These changes better align the 
program with current market conditions and improve long-term feasibility. 

Multifamily Housing Incentive Program 
The Chamber advocated for the creation of this program in 2024 and remains strongly 
supportive of its extension. The program has already enabled several multifamily developments 
to move forward and continues to hold meaningful potential to unlock additional housing 
production. 
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January	22,	2026	
	

San	José	City	Council	
City	of	San	José	
200	East	Santa	Clara	Street	
San	José,	CA	95113	
Sent	via	electronic	mail	
	
Re:	Amendments	to	Chapter	5.08	of	Title	5	for	the	Inclusionary	Housing	Ordinance	

Dear	Mayor	Mahan,	Vice	Mayor	Foley,	and	City	Council,	

I	have	worked	on	Inclusionary	Housing	Ordinances	for	over	30	years,	in	three	different	
cities,	and	have	also	represented	a	large	market-rate	developer	in	negotiations	with	a	city	
regarding	inclusionary	housing	requirements.	The	purpose	of	affordable	housing	programs	
is	to	address	unmet	housing	needs.	When	the	market	is	already	producing	housing	
affordable	at	a	given	income	level,	there	is	no	policy	rationale	for	imposing	an	inclusionary	
requirement	at	that	same	income	level.	For	these	reasons,	I	was	surprised	by	the	proposed	
changes	to	the	Ordinance,	which	are	inconsistent	with	the	current	housing	conditions	in	San	
José.		

Increasing the Target AMIs Will Not Serve Households Where Need Is Greatest 
Staff	asserts	that	“centering	inclusionary	targets	in	the	60%	to	120%	AMI	band	keeps	
projects	financeable	while	still	delivering	affordability	where	most	working	households	
struggle.”	That	framing	is	fundamentally	flawed.	

Working Households at 80%–120% AMI Are Not Struggling 
According	to	the	most	recent	data	from	the	National	Low	Income	Housing	Coalition	
(NLIHC),	Attachment	A,	households	earning	80%–100%	AMI	have	100%	of	their	housing	
needs	met,	indicating	that	the	market	is	already	producing	sufficient	housing	to	serve	this	
income	range.	At	100%	AMI,	household	incomes	range	from	approximately	$136,650	for	a	
one-person	household	to	$195,200	for	a	household	of	four.	Staff’s	proposal	to	increase	the	
upper	target	to	110%	AMI—where	incomes	reach	$150,260	for	a	one-person	household	
and	$214,720	for	a	household	of	four—focuses	on	households	with	a	greater	ability	to	
afford	market-rate	apartments	in	San	José.	

Working Households at 50%–60% AMI Are Struggling 
The	greatest	housing	cost	burdens	are	concentrated	at	the	lowest	income	levels,	
particularly	below	50%	and	60%	AMI,	where	households	experience	severe	rent	burdens,	
overcrowding,	and	housing	instability.	According	to	the	NLIHC,	only	46%	of	households	
below	50%	AMI	have	access	to	an	affordable	apartment,	and	76%	of	households	below	50%	
of	the	AMI	are	cost	burdened,	meaning	they	pay	more	than	30%	of	their	income	towards	
rent.		



At	50%	AMI,	a	one-person	household	earns	approximately	$70,350,	including	many	
workers	in	healthcare	support,	retail,	janitorial,	and	construction	jobs.	These	are	core	
members	of	San	José’s	workforce.	Shifting	inclusionary	targets	upward	does	not	address	
their	housing	needs;	it	moves	affordability	away	from	households	with	the	greatest	unmet	
need	and	toward	income	levels	already	served	by	the	market.		

City Market Data Does Not Support the Proposed AMI Changes 
The	most	recent	Housing	Element	Report	presented	to	the	City	Council	on	March	18,	2025,	
stated	that	average	Class	A	rents	for	both	one-	and	two-	bedroom	apartments	were	well	
below	the	affordable	rent	limit	for	moderate-income	residents	at	the	end	of	2024.”	This	
trend	continues	as	reported	in	the	Housing	Departments	Quarterly	Housing	Report	Q3	
2025,	as	rents	affordable	at	100%–110%	AMI	exceed	current	Class	A	effective	rents,	
undermining	the	claim	that	these	households	are	priced	out	of	the	market.		

The contrast between current inclusionary requirements, the proposed rent limits, and 
actual effective market rents is illustrated below. 

Table 1: Comparison of Inclusionary Rents and Class A Market Rents 

Type Current Ordinance (50% 
AMI – proposed elimination 

Proposed Ordinance (110% 
AMI – proposed Addition 

Class A Market 
Effective Rents 

1-bedroom $2,010 $4,295 Below $3,500 

2-bedroom $2,261 $4,831 $4,000 

3-bedroom $2,511 $5,368 N/A 

 

As shown above, the proposed inclusionary rents exceed what the market is charging for 
new Class A apartments, while the 50% apartments, which are below the market rents, 
are proposed for elimination. 

Market Conditions Indicate Oversupply and Lack of Demand, Not Unmet Need 
As	reported	in	the	Housing	Departments	Quarterly	Housing	Report	Q3	2025,	Class	A	
vacancy	rates	of	approximately	6%	exceed	the	level	associated	with	a	healthy	market.	This	
indicates	an	oversupply	and/or	lack	of	demand	in	the	very	income	bands	staff	proposes	to	
prioritize.	Many	newer	buildings	are	offering	significant	concessions,	including	multiple	
weeks	of	free	rent,	because	projected	rents	cannot	be	achieved.	Under	these	conditions,	
raising	inclusionary	income	targets	does	not	address	a	market	failure	or	housing	need.		

City Council Direction on Fee Structure Was Not Addressed 
The	Mayor’s	March	Budget	memo	stated,	“revise	the	fee	structure	to	incentivize	on-site,	
affordable	units	builds	for	residents	earning	60-120%	AMI.”	However,	the	staff	proposal	
does	not	address	the	fee	structure	at	all,	nor	does	it	explain	why	this	direction	was	not	
evaluated	or	implemented.	This	omission	is	notable	given	that	fee	policy	is	one	of	the	



primary	tools	available	to	meaningfully	incentivize	on-site	production	without	shifting	
income	targets	away	from	documented	housing	need.	

The	reality	is	that	the	current	in-lieu	fees	are	well	below	the	cost	to	replace	an	affordable	
rental	apartment,	whether	measured	by	the	full	development	cost	or	by	the	subsidy	gap	the	
City	must	fund	when	apartments	are	produced	off-site.	As	a	result,	the	existing	fee	structure	
may	unintentionally	encourage	fee	payment	rather	than	on-site	construction.		

Revisiting	the	fee	structure—consistent	with	Council	direction—could	more	directly	
incentivize	on-site	affordable	housing	production	while	preserving	income	targets	that	align	
with	actual	unmet	housing	need.	Addressing	fee	policy	would	respond	to	Council’s	stated	
objectives	without	weakening	the	ordinance’s	core	purpose.	

Implementation Challenges of Staff’s Recommendations 
Beyond	misalignment	with	the	documented	housing	need	of	the	city,	the	proposed	changes	
raise	implementation	concerns.	

Rental Apartments May Be Difficult to Lease 
If	inclusionary	rents	are	set	at	or	above	what	the	market	will	bear,	the	apartments	may	be	
difficult	to	lease.	As	recently	as	May	18,	2025,	the	Mercury	News	reported	that	“hundreds	of	
below-market	apartments	are	sitting	vacant	across	the	Bay	Area,”	noting	that	newer	
moderate-income	apartments	offer	little	discount	relative	to	market-rate	rents	and	
have	vacancy	rates	roughly	twice	those	of	apartments	targeting	lower-income	households.	

Historically,	market-rate	inclusionary	apartments	have	been	built	as	smaller	apartments	or	
located	in	less	desirable	portions	of	buildings—such	as	lower	floors	or	apartments	facing	
busy	streets	rather	than	interior	courtyards	or	paseos.	When	moderate-income	renters	
have	a	range	of	market	options,	as	they	do	today,	they	are	more	likely	to	choose	market-rate	
apartments	with	better	locations,	layouts,	or	amenities.	

Under	current	market	conditions,	this	creates	a	real	risk	that	higher-AMI	inclusionary	
apartments	will	experience	vacancies,	undermining	both	project	operations	and	the	policy	
goal	of	producing	occupied,	affordable	housing.	

For-Sale Homes May Be Difficult to Sell 
Staff	recommends	setting	affordable	for-sale	prices	assuming	both	the	home	price	and	the	
qualified	buyer	income	are	set	at	120%	AMI.	Unlike	rental	housing,	affordable	
homeownership	pricing	is	highly	sensitive	to	variables	such	as	interest	rates,	downpayment	
requirements,	mortgage	underwriting	standards,	and	buyer	debt	loads.	

It	is	generally	considered	a	best	practice	to	create	a	spread	between	the	income	level	used	
to	price	the	home	and	the	income	level	used	to	qualify	buyers,	thereby	ensuring	a	
sufficiently	deep	pool	of	eligible	purchasers.	When	both	are	set	at	the	same	income	level,	the	
pool	of	buyers	becomes	extremely	narrow.	

To	illustrate	this	risk,	using	conservative	assumptions—a	30-year	fixed	mortgage,	current	
interest	rates,	a	5%	down	payment,	and	housing	costs	capped	at	30%	of	gross	income—a	
household	earning	120%	AMI	($234,250)	can	afford	a	home	priced	at	
approximately	$927,000,	while	a	household	earning	110%	AMI	($214,720)	can	afford	a	



home	priced	at	approximately	$849,000.	This	represents	a	$77,000	difference	in	purchasing	
power.	

When	the	affordable	sales	price	is	set	assuming	120%	AMI	and	buyers	incomes	are	targeted	
at	the	same	income	level,	even	modest	variations	in	credit,	interest	rates,	HOA	dues,	
insurance,	or	property	taxes	can	render	the	home	unaffordable	to	otherwise	income-
qualified	buyers.	In	addition,	households	earning	110%	of	the	AMI,	would	need	to	provide	a	
substantial	additional	downpayment	to	close	the	affordability	gap,	undermining	the	goal	of	
expanding	access	to	homeownership.			

For-sale	developers	operate	under	strict	timelines	to	sell	homes	to	meet	financing	
obligations	and	achieve	project	viability.	Even	in	prior	market	cycles,	when	a	modest	spread	
existed	between	pricing	and	buyer	eligibility,	developers	have	at	times	struggled	to	identify	
qualified	buyers.	Eliminating	that	spread	entirely	increases	the	risk	that	inclusionary	for-
sale	homes	will	be	slow	to	sell	or	unsellable,	creating	financial	and	administrative	
challenges.	

The	City’s	existing	limited	waiver	provision	for	inclusionary	for-sale	housing	implicitly	
acknowledges	this	risk.	When	a	home	is	priced	within	5%	of	market	value,	the	City	allows	
certain	inclusionary	requirements—such	as	shared	appreciation	provisions	and	income	
qualifications—to	be	removed,	while	retaining	owner-occupancy	requirements.	This	
reflects	the	underlying	principle	that	when	a	home	is	effectively	priced	at	market	levels,	it	
no	longer	functions	as	“below-market”	housing	and	inclusionary	requirements	lose	their	
policy	justification.	

Lowering the 99-Year Affordability Term Is Unnecessary 
Staff	proposes	reducing	the	rental	affordability	term	from	99	years	to	55	years,	citing	
alignment	with	state	standards	and	financing	practices.	The	laws	and	programs	cited	do	not	
apply	to	Market-rate	Inclusionary	Housing	Ordinance	units.		

State and Federal Programs Cited Do Not Apply to Market-Rate IHO Apartments 
• State	Density	Bonus	Law	establishes	a	minimum	55-year	affordability	period,	not	a	

maximum.	Nothing	in	state	law	precludes	jurisdictions	from	requiring	longer	
affordability	terms,	and	many	do.	

• TCAC	requirements	apply	to	subsidized	affordable	housing,	not	inclusionary	
apartments	within	market-rate	developments.	Apartments	financed	through	TCAC	
already	have	a	mechanism	in	the	IHO	to	allow	the	length	of	affordability	to	be	
adjusted.		

• LIHTC	affordability	periods	are	frequently	extended	through	refinancing—an	option	
not	available	to	inclusionary	apartments.	To	qualify	for	LIHTC	a	market-rate	
developer	would	have	to	provide	20%	of	apartments	at	50%	of	the	AMI	or	40%	of	
the	apartments	at	60%	of	the	AMI	so	it	is	highly	unlikely	LIHTC	financing	would	be	
used	to	finance	a	mixed-income	development.		One	hundred	percent	affordable	
developments	financed	through	LIHTC	already	have	a	mechanism	in	the	IHO	to	
allow	the	length	of	affordability	to	be	adjusted.		

• Assembly	Bill	243	prohibits	jurisdictions	from	charging	recurring	monitoring	fees	
on	projects	already	monitored	under	state	regulatory	agreements.	As	already	
discussed,	market-rate	developers	are	unlikely	to	qualify	for	any	of	these	state	



funded	programs	and	therefore	there	is	no	conflict	with	the	law.	And	there	is	
nothing	precluding	the	staff	from	including	a	provision	that	local	monitoring	fees	
will	be	imposed	once	the	state	affordability	restrictions	are	lifted.	Inclusionary	
housing	programs,	applied	to	market-rate	housing,	is	monitored	locally	precisely	
because	it	is	not	subsidized	through	those	programs.	

This	distinction	highlights	the	core	value	of	inclusionary	housing.	These	apartments	are	
produced	without	traditional	affordable	housing	subsidies.	Cities	leverage	land	use	tools—
such	as	density	bonuses,	tax	abatements,	reduced	fees,	or	modified	requirements—to	
secure	long-term	public	benefit.	In	exchange	for	those	concessions,	the	public	receives	
affordable	housing	that	remains	affordable	for	generations.	

Useful Life Issue Already Addressed in 2021 
The	City	already	addressed	useful-life	concerns	in	2021,	when	Council	extended	
affordability	to	99	years	and	removed	restrictions	if	a	building	is	demolished.	That	issue	has	
already	been	resolved.	

The	issue	before	the	City	is	not	whether	a	55-year	affordability	term	is	legally	permissible.	It	
is	whether	San	José	should	voluntarily	relinquish	44	years	of	affordability	in	a	program	
specifically	designed	to	create	lasting	public	value—while	simultaneously	shifting	
inclusionary	requirements	toward	income	levels	already	served	by	the	market.	Once	
inclusionary	affordability	expires,	the	apartments	are	permanently	lost	to	the	affordable	
housing	stock.	

Taken	together,	the	proposed	changes	weaken	the	ordinance,	reduce	long-term	community	
benefit,	and	move	the	City	further	away	from	addressing	its	most	pressing	housing	needs.	

Finally,	while	I	have	significant	concerns	with	the	proposed	income	targets	and	the	
reduction	in	period	of	affordability,	I	do	support	staff’s	recommendation	to	streamline	
processing	for	100%	affordable	housing	developments,	as	well	as	the	proposed	changes	to	
the	surplus	credits	option	that	would	create	a	clearer	and	more	predictable	regulatory	path.	
These	changes	would	help	advance	affordable	housing	production	and	improve	program	
administration,	and	I	appreciate	staff’s	work	in	these	areas.	

Sincerely,		

Jacky	Morales-Ferrand	

	

	

	

	



	

Attachment	A:	National	Low	Income	Housing	Coalition		

	





  
 
 
January 19, 2026 
 
SENT VIA E-MAIL ONLY. 
 
San José Mayor and City Council 
City of San José 
200 East Santa Clara Street, 18th Floor 
San José, CA 95113 
 

Re: January 27, 2026, City Council Meeting 
 Item No. 8.4 (Amendments to the Inclusionary Housing Ordinance and 

Regulations)—OPPOSE 
 
Dear Mayor Mahan, Vice Mayor Foley, and members of the City Council: 
 
 The Law Foundation of Silicon Valley and the Public Interest Law Project write to 
express our strong opposition to the proposed amendments to the City’s Inclusionary 
Housing Ordinance (IHO) and its regulations. Among other changes, the proposed 
ordinance and regulations would: (1) reduce the affordability requirements for rental 
inclusionary units, (2) eliminate the option for a developer to meet the rental inclusionary 
requirement through the production of a smaller number of extremely low-income units, 
and (3) decrease the term of affordability restrictions for affordable units. The proposed 
changes would weaken one of the City’s most powerful policy tools to promote housing 
affordability and combat residential segregation, and adopting the proposed changes 
would be inconsistent with the City’s commitments in both the City’s Housing Element and 
City Council’s equity policy. We urge Council to vote no on the proposed changes.  
 

The Law Foundation of Silicon Valley is the largest provider of free legal services 
within Santa Clara County. Established 50 years ago, we use legal services, strategic 
advocacy, and educational outreach to advance the rights of low-income and marginalized 
individuals and families. The Public Interest Law Project is a statewide legal services 
support center whose mission is to advance justice for low-income people and 
communities by building the capacity of legal services organizations through impact 
litigation, trainings, and publications, and by advocating for low-income community groups 
and individuals. Both of our organizations were involved in the campaign to adopt the IHO. 
We also represented Intervenors—affordable housing advocacy organizations, nonprofit 
developers, and a low-income San José resident—in California Building Industry 
Association v. City of San Jose, the case in which the California Supreme Court upheld the 
IHO. 
  
  



 
 

2 
 

1. The City has not adequately studied or analyzed the proposed IHO changes. 
 
When the City adopted the IHO in 2010, it did so through an extensive process of 

study and community engagement, including a detailed feasibility study.1 Here, in contrast, 
the City is proposing reductions to the IHO without analysis of the current IHO’s impact on 
the feasibility of new development. Nor has the City analyzed the potential impacts of the 
proposed changes on development, the supply of deed-restricted affordable housing, or 
the geographic distribution of affordable housing throughout the City. For example, the 
staff memo states that “feasibility in today’s environment is fragile: only about 28% of initial 
applications filed since 2021 are still active, reflecting the impact of high land costs, 
construction costs that are roughly double national averages, and interest rates near 7%. . . 
.”2 But amending the IHO will not decrease land costs, construction costs, or interest rates. 
Additionally, the memo does not indicate whether the 28% of initial applications that are 
still active are IHO projects, non-IHO projects, or both. It does not specify whether 
developers of IHO projects are abandoning projects at a higher rate, a lower rate, or the 
same rate as developers of non-IHO projects, and it does not include any information or 
analysis about the reasons why projects are not moving forward. There is no information or 
analysis to suggest that the proposed amendments will actually “keep more projects 
financially feasible so they do not drop out of the pipeline.”3  

 
Further, feasibility is not the only metric the City should consider when 

contemplating changes to the IHO. The purpose of the IHO is “to enhance the public 
welfare by establishing policies which require the development of housing affordable to 
households of Very Low, Lower, and Moderate Incomes, meet the City's regional share of 
housing needs, and implement the goals and objectives of the General Plan and Housing 
Element.”4 It exists, in large part, to “assist in alleviating the use of available residential 
land solely for the benefit of households that are able to afford market rate housing.”5 The 
City should analyze the potential impacts of any changes to the IHO on its ability to meet 
these goals, as well as on the City’s broader goals around affordability, equity, and racial 
integration. If Council would like to consider changes to the IHO, it should direct staff to 
conduct a robust analysis of the IHO and any potential changes, and to make the results of 
that analysis available to Council and the public, before moving forward with any 
amendments. 

 

 
1 See California Building Indus. Assoc. v. City of San Jose (2015) 61 Cal.4th 435, 448, cert den. (“Out of 
concern for the potential economic impact of such a citywide requirement on developers, however, the city 
retained a private consulting firm to conduct an economic feasibility study of a citywide inclusionary housing 
policy. The very extensive 300–page study, prepared by the consulting firm with input from developers, 
affordable housing advocates, community organizations and others, concluded that inclusionary housing 
could be economically feasible with certain developer incentives and under improved economic conditions.”) 
2 Staff Memo, at 4. 
3 Staff Memo, at 5. 
4 San Jose Mun. Code, § 5.08.020. 
5 Ibid. 
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2. Amending the IHO without further study is inconsistent with the City’s Housing 
Element. 
 
In its Sixth Cycle Housing Element, the City committed to a variety of studies that 

would be valuable in understanding the effectiveness of the IHO, as well as any potential 
changes to the IHO the City might consider.  
 

• P-25 Updated Inclusionary Housing Program Fees. The City committed to a 
fees study “to ensure the Inclusionary Housing program remains feasible and 
does not present a barrier to housing construction” by January 2028.6 The 
City has not yet completed this study, and it should wait until the study is 
done before it amends the IHO.  

• S-10 Study on Rent Increases and Burden in Affordable Housing. The City 
committed to a study of rent increases in deed-restricted affordable housing 
and “rent burden and demographics for residents of affordable homes.”7 The 
City committed to present the findings of this study, which is intended to 
“inform proposed state legislation and/or City policy,” by June 2025 but has 
not yet done so.8 This study could provide critical data on the impacts of the 
proposed changes to the IHO on tenants in inclusionary units. Moving 
forward with IHO changes without the benefit of this study would compound 
the effects of the City’s failure to implement this Housing Element program. 

 
Amending the IHO without further study would undermine each of these programs and 
could potentially jeopardize the City’s compliance with Housing Element Law.9  

 
3. Weakening the IHO’s inclusionary requirements is materially inconsistent with 

the City’s duty to affirmatively further fair housing. 
 
The IHO is one of the City’s most important policy tools for fostering racial and 

economic integration, and the proposed amendments are “materially inconsistent with 
[the City’s] obligation to affirmatively further fair housing.”10 In its Housing Element’s 
Assessment of Fair Housing, the City identified the need for affordable housing in growth 
areas and the inequitable geographic distribution of affordable housing as contributing 
factors to racial segregation in San José.11 The IHO directly addresses these barriers to fair 

 
6 Housing Element, at 3-16. 
7 Housing Element, 3-41. 
8 See ibid. 
9 See, e.g., Gov. Code, § 65583 (h) (“An action to enforce the program actions of the housing element shall be 
brought pursuant to Section 1085 of the Code of Civil Procedure.”), 65585 (i) (1) (A) (“[HCD] shall review any 
action or failure to act by the city, county, or city and county that it determines is inconsistent with an adopted 
housing element or Section 65583, including any failure to implement any program actions included in the 
housing element pursuant to Section 65583.”). 
10 Gov. Code, § 8899.50(b)(1). 
11 See Housing Element, at B-91, B215. 
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housing choice by fostering the production of affordable units that are integrated in higher-
income buildings and communities. However, the proposed amendments, without study or 
justification, would both reduce the affordability levels in the IHO’s 15% requirement for 
rental housing and eliminate the option for developers to produce fewer units (10%) at 
deeper affordability (30% AMI). Theses changes would eliminate potential housing 
opportunities for Black and Latinx households, who have disproportionately lower 
household incomes than other racial groups within San José.12 The changes would also 
eliminate opportunities for the siting of extremely low-income and very low-income units in 
high-resource areas, further entrenching the City’s patterns of segregation by race and 
income. Accordingly, the proposed changes run contrary to the City’s duty to affirmatively 
further fair housing. 
 

Further, the Housing Element identifies the expiration of affordability restrictions as 
a barrier to housing access for the following populations: LGBTQ+, disability, veterans, and 
indigenous people.13 Changing the IHO’s affordability term from 99 years to 55 years will, 
therefore, disproportionately burden these groups. While the staff memo states that 
“[r]educing the rental affordability term from 99 years to 55 years for inclusionary rental 
units will align local covenants with prevailing state standards. . . ,”14 nothing in state law 
requires the City to reduce the IHO’s required affordability term, and the City has not 
analyzed the potential impacts of its reduction on these and other groups. 

 
Finally, the proposed changes are inconsistent with City Council’s Equity Values and 

Standards Policy (Res. 2024-140), which requires the Council to “Analyze how the program, 
policy, ordinance or budget item might improve or worsen racial and social equity[.]”15 As 
discussed above, the proposed changes will contribute to racial segregation by 
compromising the City’s ability to increase the availability of deed-restricted affordable 
housing in growth areas and by reducing the length of deed restrictions. But the staff 
neither acknowledges nor analyzes the proposed changes’ likely negative impacts on racial 
and social equity; indeed, the memo for this item does not include any equity analysis.16 
 

4. Conclusion 
 
We urge the Council not to adopt the proposed amendments to the IHO. If the City 

wishes to amend the IHO’s substantive requirements, it should do so based on careful 
study and stakeholder input to ensure that any changes meet the needs, not only of for-
profit developers, but also of lower-income tenants and the larger community. If you have 

 
12 See, e.g., Housing Element, at A-26 (Poverty Status by Race); Bay Area Equity Atlas, Who is Low-Income and 
Very Low-Income in the Bay Area? An Updated Look (Jan. 27, 2023) (42% of Black households and 43% of 
Latinx households in Santa Clara County at or below 50% of AMI); Silicon Valley Indicators, Per Capita 
Income by Race & Ethnicity: Santa Clara & San Mateo Counties.  
13 Housing Element, at 3-27. 
14 Staff Memo, at 6. 
15 San Jose City Council Equity Values and Standards Policy (Res. 2024-140), at 4. 
16 See id. at 6 (requirement for equity analysis in City Council memos). 
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questions or would otherwise like to discuss these comments, you please contact us at the 
email addresses below. 
 
Thank you, 
 
Tristia Bauman, Directing Attorney, Housing 
Law Foundation of Silicon Valley 

Melissa A. Morris, Staff Attorney 
Public Interest Law Project 

 




