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PURCHASE AND SALE AGREEMENT 

THIS PURCHASE AND SALE AGREEMENT (this “Agreement”), dated as of the ____day of, 
_________ 2018 (the “Date of this Agreement”), is made by and between City of San Jose, a California 
charter city (“Seller”), and _________________________________., a ____________________ 
company, or its assignee permitted under Section 12.4 below (“Purchaser”). 

Recitals 

The Financing Authority of the City of San Jose, a California joint partnership (“Authority”) holds title to 
and desires to sell and transfer certain improved real property commonly known as the Hayes Mansion, a 
San Jose Historic Designated City Landmark, listed as California Historical Landmark No. 888 and listed 
on the National Register of Historic Places (December 29, 1975), located at 200 Edenvale Ave., San Jose 
California, related rights, personal property, and intangible property (hereinafter, the “Property”). 

The Authority intends to transfer the Property to the City and the City desires to sell and transfer the 
Property to Purchaser and Purchaser desires to purchase and acquire the Property.  The parties intend to 
complete the transfers at the Closing.   

Purchaser agrees that to induce Seller to sell the property to Purchaser and as additional consideration to 
acquire the property the Purchaser agrees to provide the Seller and the public with certain access to the 
Property after the sale as set forth in Section 5 of this Agreement. 

NOW, THEREFORE, in consideration of the foregoing and for other good and valuable consideration the 
receipt and adequacy of which are hereby acknowledged, Seller and Purchaser hereby agree as follows: 

Section 1. The Property 

1.1. Description 

Subject to the terms and conditions of this Agreement, and for the consideration herein set forth, Seller 
agrees to sell and transfer, and Purchaser agrees to purchase and acquire, all of Seller’s right, title, and 
interest in and to the following (collectively, the “Property”): 

1. Certain land (the “Land”) located in the City of San Jose, County of Santa Clara, State of California, 
and more specifically described in Exhibit A attached hereto and incorporated herein by this reference; 

2. The buildings, parking areas, improvements and fixtures now situated on the Land, including, without 
limitation, a full service hotel and conference center facility having two hundred fourteen (214) guest 
rooms within the hotel structure, and other facilities related to the use and operation of the hotel, 
conference center, and event space (collectively, the “Improvements”); 

3. All fixtures (other than those which constitute Improvements), furniture, furnishings, tangible personal 
property, machinery, apparatus and equipment, building systems, vehicles, appliances, computer 
hardware, security systems, key cards (together with all devices for coding and monogramming such key 
cards), telephones, televisions, bedding, bed linens, towels, window treatments, telecommunications and 
internet equipment, wiring, and infrastructure, safety equipment, and other tangible items of personally 
owned or leased (but only to the extent expressly assumed by Purchaser hereunder) by Seller and currently 
used in the management, operation, repair, and maintenance of the Land and Improvements and situated 
thereon (collectively, but excluding any alcoholic beverages and any Inventory as hereinafter defined, the 
“Personal Property”).  The Personal Property to be conveyed is subject to depletions, replacements, and 
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additions in the ordinary course of business as operated by Dolce Hayes Mansion (“Hotel Operator”), 
under the Hotel Management Agreement (as hereinafter defined), and with respect to any part of the 
Property which Seller directly operates, in accordance with Seller’s past practices (the Land, the 
Improvements, and the Personal Property will hereinafter sometimes be referred to collectively as the 
“Hotel”); 

4. All easements (excluding those easements and rights of way set forth in Exhibit B), rights of way, 
hereditaments, and appurtenances, if any, belonging to or inuring to the benefit of Seller and pertaining to 
the Land, including those not recorded or fully used by the Seller or Hotel Operator; 

5. The Assumed Leases (defined in Section 3.3.1 below); 

6. The Assumed Contracts (defined in Section 3.3.2) below);  

7. If assumed by Purchaser at Closing, the Management Agreement by and between Seller and Hotel 
Operator, dated December 2, 2003 (the “Hotel Management Agreement”) attached hereto as Exhibit C, 
subject to Purchaser’s right to exercise termination options available by agreement or for cause; 

8. All transferable consents, authorizations, variances or waivers, licenses, permits and approvals from 
any governmental or quasi-governmental agency, department, board, commission, bureau, or other entity 
or instrumentality in respect of the Hotel (collectively, the “Licenses”), held by Seller, but excluding any 
alcoholic beverage license(s) (“Alcoholic Beverage Licenses”) relating to the Hotel; 

9. All inventories of supplies used in connection with the operation of the Hotel, including, without 
limitation, paper goods, brochures, office supplies, food and beverage inventory (to the extent the transfer 
of same is permissible under applicable law), excluding alcoholic beverages, which shall be transferred 
only in accordance with Section 4.2 hereof, and including chinaware, glassware, flatware, table linens, 
soap, and other operational and guest supplies currently located at the Hotel, subject to depletions, 
replacements, and additions in the ordinary course of operating the Hotel by Hotel Operator in accordance 
with its rights under the Hotel Management Agreement (collectively, the “Inventory”); 

10. Subject to the provisions of the Hotel Management Agreement, the books, records, files, budgets, 
projections, strategic plans, customer database and past booking records, business plans, and 
specifications, drawings, test reports, inspections and engineering reports, guest registers, employment 
records, maintenance records, rental and reservation records, and any customer or frequent guest lists of 
Seller in connection with the ownership, management, operation, and maintenance of the Hotel 
(collectively, the “Books”), exclusive of (i) Seller’s income tax records, and (ii) any other materials that 
Seller is not entitled to transfer, assign or deliver to Purchaser by reason of the Hotel Management 
Agreement; 

11. The advance reservations and bookings for the Hotel for the period from and after the Date of Closing 
(as hereinafter defined), as the same may be amended, canceled and renewed by Hotel Operator in 
accordance with its rights under the Hotel Management Agreement (the “Reservations”) and advance 
deposits made in respect thereof (the “Reservation Deposits”); 

12. The Included Accounts Receivable (as hereinafter defined in Section 7.6 of this Agreement); 

13. All transferable warranties and guarantees, if any, relating to the Personal Property, without 
representation by Seller as to the transferability thereof or other matters with regard thereto; 
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14. All goodwill in connection with the ownership, operation, management, and maintenance of the 
Property, but excluding the name, trademark, serviceman, or logo of the name “Dolce Hayes Mansion” or 
“Dolce Hotels”; 

15. All Intellectual Property (as hereinafter defined) owned by Seller in connection with the ownership, 
operation, management, and maintenance of the Property, but excluding the name, trademark, 
serviceman, or logo of the name “Dolce”; for purposes of this Section 1.1.15, “Intellectual Property” 
hereof means (i) all patents, trademarks, tradenames, including, without limitation, the name “Hayes 
Mansion”, servicemarks, copyrights, and registrations and applications therefor, and all computer 
software programs developed for and used primarily in connection with the business and operations of the 
Hotel, (ii) all licenses granted to Seller or Hotel Operator, as agent for Seller, which relate, in whole or 
part, to any of the items mentioned in (i) above, and (iii) all rights, claims or causes in action relating to or 
deriving from any of the foregoing. 

16. All video tapes, films, signage and other advertising and promotional materials of any kind or nature 
used in connection with the advertising and promotion of the Hotel (subject, in all cases, to the rights of 
Hotel Operator under the Hotel Management Agreement);  

17. All merchandise located at the Hotel, including, without limitation, any gift shop or newsstand 
maintained by Seller, and held for sale to guests and customers of the Hotel, or ordered in the ordinary 
course of business for future sale at the Hotel as of Closing; and 

18. All other assets, properties, or rights of Seller located on or at the Property or which are used or held 
for use exclusively and directly in connection with the Hotel of every kind and description, tangible or 
intangible, vested or unvested, contingent or otherwise, as the same shall exist on the Date of Closing, 
except for those assets, properties or rights specifically excluded hereunder, not transferable to Purchaser. 

1.2. “As-Is” Purchase 

1. Purchaser acknowledges and agrees that it has been or will, prior to the Approval Date (as hereinafter 
defined), be given a full opportunity to inspect and investigate every aspect of the Property, including all 
matters related to legal status or requirements, physical condition, title, leasing, Contracts, and other 
matters of significance. 

2. Purchaser specifically acknowledges and agrees that the Property is being sold in an “AS IS” condition 
and “WITH ALL FAULTS” as of the Date of Closing, except for the warranties, representations, and 
covenants expressly set forth in this Agreement.  Except as expressly set forth in this Agreement, no 
representations or warranties have been made or are made and no responsibility has been or is assumed by 
Seller or by any partner, officer, person, firm, agent, or representative acting or purporting to act on behalf 
of Seller as to any matters concerning the Property, including, without limitation, the condition or repair of 
the Property or the value, expense of operation, or income potential thereof or as to any other fact or 
condition which has or might affect the Property or the condition, repair, value, expense of operation, or 
income potential of the Property or any portion thereof.  The parties agree that all understandings and 
agreements heretofore made between them or their respective agents or representatives are merged in this 
Agreement and the Exhibits hereto annexed, which alone fully and completely express their agreement, 
and that this Agreement has been entered into after full investigation, or with the parties satisfied with the 
opportunity afforded for full investigation.  Purchaser is not relying on any statement or representation by 
Seller unless such statement or representation is specifically embodied in this Agreement or the Exhibits 
annexed hereto.  Without limiting the foregoing, Seller makes no representations or warranties as to 
whether the Property contains asbestos or harmful or toxic substances or pertaining to the extent, location, 
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or nature of same.  Further, to the extent that Seller has provided to Purchaser information from any 
inspection, engineering, or environmental reports concerning asbestos or harmful or toxic substances, 
Seller makes no representations or warranties with respect to the accuracy or completeness, methodology 
of preparation, or otherwise concerning the contents of such reports.  Purchaser acknowledges that Seller 
has requested Purchaser to inspect fully the Property and investigate all matters relevant thereto and to rely 
solely on the results of Purchaser’s own inspections or other information obtained or otherwise available 
to Purchaser, rather than any information that may have been provided by Seller to Purchaser. 

3. Without limiting the above, except to the extent covered by an express representation or warranty of 
Seller set forth in this Agreement, Purchaser on behalf of itself and its successors and assigns waives and 
releases Seller and its successors and assigns from any and all demands, claims, legal or administrative 
proceedings, losses, liabilities, damages, penalties, fines, judgments, costs or expenses whatsoever 
(including, without limitation, attorney’s fees and costs), whether direct or indirect, known or unknown, 
foreseen or unforeseen, arising from or relating to the physical condition of the Property or any law or 
regulation applicable thereto, including the presence or alleged presence of asbestos or harmful or toxic 
substances in, on, under, or about the Property including, without limitation, any claims under or on 
account of (i) the Comprehensive Environmental Response, Compensation, and Liability Act of 1980, as 
the same may have been or may be amended from time to time, and similar state statutes, and any 
regulations promulgated thereunder, (ii) any other federal, state, or local law, ordinance, rule, or 
regulation, now or hereafter in effect, that deals with or otherwise in any manner relates to environmental 
matters of any kind, or (iii) this Agreement or the common law.  Anything herein to the contrary 
notwithstanding, nothing in this Section 1.2 hereof will limit or diminish Seller’s obligations with respect 
to any express indemnities set forth in this Agreement or in any document delivered at Closing pursuant to 
Section 10.2 below, or any express representation, warranty or covenant set forth in this Agreement or in 
any document delivered at Closing pursuant to Section 10.2 below, or with respect to any actual 
intentional fraud. 

4. Purchaser expressly waives any rights or benefits available to it with respect to the foregoing release 
under any provision of applicable law which generally provides that a general release does not extend to 
claims which the creditor does not know or suspect to exist in his or her favor at the time the release is 
agreed to, which, if known to such creditor, would materially affect a settlement.  By execution of this 
Agreement, Purchaser acknowledges that it fully understands the foregoing, and with this understanding, 
nonetheless elects to and does assume all risk for claims known or unknown, described in this Section 1.2 
hereof.  Without limiting the generality of the foregoing: 

The undersigned acknowledges that it has been advised by legal counsel and is familiar with the 
provisions of California Civ. Code § 1542, which provides as follows: 

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE CREDITOR 
DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME 
OF EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM OR HER MUST 
HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE 
DEBTOR. 

The undersigned, being aware of this code section, hereby expressly waives any rights it may have 
thereunder, as well as under any other statutes or common law principles of similar effect. 

5. The provisions of this Section 1.2 hereof shall survive the Closing or any termination of this Agreement 
and shall not merge with the Deed (as hereinafter defined) to be delivered at Closing. 
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1.3. Conveyance of Title 

Seller agrees to convey, and Purchaser agrees to accept, subject to the conditions set forth herein, title to 
the Land and Improvements by grant deed in the condition described in Section 10.2.1 (the “Deed”) 
hereof.  Seller agrees to convey, and Purchaser agrees to accept, title to the Personal Property, by bill of 
sale, without warranty, express or implied (except as expressly set forth in this Agreement), as to the title, 
condition, merchantability, or fitness for a particular purpose of such Personal Property; provided only 
that Seller shall warrant in such bill of sale that Seller has not previously conveyed the Personal Property 
or any interest therein (including a security interest) to any third party.  The provisions of this Section 1.3 
hereof shall survive the Closing and shall not merge with the Deed to be delivered by Seller to Purchaser at 
Closing. 

Section 2. Price and Payment 

2.1. Purchase Price 

1. The purchase price for the Property (the “Purchase Price”) is the sum of (i) Thirty Million Dollars 
($30,000,000.00), plus (ii) the amount of the Included Accounts Receivable determined as provided in 
Section 7.6.1 hereof, plus (iii) the amount of all food and beverage inventory (but not including the 
Alcoholic Beverage License) located on or used in connection with the Property, determined as provided 
in Sections 4.2 and 7.5 hereof, subject to the prorations and apportionments provided in Section 7 below. 

2. On or before the Approval Date, the parties shall discuss and attempt to agree on an allocation of the 
Purchase Price among the constituent elements of the Property for tax purposes.  Purchaser and Seller 
agree to (i) report the transactions contemplated in this Agreement for federal and state income tax 
purposes in accordance with this allocation, (ii) not take any position inconsistent with such allocation on 
their tax returns without the prior written consent of the other party, (iii) timely file federal income tax 
Form 8594 with the applicable tax return for the year in which the Closing occurs.   

3. The sum of One Hundred Dollars ($100.00) (the “Independent Contract Consideration”) out of the 
Deposit is independent of any other consideration provided hereunder, shall be fully earned by Seller upon 
the Effective Date hereof, and is not refundable to Purchaser under any circumstances.  Accordingly, if 
this Agreement is terminated for any reason by either party, the Independent Contract Consideration shall 
be paid by the Title Company to Seller. 

2.2. Payment 

Payment of the Purchase Price is to be made in cash as follows: 

1. Purchaser shall make an earnest money deposit as follows: 

(a) Within two (2) business days after the Date of this Agreement, Purchaser shall make an earnest 
money cash deposit in the amount of Five Hundred Thousand Dollars ($500,000.00) U.S. (the “Initial 
Deposit”), in cash, with Title Company (as hereinafter defined). 

(b) Within two (2) business days after the Approval Date and provided Purchaser delivers an 
Approval Notice (as defined in and pursuant to Section 3.5.1 below) on or before the Approval Date, 
Purchaser shall deposit with Title Company an additional Five Hundred Thousand Dollars ($500,000.00), 
in cash (the “Additional Deposit” and together with the Initial Deposit, collectively, the “Deposit”). 
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(c) The Deposit will be placed and held in escrow by [name of title company] at [address of title 

company], Attention: [name of title or escrow officer] (the “Title Company”).  The Deposit will be held 
by Title Company in an interest-bearing account at a mutually acceptable banking institution.  Any 
interest earned by the Deposit shall be considered as part of the Deposit, and shall be paid to Purchaser, 
along with the Deposit, if the conditions to Purchaser’s obligations are not satisfied in a timely manner in 
accordance with the terms of this Agreement.  Except as otherwise provided in this Agreement, at the 
Closing, the Deposit (including interest accrued thereon), shall be applied to the Purchase Price. 

2. At Closing, the Title Company shall disburse to Seller by wire transfer of immediately available funds 
an amount equal to the Purchase Price, inclusive of the Deposit and any interest accrued thereon and the 
Independent Consideration, plus the net amount of any apportionments as provided in Section 7 hereof in 
favor of Seller, or less the net amount of any apportionments as provided in Section 7 hereof in favor of 
Purchaser.   

2.3. Closing 

The consummation of the purchase and sale contemplated by this Agreement (“Closing”) and the 
payment of the Purchase Price will take place pursuant to an escrow closing on or before the 
forty-fifth (45th) business  day following the Approval Date (the “Date of Closing”), at the offices of Title 
Company at 12:00 P.M. local time, or at such other time and place as may be mutually agreed on in writing 
by both Seller and Purchaser. 

Section 3. Inspections and Approvals 

3.1. Inspections and Seller’s Deliveries 

1. Following the Date of this Agreement until the Approval Date, Purchaser and Purchaser’s agents or 
representatives shall have reasonable access to the Property (during business hours) for purposes of 
conducting any non-intrusive physical and environmental inspections and investigations of the Property.  
PURCHASER SHALL NOT CONDUCT OR INTENTIONALLY CAUSE OR KNOWINGLY PERMIT 
ANY PHYSICALLY INTRUSIVE TESTING OF, ON, OR UNDER THE PROPERTY WITHOUT 
FIRST OBTAINING SELLER’S WRITTEN CONSENT AS TO THE TIMING AND SCOPE OF 
WORK TO BE PERFORMED, SUCH CONSENT NOT TO BE UNREASONABLY WITHHELD, 
CONDITIONED OR DELAYED.  IN THE EVENT THAT SELLER FAILS TO RESPOND TO ANY 
REQUEST FOR CONSENT WITHIN THREE (3) BUSINESS DAYS AFTER RECEIPT OF SUCH 
REQUEST, THEN SELLER SHALL BE DEEMED TO HAVE CONSENTED TO SUCH REQUEST.  
FOR PURPOSES OF THIS SECTION 3.1.1, “PHYSICALLY INTRUSIVE TESTING” MEANS 
ANY TESTING WHICH INVOLVES THE PENETRATION OF THE LAND OR THE 
IMPROVEMENTS AND/OR THE REMOVAL, COLLECTION, OR OBTAINING OF SOILS, 
BUILDING MATERIALS, OR OTHER PHYSICAL SAMPLES FROM THE LAND OR THE 
IMPROVEMENTS. 

2. Any inspections will be at Purchaser’s expense.  Purchaser agrees that, in making any inspections of the 
Property, Purchaser or Purchaser’s agents will carry not less than One Million Dollars ($1,000,000.00), 
comprehensive general liability insurance with contractual liability endorsement which insures 
Purchaser’s Indemnity Obligations (as hereinafter defined) hereunder, and, upon request of Seller, will 
provide Seller with certificates or other written evidence of same; will use all commercially reasonable 
efforts to conduct its due diligence in a manner that is not materially disruptive to tenants, hotel guests, or 
any persons occupying or providing services at the Property; will abide by Section 3.6 below with respect 
to any information acquired pursuant to its inspections; and will restore promptly any material physical 
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damage caused by the inspections.  Purchaser shall give Seller no less than twenty-four (24) hours’ prior 
notice of its intention to conduct any inspections, and Seller reserves the right to have a representative 
present; provided, however, if Seller’s representative is unable to attend such inspection after Purchaser 
notifies Seller of the inspection as required by this Section 3.1.2, then Purchaser may proceed with the 
inspection without Seller’s representative in attendance.  Purchaser agrees (which agreement shall survive 
Closing or termination of this Agreement) to indemnify, defend, and hold Seller harmless from any loss, 
injury, liability, damage, claim, lien, cost, or expense, including reasonable attorney’s fees and costs, 
arising out of a breach of the foregoing agreements by Purchaser resulting in damage to the Property or 
injury to persons on the Property in connection with the inspection of the Property, or otherwise from the 
exercise by Purchaser or its agents or representatives of the right of access under this Section 3.1 or any 
earlier or later entry on to the Property by Purchaser or its agents or representatives for purposes of any 
other inspections or investigations permitted by Seller (collectively, “Purchaser’s Indemnity 
Obligations”).  However, Purchaser shall have no liability under the aforesaid indemnity for (i) any 
consequential damages, (ii) any actual damages suffered by Seller to the extent that Seller actually 
receives proceeds duly covering such damages under any policy of insurance maintained by Seller (or 
Hotel Operator as agent for Seller) with respect to the Property, or (iii) any damages related to the mere 
discovery of any issue at the Property.  The amount of the liability insurance carried by Purchaser shall not 
constitute a limitation on Purchaser’s Indemnity Obligations. 

3. During the period provided herein for inspection and review of the Property, Purchaser and its agents 
and consultants will have reasonable access to all agreements, documents, and other information 
(financial or otherwise) relating to the Property, excluding appraisals, purchase offers or inquiries 
regarding the Property from prospective purchasers, and any documentation, data information, or 
materials subject to attorney-client or work product privilege or other privileges that may be asserted 
under California law (collectively, “Confidential Materials”), and subject to the reasonable approval of 
Hotel Operator, shall have the right to interview personnel working on the Property, whether engaged by 
Seller, Hotel Operator or others (including, without limitation, the general manager and chief engineer of 
the Hotel) regarding all matters relating to the management, use, operation, and physical and financial 
condition of the Property.  Seller shall also use commercially reasonable efforts to cause its agents and 
representatives (including, without limitation, Hotel Operator,) to permit personnel interviews and to 
make promptly available to Purchaser, its agents and representatives, all agreements, documents, and 
other information (financial or otherwise) relating to the Property in the possession of such agents and 
representatives, excluding any Confidential Materials. 

4. Seller makes no representations or warranties as to the truth, accuracy or completeness of any materials, 
data or other information supplied to Purchaser in connection with Purchaser’s inspection of the Property 
(e.g., that such materials are complete, accurate, or the final version thereof, or that all such materials are 
in Seller’s possession).  It is the parties’ express understanding and agreement that such materials are 
provided for Purchaser’s convenience in making its own examination and determination prior to the 
Approval Date as to whether it wishes to purchase the Property, and, in doing so, Purchaser shall rely 
exclusively on its own independent investigation and evaluation of every aspect of the Property and not on 
any materials supplied by Seller.  Purchaser expressly disclaims any intent to rely on any such materials 
provided to it by Seller in connection with its inspection and agrees that it shall rely solely on its own 
independently developed or verified information. 

3.2. Title and Survey 

1. Within five (5) Business Days after the Date of this Agreement, Purchaser shall order (i) a preliminary 
title report on the Land, together with copies of all items shown as exceptions to title therein, prepared by 
the Title Company (“Title Report”), and (ii) an ALTA survey of the Land (the “Survey”).   
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2. Within seven (7) days after Purchaser receives the Title Report and the Survey, Purchaser shall notify 
Seller in writing of any objections it may have to the Title Report or Survey.  Any objections to the Title 
Report or Survey of which Purchaser timely notifies Seller pursuant to this Agreement are hereinafter 
referred to as “Title Objections.”  Any matters as to which Purchaser has not delivered a Title Objection 
in accordance with the preceding two sentences shall be deemed to be Purchaser’s acceptance of such 
matter as shown on the Title Report or Survey, as applicable. 

3. Within five (5) Business Days after receipt of Purchaser’s Title Objections (“Seller’s Title Response 
Period”), Seller shall give Purchaser written notice (“Seller’s Title Notice”) of whether it shall attempt to 
cure the Title Objections and which Title Objections it shall attempt to cure; provided that except as 
expressly set forth below with respect to Mandatory Release Matters, Seller shall have no obligation to 
cure or attempt to cure any of Purchaser’s Title Objections.  If Seller fails to deliver a Seller’s Title Notice 
within Seller’s Title Response Period, then Seller shall be deemed to have elected not to cure any Title 
Objections other than Seller’s Monetary Liens (defined below).  Purchaser’s sole recourse for any failure 
of Seller to cure a Title Objection shall be (A) as to Title Objections which Seller has elected (or is deemed 
to have elected) not to attempt to cure, to terminate this Agreement by giving written notice to Seller and 
Escrow Agent within two (2) Business Days after the receipt of Seller’s Title Notice (or if Seller does not 
give a Seller’s Title Notice, within two (2) Business Days after the last day Seller could have timely given 
a Seller’s Title Notice), and (B) as to any Title Objections which Seller has stated in Seller’s Title Notice 
that shall attempt to cure, but which are not in fact cured by Seller before Closing, to terminate this 
Agreement by written notice to Seller on the date set for Closing.  If Purchaser terminates this Agreement 
pursuant to this Section 3.2.3, the Deposit shall be returned to Purchaser. 

4. All matters shown in the Title Report which Seller fails to undertake an express obligation to cure as 
provided above, shall be deemed to be approved by Purchaser as “Permitted Title Policy Exceptions.”  
Notwithstanding anything in this Section 3.2 to the contrary, it is understood that Permitted Title Policy 
Exceptions shall not include, and that Seller shall in any case remove from the Property prior to (and as a 
condition of) Closing: (a) any and all deeds of trust, mortgages, mechanics’ liens, and other liens for 
security purposes affecting the Property made or created by Seller or Hotel Operator (as agent for Seller) 
(as opposed to any tenant under a lease or any other party other than Hotel Operator) during Seller’s period 
of ownership (the “Ownership Period”) of the Property, and (b) any deeds of trust, mortgages, 
mechanics’ liens, and other liens for security purposes affecting the Property, except for any liens arising 
under any covenants, conditions, and restrictions or similar documents affecting the Property and liens 
arising from the acts of Purchaser (collectively, “Mandatory Removal Items”). 

5. If, after the expiration of the Due Diligence Period, any updates of the Title Report disclose any 
additional exceptions to title first appearing of record after the expiration of the Approval Date and not 
previously disclosed in the Title Report and/or shown on the Survey (“Additional Title Matters”), then 
Purchaser shall have the right to make additional Title Objections within five (5) Business Days after 
receipt of such updated Title Report.  The absence of a timely notice by Purchaser of such additional Title 
Objections shall be deemed to be Purchaser’s acceptance of such Additional Title Matters.  If Purchaser 
delivers such written notice to Seller on a timely basis, then within two (2) Business Days after receipt of 
Purchaser’s additional Title Objections, Seller shall give Purchaser a Seller’s Title Notice stating whether 
it intends to attempt to cure the additional Title Objections; provided that except as expressly set forth in 
Section 3.2.4 with respect to Mandatory Release Matters, Seller shall have no obligation to cure or attempt 
to cure Purchaser’s additional Title Objections, and Purchaser’s sole recourse shall be to terminate this 
Agreement by giving written notice to Seller and Title Company within five (5) Business Days after the 
receipt of such Seller’s Title Notice from Seller (or, if Seller does not give a Seller’s Title Notice, within 
five (5) Business Days after the last day Seller could have timely given a Seller’s Title Notice).  If Seller 
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gives a Seller’s Title Notice that states that Seller intends to attempt to cure such additional Title 
Objections, and if Seller fails to cure the same before Closing, then Purchaser shall have the right to 
terminate this Agreement by written notice to Seller on the Date of Closing.  If Purchaser terminates this 
Agreement pursuant to this Section 3.2.5, the Deposit shall be returned to Purchaser. 

3.3. Contracts 

1. Within five (5) Business Days after the Date of this Agreement, Seller shall deliver and Purchaser shall 
have the right to review (a) all of the leases and occupancy agreements entered into by Hotel Operator on 
behalf of Seller which as of the Closing shall affect all or any portion of the Land or Improvements as set 
forth on Exhibit D attached hereto (the “Leases”), and (b) all contracts, agreements, and equipment leases 
entered into by Hotel Operator on behalf of Seller, excluding the Leases, relating to the management, 
operation, or maintenance of the Hotel which as of the Closing shall affect all or any portion of the Land or 
Improvements as set forth on Exhibit E attached hereto  (collectively, the “Contracts”). 

2. Prior to the Approval Date, Purchaser shall deliver a list of the Leases and the Contracts to Seller that 
Purchaser expressly agrees to assume upon the Closing and which Leases and Contracts can be assumed 
pursuant to their terms (respectively, the “Assumed Leases” and the “Assumed Contracts”).  In the 
event Purchaser fails to deliver to Seller Purchaser’s written election to assume one or more of the Leases 
or Contracts  pursuant to this Section 3.3, such failure shall be deemed to constitute Purchaser’s election to 
assume all of the Leases and Contracts that can be assumed pursuant to their terms.  Prior to the Closing, 
Purchaser and Seller agree that, except for the Assumed Leases and Assumed Contracts, Seller shall be 
responsible for terminating all Leases and Contracts and Seller shall pay all costs and penalties related to 
such termination. 

3.4. Permitted Encumbrances 

If Purchaser delivers an Approval Notice pursuant to Section 3.5, then Purchaser shall be deemed to have 
approved and to have agreed to purchase the Property subject to the following: 

1. General and special real estate taxes and assessments, as listed by date of assessment in Exhibit __ 
attached hereto and all matters of record or apparent from an inspection and survey; 

2. All Assumed Contracts and Assumed Leases; 

3. The lien of non-delinquent real and personal property taxes and assessments as described in the 
proforma Title Policy approved by Purchaser; 

4. Water rights and claims or title to water, whether or not shown by the public records; 

5. Discrepancies, conflicts in boundary lines, shortages in area, encroachments, and any state of facts 
which an inspection of the Property would disclose and which are not shown by the public records; 

6. Rights of hotel guests who occupy the Hotel or any portion thereof as of the Date of Closing and guests 
having reservations relating to periods subsequent to the Date of Closing. 

7. Pursuant to the CITY Surplus Property Policy an Affordable Housing Covenant to be recorded at the 
Closing;  
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8. Governmental laws, codes, ordinances, and restrictions now or hereafter in effect so far as these affect 
the Property or any part thereof, including, without limitation, zoning ordinances (and amendments and 
additions relating thereto) and the Americans with Disabilities Act (“ADA”); 

All of the foregoing are referred to herein collectively as the “Permitted Encumbrances.”  Nothing 
contained in this Section 3.4 is intended to limit the conditions precedent to Purchaser’s obligations 
contained herein or Seller’s covenants and agreements contained herein or the representations and 
warranties of Seller set forth in Section 6.1 below, or to preclude Purchaser from obtaining title 
endorsements or extended coverage for any such Permitted Encumbrances or to diminish the rights of 
Purchaser under the Title Policy (as hereinafter defined). 

3.5. Purchaser’s Approval Right 

1. Purchaser shall have forty-five (45) business days from the Date of this Agreement (the “Approval 
Date”) to review all information relating to the Property and to conduct such inspections, tests, and 
investigations regarding the Property, including, without limitation, engineering, environmental, and 
ADA studies, as Purchaser may elect, at Purchaser’s sole cost and expense.  If Purchaser is satisfied with 
the results of its inspections and investigations and desires to proceed with the purchase of the Property, 
then Purchaser shall deliver written notice to Seller (an “Approval Notice”) at any time on or before 5:00 
pm Pacific time on the Approval Date, in which event Purchaser shall be deemed to have approved of the 
Property and all matters pertaining thereto and to have elected to proceed with the purchase of the 
Property as provided herein.  If, for any reason, Purchaser fails to deliver an Approval Notice to Seller 
prior to 5:00 pm Pacific time on the Approval Date, then Purchaser shall be deemed to have elected to 
terminate this Agreement, in which case the Deposit (with all interest accrued thereon) shall be promptly 
returned to Purchaser and this Agreement shall be null and void and of no further force and effect and 
neither party shall have any further liability hereunder except as otherwise expressly provided herein.  
Purchaser shall have the right to deliver, or to decline to deliver, an Approval Notice for any reason or no 
reason at all in Purchaser’s sole and absolute discretion. 

3.6. Confidentiality 

1. Unless otherwise required to be disclosed under federal or state law or the Purchaser specifically and 
expressly otherwise agrees in writing, all information regarding Purchaser (including, without limitation, 
its identity, advisors, officers, partners, and directors) made available to Seller by Purchaser and not in the 
public domain (“Purchaser’s Proprietary Information”) is confidential and shall not be disclosed to 
any other person except Seller’s brokers, advisors, employees, officers, and directors, and then only upon 
Seller making such person aware of these confidentiality restrictions and procuring such person’s 
agreement to be bound thereby, and except as may be required to comply with any federal or state law, 
regulation, court order, or subpoena. 

2. Notwithstanding any other term of this Agreement, the provisions of this Section 3.6 shall survive 
Closing or the termination of this Agreement. 
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Section 4. Prior to Closing 

4.1. Seller’s Covenants 

Until Closing, Seller or Seller’s agent shall: 

1. Cause the Property to be insured, in accordance with Seller’s past practices with respect to the Property, 
against fire and other hazards covered by extended coverage endorsement and comprehensive public 
liability insurance against claims for bodily injury, death, and property damage occurring in, on or about 
the Property. 

2. Not execute, or permit Hotel Operator to execute any new Leases or amend, terminate, or accept the 
surrender of, or waive any of Seller’s or Hotel Operator’s rights under, any existing tenancies without the 
prior consent of Purchaser, which consent shall not be unreasonably withheld, delayed, or conditioned; 
provided, however, that following the Approval Date (if Purchaser has delivered the Approval Notice), 
Purchaser may withhold its consent in its sole discretion.  If Purchaser fails to respond to any request for 
approval within five (5) business days after such request is made in writing, Purchaser shall be deemed to 
have approved such request.  With respect to any Leases in effect as of the Date of this Agreement, Seller 
and/or Hotel Operator, as applicable, shall be responsible for the construction of all tenant fixtures or 
improvements and payment of leasing and brokerage commissions payable by the landlord under such 
Lease, and Purchaser shall be entitled to a credit at Closing for the cost and expense of completing such 
fixtures and improvements (to the extent not completed prior to Closing) and for any commissions not 
paid prior to Closing.  With respect to any Leases executed after the Date of this Agreement pursuant to 
the terms of this Section 4.1.2, in the event this Agreement is not terminated, Purchaser shall be 
responsible for the construction of all tenant fixtures or improvements and payment of leasing and 
brokerage commissions payable by the landlord under such Leases after the Date of Closing, and Seller 
shall be entitled to a credit for any costs and expenditures in connection with tenant fixtures or 
improvements constructed or commissions paid prior to Closing (provided, that Seller shall provide 
appropriate documentation in support of such expenditures and payments). 

3. To the extent within Seller’s control under the terms of the Hotel Management Agreement, cause Hotel 
Operator to continue to make and accept Reservations for use of the Hotels rooms, banquet and restaurant 
facilities, and meeting and convention facilities (and accept cancellations of such Reservations) in the 
ordinary course of business and as permitted by the Hotel Management Agreement at Hotel Operator’s 
customary rates and charges for the Hotel, and Purchaser agrees to honor and assume all Reservations 
following Closing. 

4. Not amend, modify, extend, terminate, or accept the surrender of, or waive any of Seller’s rights under 
the Hotel Management Agreement, without the prior written consent of Purchaser, which consent may be 
withheld in Purchaser’s sole discretion. 

5. Subject to the rights of Hotel Operator under the Hotel Management Agreement, not create any liens, 
encumbrances, security interests, or other charges against the Property, other than those which will be 
discharged prior to Closing or which are permitted in accordance with the terms of this Agreement. 

6. Not make any changes in the accounting methods employed by Seller in the financial statements 
prepared by Seller (as opposed to Hotel Operator) with respect to the Property. 

7. Not consent to any zoning changes, or sell, transfer, assign, dispose of, or consent to the utilization of 
any development rights, including air rights, if any, or, subject to the rights of Hotel Operator under the 
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Hotel Management Agreement, modify, amend, or consent to any modifications, amendments, 
termination, lapse, or surrender of any license required for the operation of the Hotel, including any 
certificate of occupancy or the Alcoholic Beverage License. 

8. Without the prior written consent of Purchaser, not compromise or settle any tax protest proceeding for 
the tax year in which the Closing occurs or any tax year subsequent thereto (i) with reference to (A) the 
assessed valuation of the Hotel, or (B) taxes attributable to the ownership, management, operation, or 
maintenance of the Hotel, or (ii) for which Purchaser is liable hereunder. 

9. To the extent that Seller receives copies of any Contracts or Leases, or amendments thereof, entered 
into by Hotel Operator on or after the Date of this Agreement, furnish Purchaser with a copy of any such 
Hotel Operator Contract or Lease, or amendment thereof, entered into by Hotel Operator promptly after 
receiving a copy of such Hotel Operator Contract or Lease from Hotel Operator. 

10. Except in the case of emergencies (in which case Seller shall give prompt notice of such emergencies 
to Purchaser), not consent to any matters requiring Seller’s consent pursuant to the Hotel Management 
Agreement, without Purchaser’s prior written consent, which consent may not be unreasonably withheld, 
delayed, or conditioned.  Purchaser shall be deemed to have consented to any such matters if Purchaser 
fails to disapprove any such matters within three (3) business days after notice thereof. 

11. Abide by and satisfy all obligations of Seller under the Hotel Management Agreement.  
Notwithstanding the foregoing, provided that Seller performs all routine day-to-day and periodic 
maintenance of the Property required to be performed directly by Seller (as opposed to Hotel Operator,) 
between the Approval Date and the Date of Closing under the terms of the Hotel Management Agreement, 
then Seller shall have no liability to Purchaser under this Section 4.1.11 either prior to or after the Closing 
for any matters related, directly or indirectly, to the physical condition of the Property or the Property’s 
compliance (or lack thereof) with applicable governmental or quasi-governmental laws, rules, regulations, 
statutes, or ordinances. 

12. Maintain any portions of the Property being managed by Seller (as opposed to Hotel Operator, to the 
extent such parties are obligated to maintain the Property under the Hotel Management Agreement, ) in a 
manner consistent with Seller’s past practices.  Notwithstanding the foregoing, provided that Seller 
performs all routine day-to-day and periodic maintenance of the portions of the Property being managed 
by Seller (as opposed to structural repairs or improvements of a capital nature) between the Approval Date 
and the Date of Closing, then Seller shall have no liability to Purchaser under this Section 4.1.12 either 
prior to or after the Closing for any matters related, directly or indirectly, to the physical condition of the 
Property or the Property’s compliance (or lack thereof) with applicable governmental or 
quasi-governmental laws, rules, regulations, statutes, or ordinances. 

13. Not later than five (5) business days after the Date of this Agreement, provide to Purchaser a schedule, 
certified by Seller, of any defaults of which Seller has knowledge (as defined in Section 6.1 below) by 
Hotel Operator under the Hotel Management Agreement. 

4.2. Alcoholic Beverage License1 

Not later than seven (7) days after the Approval Date, Purchaser will file a complete application with the 
ABC for the issuance of a temporary Alcoholic Beverage License in its own name or the name of its 
designee sufficient to permit the continuation of the lawful service of alcoholic beverages at the Hotel 

                                                 
1 NOTE: UNDER REVIEW BY LIQUOR COUNSEL 
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from and after the Date of Closing.  Purchaser acknowledges that the owner of the current Alcoholic 
Beverage License for the Hotel is Hotel Operator.  To the extent that any Alcoholic Beverage Licenses 
lawfully may be transferred under applicable governmental laws, rules, and regulations, Hotel Operator 
may arrange for the transfer of the existing Alcoholic Beverage License, provided that such transfer and 
cooperation (i) shall be at no cost or expense to Seller, (ii) shall not expose Seller to any continuing 
liability with respect to the operation of the Hotel or the sale of alcoholic beverages therefrom after the 
Date of Closing, and (iii) shall not obligate Seller to postpone the Date of Closing except as otherwise 
expressly provided in Section 2.3 hereof.  If Hotel Operator is not operating the Hotel at the Date of 
Closing Seller shall not be required to transfer to Purchaser any alcoholic beverage inventory which is 
located at or held for use in the Hotel unless and until Purchaser has obtained a valid and effective 
Alcoholic Beverage License entitling Purchaser to sell alcoholic beverages at the Hotel.  At such time as 
Hotel Operator is no longer operating the Hotel as a result of termination of the Hotel Operator Agreement 
or otherwise, Purchaser and Hotel Operator shall provide for (a) the purchase by Purchaser of all opened 
alcoholic beverage inventory for a fixed sum to be agreed on by Hotel Operator and Purchaser on a 
mutually agreed to date (the “Opened Alcoholic Beverage Consideration”), such payment to be made 
by Purchaser to Hotel Operator upon the transfer of such inventory to Purchaser, (b) the purchase by 
Purchaser of all unopened alcoholic beverage inventory (including, without limitation, all unopened 
alcoholic beverage inventory located in the guest room mini-bars) at Hotel Operator’s cost, such payment 
to be added to and such payment to be made by Purchaser to Hotel Operator upon the transfer of such 
inventory to Purchaser.  Seller shall reasonably cooperate with Purchaser at no cost or expense to Seller 
(both before and for a period of one (1) year after the Date of Closing) in any lawful manner reasonably 
requested by Purchaser in connection with obtaining any and all regulatory approvals, whether temporary 
or permanent, required by any public agencies administering laws, rules, or regulations regulating the sale 
of alcoholic beverages and related permits.  Notwithstanding anything to the contrary contained herein.  
The provisions of this Section 4.2 shall survive Closing or the termination of this Agreement. 

4.3. Hotel Management Agreement 

1. Purchaser and Seller each acknowledge that prior to and as of the Date of this Agreement, the Hotel has 
been managed and operated by Hotel Operator pursuant to the Hotel Operator Agreement.  
Notwithstanding anything to the contrary contained in this Agreement, the obligations of Seller and 
Purchaser hereunder are conditioned on the approval by Hotel Operator on or before the Date of Closing 
of the sale of the Hotel and the assignment of the Hotel Management Agreement to Purchaser as 
contemplated under the Hotel Management Agreement.  Purchaser shall cooperate with Seller as 
necessary to obtain such consent promptly after the Date of this Agreement, including, without limitation, 
providing such financial statements and other information as may be reasonably requested by Hotel 
Operator from time to time pursuant to the terms of the Hotel Management Agreement. 

2. At the Closing, if Purchaser elects to assume the Hotel Management Agreement, then Seller shall assign 
to Purchaser and Purchaser shall assume the obligations of Seller under the Hotel Management Agreement 
pursuant to an assignment and assumption agreement in the form of Exhibit F hereto (the “Assignment 
and Assumption of Hotel Management Agreement”).  Without limiting the generality of the foregoing, 
Purchaser shall expressly assume the obligations of Seller to pay to Hotel Operator for all amounts arising 
and due after the Date of Closing, in accordance with the terms of the Hotel Management Agreement. 

3. Further, if Purchaser elects not to assume at Closing or subsequently elects to terminate the Hotel 
Management Agreement, Purchaser expressly assumes the obligations of Seller to pay 50.0% of the 
Termination Fee (as defined in the Hotel Management Agreement) to Hotel Operator, in accordance with 
the terms of Section 11.9 of the Hotel Management Agreement, and Seller shall pay the other 50.0% of the 
Termination Fee to Hotel Operator.  From the Closing, a Hotel Management Holdback will be established 
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for which $450,000 will remain in Escrow and be released to Seller upon the earlier of (i) Purchaser 
entering into a new Hotel Management Agreement for a term of at least three years or (ii) six (6) months 
from Closing.  However, if before six (6) months from Closing, Purchaser terminates the Hotel 
Management Agreement, the Hotel Management Holdback will be used to pay the Hotel Operator the 
Termination Fee. 

4.4. Historic Tax Credits   

1. Seller shall reasonably cooperate with Purchaser at no third-party cost or expense to Seller in any lawful 
manner reasonably requested by Purchaser in connection with obtaining historic tax credits for the 
rehabilitation and preservation of the Hotel.   

Section 5. City and Public Use 

1. City Use.  Seller and Purchaser hereby agree that for the period of time the Hotel is owned or under the 
control of Purchaser or any assignee of Purchaser pursuant to Section 12.4 below, Seller shall have the 
right to use the Hotel for meetings, seminars, conferences or receptions from time to time annually (based 
on a Contract Year), subject to availability, for up to Thirty Thousand Dollars ($30,000.00) worth of 
meeting time billed per year at the Hotel’s prevailing rates for meeting, audio visual equipment, overhead 
projectors, flip chart, white boards and amplification (but excluding food and beverage and guest suite 
use) (each, a “Seller Event”).  The annual amount set forth in the foregoing sentence shall be adjusted 
annually based on any annual percentage increase in the Bay Area CPI Index between the Bay Area CPI 
Index announced for the month immediately preceding commencement of the Contract Year then ending 
and the Bay Area CPI Index announced for the month preceding the last month of the current Contract 
Year.  Charges against each annual allocation shall accrue during the Contract Year in which such use 
occurs; however, it is expressly understood and agreed that any unused portion of the annual allocation in 
any Contract Year shall not carry forward to a subsequent Contract Year.  Seller shall notify Purchaser no 
less than thirty (30) days prior to the desired date of the Seller Event, and Purchaser shall use reasonable 
efforts to accommodate Seller’s requested date and time; provided, however, that Purchaser may, in its 
sole discretion either (i) re-schedule a Seller Event to another available date by providing notice to Seller 
no less than fourteen (14) days prior to the scheduled date, or (ii) move a Seller Event to another location 
at the Hotel by providing notice to Seller no less than three (3) days prior to the desired date of the Seller 
Event.  Booking of such Seller Event is subject to availability in the sole discretion of Purchaser and 
advance reservation.  For purposes of this Agreement, “Bay Area CPI Index” shall mean the Consumer 
Price Index (CMSA-San Francisco-Oakland-San Jose, 1982-84=100) calculated by the U.S. Department 
of Labor, Bureau of Labor Statistics (or successor governmental authority responsible therefor). 

2. Community/Non-Profit Use.  Seller and Purchaser hereby agree that for the period of time the Hotel is 
owned or under the control of Purchaser or any assignee of Purchaser pursuant to Section 12.4 below, in 
addition to the other uses set forth in this Section, Purchaser shall provide community non-profit groups 
and organizations acceptable to Purchaser with the use of meeting rooms in the Hotel free of the standard 
meeting room charge, up to an aggregate of thirty (30) individual Community Meetings per Contract 
Year.  For purposes of this Section, a “Community Meeting” means a meeting of an individual non-profit 
group on a single day (regardless of the length of time of such meeting).  Booking of such Community 
Meetings is subject to availability in the sole discretion of Purchaser and advance reservation, and shall be 
held only during non-peak days and hours approved by Purchaser in its sole discretion; provided, 
however, that Purchaser may, in its sole discretion either (i) re-schedule a Community Meeting to another 
available date by providing notice to such community non-profit group or organization no less than 
fourteen (14) days prior to the scheduled date, or (ii) move a Community Meeting to another location at 
the Hotel by providing notice to such community non-profit group or organization no less than three (3) 
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days prior to the desired date of the Community Meeting.  Any unused allocation of Community Meetings 
in any Contract Year shall not carry forward to any subsequent Contract Year. 

3. The provisions of this Section 5 hereof shall survive the Closing. 

Section 6. Representations and Warranties 

6.1. By Seller 

Seller represents and warrants to Purchaser that as of the date of this Agreement and as of the Date of 
Closing: 

1. Seller is a charter city, validly existing, and in good standing under the laws of the State of California, 
has duly authorized the execution and performance of this Agreement, and such execution and 
performance will not violate any material term of its certificate of incorporation or by-laws.  Seller is duly 
authorized to execute, deliver and perform this Agreement, and all agreements, instruments, and 
documents herein provided to be executed by Seller will be duly executed by and binding on Seller as of 
the Date of Closing.   

2. Except as shown in Exhibit G, to the knowledge of Seller, Seller has not received written notice that 
any actions, suits, or proceedings of any kind are pending or threatened against or affecting Seller or the 
Property in any court of law or in equity or by any governmental department, commission, board, bureau, 
agency, or other instrumentality which might affect the Property. 

3. The execution, delivery, and performance of this Agreement does not and will not violate any 
agreement or commitment to which Seller is a party or by which Seller is bound, or any law or court order, 
or require any consent or approval of any person or party (or any such consent or approval has been 
obtained).  Seller has complied with all procedures of the City of San Jose (the “City”), satisfied all City 
requirements and obtained all required approvals for the sale of the Property. 

4. During the period of five (5) years prior to the date of this Agreement Seller has not received written 
notice from any governmental authority having jurisdiction over the Property stating that the Property is in 
violation of any applicable law, statute, ordinance, or regulation which has not been fully resolved as of 
the date hereof. 

5. Seller has not received a written notice from Hotel Operator alleging a default or failure of performance 
by Seller under the terms of the Hotel Management Agreement. 

6. Seller (as opposed to Hotel Operator as agent for Seller) has not entered into any service contracts in 
connection with the ownership, operation, or management of the Property which remain in effect on the 
Date of this Agreement except for the Hotel Management Agreement. 

7. To Seller’s knowledge, Hotel Operator has not entered into any service contracts in connection with the 
ownership, operation, or management of the Property which remain in effect on the Date of this 
Agreement except for the Contracts. 

8. All personnel employed at the Hotel are employees of Hotel Operator, and none of such personnel are 
employees of Seller.   

9. There are no pending protests, appeals, or other proceedings which have been initiated by Seller for the 
reduction of Taxes (as hereinafter defined) assessed against the Property. 
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10. Seller (as opposed to Hotel Operator as agent of Seller) has not entered into any agreements, 
commitments, or understandings, written or oral, for the parking of cars of Hotel guests, invitees, or 
employees at locations other than the Parking Garage, and, Seller (as opposed to Hotel Operator as agent 
of Seller) has not entered into any agreements, commitments, or understandings, written or oral, limiting 
the number of parking spaces available to Hotel guests, invitees, or employees in the Parking Garage. 

11. To Seller’s knowledge, Hotel Operator has not entered into any agreements, commitments, or 
understandings, written or oral, for the parking of cars of Hotel guests, invitees, or employees at locations 
other than the Parking Garage, and, to Seller’s knowledge, Hotel Operator has not entered into any 
agreements, commitments, or understandings, written or oral, limiting the number of parking spaces 
available to Hotel guests, invitees, or employees in the Parking Garage. 

12. Seller has delivered a true and complete copy of the Hotel Operator Agreement to Purchaser prior to 
the Date of this Agreement. 

13. Seller (as opposed to Hotel Operator as agent for Seller) does not provide or furnish to the guests or 
employees of the Hotel any products which are used or consumed at the Property or any services 
necessary to the operation of the Hotel. 

14. To Seller’s knowledge, Hotel Operator does not provide or furnish to the guests or employees of the 
Hotel any products which are used or consumed at the Property or any services necessary to the operation 
of the Hotel, except as set forth on Exhibit H. 

15. Yves Hansel, Nanci Klein and Loren Haley (the “Seller Knowledge Parties”) are the persons most 
familiar with the day to day operations of the Hotel and the matters warranted by Seller under this 
Section 6.1. 

Whenever used in this Agreement, the phrases “to Seller’s knowledge,” “of which Seller has knowledge” 
and similar verbiage shall be limited in meaning to the actual, (as distinguished from implied, imputed, 
and constructive) knowledge of any of the Seller Knowledge Parties on the Effective Date, or as remade 
on the Closing Date pursuant to the Closing Certificate, without inquiry or investigation, and without 
attribution to the Seller Knowledge Parties of facts and matters otherwise within the personal knowledge 
of any other officers or employees of Seller or third parties, including, without limitation, Hotel Operator. 
 
Seller shall have no liability for inaccuracies in the representations and warranties set forth in this 
Section 6.1 to the extent that, as of the Date of Closing, Purchaser has actual knowledge that a 
representation or warranty is inaccurate and proceeds to close escrow notwithstanding such facts.  Seller 
shall be entitled to state in writing on the closing certificate to be delivered by Seller pursuant to 
Section 10.2.1 below exceptions to the representations, warranties, and covenants set forth above.  If any 
such exceptions are noted on the closing certificate and if such exceptions are not reasonably acceptable to 
Purchaser, a condition to Purchaser’s obligation to purchase the Property shall be deemed not satisfied and 
Purchaser shall have the right either (i) to terminate this Agreement and to receive promptly the Deposit 
(including interest accrued thereon), or (ii) to elect to close escrow notwithstanding such exceptions.  In 
either event, Seller shall have no further obligation or liability with respect to such exception except that if 
Purchaser elects to terminate this Agreement as a result of such exception, then Seller shall be liable to 
Purchaser (i) to the extent such inaccuracy in any representation or warranty constitutes or results from 
Seller’s material breach or default under this Agreement, (ii) with respect to any representation or 
warranty contained in Sections 6.1.1, 6.1.2, 6.1.4 or 6.1.5 above that was materially inaccurate on the Date 
of this Agreement, and (iii) with respect to any representation or warranty contained in Sections 6.1.10, 
6.1.11 or 6.1.15 above that was materially inaccurate on the Date of this Agreement, except to the extent 
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that Seller notify Purchaser in writing or Purchaser otherwise obtains actual knowledge of such inaccuracy 
on or before the Approval Date. 

6.2. By Purchaser 

Purchaser represents and warrants to Seller that: 

1. Purchaser is a limited liability company, Purchaser is duly organized, validly existing, and in good 
standing under the laws of the state of Purchaser’s formation and is, or will be on the Date of Closing, 
authorized to do business in the State of California, has duly authorized the execution and performance of 
this Agreement, and such execution and performance will not violate any material term of its certificate of 
formation or operating agreement. 

2. No petition in bankruptcy (voluntary or otherwise), assignment for the benefit of creditors, or petition 
seeking reorganization or arrangement or other action under federal or state bankruptcy laws is pending 
against or contemplated by Purchaser, its general partner(s), controlling shareholders, or controlling 
members. 

3. Purchaser expressly acknowledges that it has a sufficient opportunity under this Agreement to inspect 
and investigate the Property, the Leases, the Contracts, and all other aspects of the Property and operations 
thereon, and to determine whether the condition of the Property, including the condition of zoning, 
permits and approvals and use, operation, and development potential of the Property, is satisfactory to 
Purchaser.  Purchaser further acknowledges that if Purchaser delivers the Approval Notice in accordance 
with Section 3.5 above, then the Property will be conveyed in “as is” condition, without warranties or 
representations of any kind, except for the express warranties and representations contained in this 
Agreement and the covenants implied under law by delivery of a grant deed. 

6.3. Mutual 

1. Seller and Purchaser each represent to the other that it has had no dealings, negotiations, or 
consultations with any broker, representative, employee, agent, or other intermediary in connection with 
this Agreement or the sale of the Property.  Seller and Purchaser agree that each will indemnify, defend, 
and hold the other free and harmless from the claims of any broker(s), representative(s), employee(s), 
agent(s), or other intermediary(ies) claiming to have represented Seller or Purchaser, as the case may be, 
or otherwise claiming to be entitled to compensation in connection with this Agreement or in connection 
with the sale of the Property on account of any alleged agreement or undertaking by Seller or Purchaser, as 
the case may be. The provisions of this Section 6.3 shall survive Closing or the termination of this 
Agreement. 

Section 7. Costs, Adjustments and Apportionments 

7.1. Purchaser’s Closing Costs 

Purchaser will pay the following costs of Closing to the extent due and payable (regardless of whether the 
transaction contemplated hereby closes or this Agreement is terminated pursuant to the terms hereof): 

1. The fees and disbursements of its counsel, inspecting architects, engineers, and other consultants, if 
any; 

2. The transfer taxes assessed by County of Santa Clara with respect to the sale of the Property to 
Purchaser; 
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3. One-half of the escrow fees payable with respect to the sale of the Property pursuant to the escrow 
established pursuant to this Agreement; 

4. One-half of any sales or use taxes relating to the transfer of the Personal Property to Purchaser; 

5. The cost of any update to the Survey obtained by Purchaser; 

6. The cost of the premium differential for ALTA extended coverage title insurance and the cost of any 
title endorsements requested by Purchaser; 

7. Any recording fees; and 

8. All other expense(s) incurred by Purchaser or its representative(s) in inspecting or evaluating the 
Property or closing this transaction. 

7.2. Seller’s Closing Costs 

Seller will pay the following costs of Closing: 

1. The fees and disbursements of Seller’s counsel; 

2. One-half of the escrow fees payable with respect to the sale of the Property pursuant to the escrow 
established under this Agreement; 

3. The cost an owner’s CLTA title policy; 

4. The transfer taxes assessed by the City of San Jose with respect to the sale of the Property to Purchaser; 
and 

5. One-half of any sales tax relating to the transfer of the Personal Property to Purchaser. 

7.3. Other Closing Costs 

Any other costs or charges of closing the purchase and sale of the Property not specifically mentioned in 
this Agreement shall be allocated between Seller and Purchaser in accordance with applicable local 
custom for similar transactions. 

7.4. Apportionments 

The following apportionments shall be made between Seller and Purchaser as of 11:59 P.M. local time, on 
the day immediately preceding the Date of Closing (the “Apportionment Date”): 

1. Tour agents’ and travel agents’ commissions. 

2. Subject to Sections 4.3.2 and 4.3.3 above, amounts paid or payable under the Hotel Management 
Agreement. 

3. General real estate taxes, general and special assessments, water or sewer rates and charges (if not 
metered), personal property taxes, taxes and assessments imposed against the Property or its owner 
resulting from the operation of the Hotel and Parking Garage, or any other governmental tax or charge 
levied or assessed against the Property (collectively, the “Taxes”), relating to the Property and payable 
during the year in which Closing occurs.  If the Closing shall occur before the actual Taxes payable during 
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the year of Closing are known, the apportionment of Taxes shall be upon the basis of the latest available 
tax rates and assessed value of the Property, and, if the Taxes for the year of Closing are thereafter 
determined to be more or less than the Taxes for the preceding year (after any appeal of the assessed 
valuation thereof is concluded), Seller and Purchaser promptly (but no later than the date that is thirty (30) 
days from and after the date that the final invoices for taxes for the Property for the year in which the 
Closing occurs are issued by the applicable taxing authority(ies), except in the case of an ongoing tax 
protest) shall adjust the proration of such Taxes, and Seller or Purchaser, as the case may be, shall pay to 
the other any amount required as a result of such adjustment.  If Seller undertakes a tax protest with respect 
to all or any portion of the Taxes for the year in which Closing occurs or any previous year, any refund 
(less Seller’s reasonable out-of-pocket costs of obtaining such refund) relating to any previous year shall 
be the property of Seller, and any refund (less Seller’s reasonable out-of-pocket costs of obtaining such 
refund) relating to the year in which Closing occurs shall be prorated as of the Apportionment Date.  
Further, if, following the Closing, any governmental authority conducts or proposes to conduct any audit 
of Taxes imposed as a result of the operation of the Hotel and the Parking Garage prior to Closing, Seller, 
at its own expense, shall reasonably cooperate with Purchaser in connection with such audit and for the 
purpose of appropriately allocating the Hotel and the Parking Garage assessments for the periods before 
and after Closing.  The covenants of the preceding sentences shall survive the Closing.  All Taxes assessed 
after the Apportionment Date shall be paid by Purchaser to the extent attributable to the period after 
Closing. 

4. With respect to electricity, telephone, television, cable television, steam, gas, water, and sewer services 
that are metered at the Hotel and other utilities (collectively, the “Utilities”), Seller shall endeavor to have 
the respective companies providing the Utilities read the meters for the Utilities on or immediately prior to 
the Apportionment Date.  Seller shall be responsible for all charges based on such final meter reading, and 
Purchaser shall be responsible for all charges thereafter.  If such readings are not obtainable less than 
two (2) days prior to Closing, then, until such time as readings are obtained, charges for all Utilities for 
which readings were not obtained shall be prorated as of the Apportionment Date based on the per diem 
rate obtained by using the last period and bills for such Utilities that are available.  Upon the taking of a 
subsequent actual reading, such apportionment shall be adjusted to reflect the actual per diem rate for the 
billing period in which the Date of Closing falls, and Seller or Purchaser, as the case may be, shall 
promptly deliver to the other the amount determined to be due on such adjustment. 

5. Room charges for the night commencing on the Apportionment Date and ending on the morning of the 
Date of Closing shall be paid one-half (1/2) to Seller, and one-half (1/2) to Purchaser.  Dinner and bar 
charges for the evening of the Apportionment Date shall be the property of Seller.  Breakfast and all other 
charges for the morning of the Date of Closing shall be the property of Purchaser. 

6. All security deposits actually held by Seller on the Date of Closing in accordance with the terms of any 
Leases shall be credited to Purchaser. 

7. All Reservation Deposits actually held by Seller (as opposed to Hotel Operator as agent for Seller), if 
any, on the Date of Closing will be transferred to Purchaser. 

8. Seller shall receive full reimbursement from Purchaser at Closing for each of the following items: 

(a) prepaid fees or other charges for transferable licenses, permits, telephone equipment, telephone 
rental, or other items, if any, to the extent the rights to such prepaid fees or other charges are assigned by 
Seller to Purchaser at Closing; and 
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(b) transferable deposits with companies providing Utilities, if any, to the extent the rights to such 
transferable deposits are assigned by Seller to Purchaser at Closing. 

9. To the extent not inconsistent with any of the foregoing, all other items of income and expense as are 
customarily adjusted or prorated upon the sale and purchase of a hotel property similar to the Hotel shall 
be adjusted and prorated between Seller and Purchaser accordingly. 

Seller and Purchaser acknowledge that the apportionments in this Section 7.4 shall be prepared, to the 
extent applicable, in accordance with the current edition of the Uniform System of Accounts for Hotels of 
the Hotel Association of New York City, Inc., as adopted by the American Hotel Association of the United 
States and Canada. 

The provisions of this Section 7.4 shall survive the Closing and shall not merge with the Deed to be 
delivered at Closing. 

7.5. Food and Beverage Inventory 

As part of the Purchase Price, Purchaser shall separately pay Seller at Closing the sum of (i) a fixed 
amount to be agreed on by Seller and Purchaser on or before the Approval Date representing the value of 
all opened food and beverage inventory (excluding alcoholic beverages) (the “Opened Food and 
Non-Alcoholic Beverage Consideration”), plus (ii) the full amount of all unopened food and beverage 
inventory, at Seller’s cost, located on or used in connection with the Property (including, without 
limitation, all unopened food and beverage inventory located in the guest room mini-bars) as of the 
Apportionment Date (excluding alcoholic beverages, which shall be purchased by Purchaser, at Seller’s 
cost, only through and upon the Closing of any escrow established pursuant to Section 4.2 hereof for the 
transfer of the existing Alcoholic Beverage License).  During the night of the Apportionment Date, and 
prior to the time scheduled for the commencement of Closing on the Date of Closing, representatives of 
both Seller and Purchaser shall prepare an inventory of unopened food and beverage items, together with a 
schedule identifying the unit cost of such unopened items, as actually paid by Seller as supported by the 
Books for the Property.  Purchaser shall purchase all opened food and beverage inventory by paying Seller 
the Opened Food and Non-Alcoholic Beverage Consideration as provided above, and all unopened food 
and beverage inventory by paying Seller an amount equal to Seller’s cost therefor, as shown on the 
aforesaid inventory and schedule, such amounts to be added to and as part of the Purchase Price.  
Notwithstanding anything to the contrary contained herein, in the event Seller and Purchaser fail to agree 
on the amount of the Opened Food and Non-Alcoholic Beverage Consideration on or before the Approval 
Date as contemplated herein, then Purchaser shall have the right to terminate this Agreement by written 
notice to Seller given not later than the Approval Date.  If either party elects to terminate this Agreement 
pursuant to this Section 7.5, then the Deposit (including all interest accrued thereon) shall be promptly 
returned to Purchaser and the parties shall have no further liability to each other under this Agreement 
except as otherwise provided herein. 

7.6. Accounts Receivable and Accounts Payable 

1. As a part of the Purchase Price, (i) Purchaser shall separately pay Seller at Closing a sum equal to 
(A) one hundred percent (100%) of all accounts receivable outstanding for thirty (30) days or less as of the 
Date of Closing, plus (B) seventy percent (70%) of all accounts receivable outstanding for a period 
between thirty-one (31) and sixty (60) days prior to the Date of Closing, including any accounts receivable 
owing from any present guests of the Hotel incurred during that guest’s present stay (collectively, the 
“Included Accounts Receivable”); and (ii) room charges for all guests of the Hotel for the night of the 
Apportionment Date shall be apportioned between the parties in accordance with Section 7.4.5 above.  
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Notwithstanding anything to the contrary contained in clause (i) above, collections on Included Accounts 
Receivable shall be paid over to Seller to the extent Seller did not receive a credit for such sums at Closing 
as and when they are actually received by Purchaser, it being understood that sums paid on any Included 
Account Receivable shall be credited against the debt most recently accrued in or to such account.  In 
addition, if Included Accounts Receivable are not paid within forty-five (45) days following the Date of 
Closing, then Purchaser shall have the right to deliver to Seller a statement, certified by Purchaser or Hotel 
Operator to be true and correct, listing all such Included Accounts Receivable that have not been collected 
(collectively, the “Uncollected Receivables”) and Seller shall, within ten (10) business days following 
receipt of such statement, remit to Purchaser the full amount previously paid or credited at Closing to 
Seller with respect to such Uncollected Receivables.  If Purchaser shall thereafter receive any payments on 
such Uncollected Receivables, Purchaser shall remit all sums so collected to Seller in the same manner as 
provided above with respect to collections on Included Accounts Receivable. 

2. Purchaser shall be credited, at Closing, for any accounts payable outstanding on the Date of Closing, 
with respect to the operation of the Property prior to Closing, except those accounts payable that are 
disputed by Seller.  Seller shall identify all such disputed accounts payable as provided in Section 7.6.3 
hereof and shall indemnify, defend, and hold Purchaser harmless against any liability arising out of any 
accounts payable dispute(s) so identified by Seller.  The accounts payable for which Purchaser is entitled 
to a credit against the Purchase Price at Closing are hereinafter referred to as the “Assumed Accounts 
Payable.”  In consideration of the credit against the Purchase Price, Purchaser agrees to pay all Assumed 
Accounts Payable as and when due and further agrees to indemnify, defend, and hold Seller harmless from 
and against any cost or liability resulting from nonpayment or late payment of any of such Assumed 
Accounts Payable as further provided in Section 10.3 hereof. 

3. During the night of the Apportionment Date, and prior to the time scheduled for the commencement of 
the Closing on the Date of Closing, Seller’s representatives shall prepare and deliver to Purchaser or its 
representatives a schedule detailing all Assumed Accounts Payable incurred prior to the Apportionment 
Date.  Seller shall specifically identify in such schedule all disputed amounts payable for which Seller 
shall retain responsibility following the closing as provided in Section 7.6.2 hereof. 

The provisions of this Section 7.6 shall not merge with the Deed delivered hereunder but shall survive the 
Closing. 

7.7. House Banks 

The sale of the Property does not include cash, checks and other funds, including till money, house banks, 
and notes, securities, and other evidence of indebtedness held at the Hotel as of the Apportionment Date 
(collectively, the “House Banks”), and the same shall be retained by or credited to Seller on the Date of 
Closing, subject only to the apportionments as provided in Section 7.4 hereof. 

7.8. Working Capital, Funds of Owner 

1. Seller shall receive a credit at Closing for the aggregate amount of all funds of Seller held by Hotel 
Operator or on deposit to the credit of Seller or Hotel Operator as Seller’s agent, with banking institutions 
on the Date of Closing, including, without limitation, all funds advanced by Seller to Hotel Operator as 
working capital for the Hotel, and specifically including any funds in the FF&E Account maintained under 
the Hotel Management Agreement. 

2. The provisions of this Section 7.8 shall not merge with the Deed delivered hereunder but shall survive 
the Closing. 
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7.9. Reservation Deposits 

1. Seller shall receive a credit at Closing for the aggregate amount of any Reservation Deposits held by 
Hotel Operator on the Date of Closing and actually forfeited or deemed forfeited by the parties making 
such Reservation Deposits, to the extent the same are attributable to reservations and bookings for the 
Hotel through and including the night commencing on the Apportionment Date.  The foregoing 
notwithstanding, forfeited Reservation Deposits attributable to booking for the night commencing on the 
Apportionment Date shall be paid fifty percent (50%) to Seller and fifty percent (50%) to Purchaser. 

2. The provisions of this Section 7.9 shall not merge with the Deed delivered hereunder but shall survive 
the Closing. 

7.10. Safe and Baggage 

1. On the Date of Closing, Seller shall cause the delivery to Purchaser of all of Seller’s keys and 
combinations, if any, to the safe in the Hotel.  On the Date of Closing, Seller shall give written notices to 
those persons who have deposited items in the safe, advising them of the sale of the Hotel to Purchaser and 
requesting the removal or verification of their contents in the safe.  All such removals or verifications on 
the Date of Closing shall be under the supervision of Seller’s and Purchaser’s respective representatives.  
All contents that are to remain in the safe shall be recorded (the “Inventoried Safe Deposit Box”).  Items 
belonging to guests who have not responded to such written notice by so removing and verifying their safe 
contents by the end of the Date of Closing shall be recorded in the presence of the respective 
representatives (the “Non-Inventoried Safe Deposit Boxes”).  Purchaser shall be responsible for, and 
shall indemnify Seller from and against any losses incurred with respect to, any theft, loss or damage to the 
contents of an Inventoried Safe Deposit Box, and any losses incurred with respect to, any theft, loss or 
damage to the contents of a Non-Inventoried Safe Deposit Box, except to the extent a claim has been made 
prior to Closing.  Seller shall be responsible for, and shall indemnify Purchaser from and against any 
losses incurred with respect to, any theft, loss or damage to the contents of a Non-Inventoried Safe Deposit 
Box for which a claim has been made prior to Closing.  The indemnification obligations under this Section 
7.10.1 shall apply only to the extent such losses are not recovered by the applicable indemnitee through 
insurance.   

2. On the Date of Closing, representatives of Purchaser and Seller shall take an inventory of all baggage, 
valises, and trunks checked or left in the care of Seller.  From and after the Date of Closing, Purchaser 
shall be responsible for all baggage listed in said inventory, and Purchaser hereby agrees to indemnify, 
defend, and hold Seller harmless from and against any liability therefor arising after Closing.  Seller 
agrees to indemnify, defend and hold Purchaser harmless from and against liability arising with respect to 
the baggage, valises and trunks prior to Closing.   At Closing, Seller shall deliver to Purchaser, to the 
extent the same are in the possession of Seller (as opposed to Hotel Operator), all Books as to the baggage, 
valises, and trunks at the Hotel, and the keys to the safe of the Hotel and the trunks, lockers, and storage 
rooms. 

3. The provisions of this Section 7.10 shall not merge with the Deed delivered hereunder but shall survive 
the Closing. 

7.11. Property Not Included In Sale 

1. Tax deposits, utility deposits, and other deposits, except for transferable utility deposits which are to be 
apportioned as herein provided, shall not be included in the Property to be sold hereunder. 
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2. Seller shall retain the right to collect accounts receivable other than Included Accounts Receivable, 
provided that if any of the same are collected by Purchaser within 90 days of the Closing Date, Purchaser 
shall first pay any accounts receivable from such party due following the date of Closing with any 
remainder promptly being paid over to Seller. 

3. The provisions of this Section 7.11 shall not merge with the Deed delivered hereunder but shall survive 
the Closing. 

4. Art work specified in Exhibit I.  

7.12. Benefit and Liability 

The purpose and intent of the provisions as to prorations, adjustments, and apportionments set forth in this 
Section 7 and elsewhere in this Agreement are that Seller shall bear all expenses of ownership and 
operation of the Property and, subject to Section 7.4.5 above, shall receive all income therefrom accruing 
through the Apportionment Date, and Purchaser shall bear all such expenses and, subject to Section 7.4.5 
hereof, receive all such income accruing thereafter.  If the computation of the apportionments and 
adjustments described in this Section 7 shows that a net amount is owed by Seller to Purchaser, such 
amount shall be credited against the Purchase Price as set forth in Section 2.2.2 hereof.  If such 
computation shows that a net amount is owed by Purchaser to Seller, such amount shall be paid by wire 
transfer to Seller by Purchaser on the Date of Closing in addition to the payment of the cash portion of the 
Purchase Price to be made by Purchaser under Section 2.2.2 hereof.  The foregoing computations shall be 
subject to further adjustment as provided in Section 10.8 hereof.  The provisions of this Section 7.12 shall 
not merge with the Deed delivered hereunder but shall survive the Closing. 

7.13. Adjustments 

All costs and prorations under this Section 7 shall be subject to adjustment pursuant to Section 10.8 below. 

Section 8. Damage, Destruction or Condemnation 

8.1. Material Event 

If, prior to Closing, five percent (5%) or more of the guest rooms, or [_______] (___)] or more of the 
parking spaces in the Parking Garage are damaged or destroyed or taken under power of eminent domain, 
or Seller has received written notice from a governmental authority that such property will be taken under 
power or eminent domain, or any portion of the Property is damaged such that the cost of repairing or 
correcting such damage equals or exceeds one percent (1%) of the Purchase Price, Purchaser may elect to 
terminate this Agreement by giving written notice of its election to Seller within ten (10) business days 
after receiving notice of such destruction or taking.  If Purchaser does not give such written notice within 
such ten (10) business day period, the Closing shall occur on the Date of Closing and at the Purchase Price 
provided for in Section 2 hereof, provided that there shall be a credit against the Purchase Price due 
hereunder equal to the amount of any physical damage insurance proceeds or condemnation awards 
collected by Seller or Hotel Operator as a result of any such damage or condemnation, up to the amount of 
the Purchase Price (excluding the amounts payable under Sections 4.2, 7.5, and 7.6 above), plus the 
amount of any deductible under Seller’s and/or Hotel Operator’s insurance policy covering such loss, plus 
an amount equal to any uninsured loss, including the amount of any self-insured retention, less any sums 
expended by Seller toward the restoration or repair of the Property.  If the proceeds or awards have not 
been collected as of the Date of Closing, then Seller shall assign and, if applicable, shall cause Hotel 
Operator to assign such proceeds or awards to Purchaser, with a credit for any deductible and the amount 
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of any uninsured loss, plus an amount equal to any uninsured loss, including the amount of any 
self-insured retention, except to the extent needed to reimburse Seller for sums expended by Seller to 
repair or restore the Property.  Purchaser shall additionally be entitled to receive the proceeds of any 
business interruption insurance payable as a result of such damage or condemnation, but only to the extent 
such proceeds are attributable to the period from and after the Date of Closing.    

8.2. Immaterial Event 

If, prior to Closing, less than five percent (5%) of the guest rooms, or less than [_______] (___)] of the 
parking spaces in the Parking Garage are damaged or destroyed or taken under power of eminent domain, 
or Seller receives written notice from a governmental authority that such property will be taken under 
power of eminent domain, or any portion of the Property is damaged such that the cost of repairing or 
correcting such damage is less than one percent (1%) of the Purchase Price, then Purchaser shall close this 
transaction on the Date of Closing and at the Purchase Price agreed on in Section 2 hereof, provided that 
there shall be a credit against the Purchase Price due hereunder equal to the amount of any physical 
damage insurance proceeds or condemnation awards collected by Seller as a result of any such damage or 
condemnation, up to the amount of the Purchase Price (excluding the amounts payable under Sections 7.5 
and 7.6 above), plus the amount of any deductible under Seller’s insurance policy covering such loss and 
the amount of any uninsured loss, less any sums expended by Seller toward the restoration or repair of the 
Property.  If the proceeds or awards have not been collected as of the Date of Closing, then such proceeds 
or awards shall be assigned to Purchaser, with a credit for any deductible and the amount of any uninsured 
loss, except to the extent needed to reimburse Seller for sums expended to repair or restore the Property.  
Purchaser shall additionally be entitled to receive the proceeds of any business interruption insurance 
payable as a result of such damage or condemnation, but only to the extent such proceeds are attributable 
to the period from and after the Date of Closing. 

8.3. Termination and Return of Deposit 

If either party elects to terminate this Agreement pursuant to this Section 8, Seller shall promptly direct the 
Title Company to return the Deposit (including all interest accrued thereon) to Purchaser, and thereafter, 
neither Seller nor Purchaser shall have any obligation or liability hereunder except as otherwise provided 
herein, and Purchaser shall have no interest in the Property. 

Section 9. Notices 

Any notice required or permitted to be given hereunder shall be deemed to be given when hand delivered 
or sent by facsimile, e-mail or by overnight express service, in either case addressed to the parties at their 
respective addresses referenced below: 

If to Seller: David Sykes 
City Manager 
200 Santa Clara Street, 17th Floor 
San Jose, CA 95113 
Fax: 408 292-6179 
Email: 
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With a copy to: City Attorney 
200 E. Santa Clara Street, 16th Floor 
San Jose, CA 95113 
Fax: 408 998-3131 
Email: 

If to Purchaser: JMA Ventures, LLC 
Attention: Todd Chapman / Kevin Morgan 
460 Bush Street 
San Francisco, CA 94108 
Email 

With a copy to: c/o UBS Realty Investors LLC 
455 Market Street, Suite 1000 
San Francisco, California 94105 
Attention: Rod Chu 
Telecopy: (415) 538-8141 
Email: Rodney.chu@ubs.com 

With a copy to: UBS Realty Investors LLC 
Ten State House Square – 15th Floor 
Hartford, Connecticut 06103 
Attention: General Counsel 
Telecopy: (860) 816 9004 
Email: steven.kapiloff@ubs.com 

With a copy to: Shartsis Friese LLP 
One Maritime Plaza, 18th Floor 
San Francisco, CA 94111 
Attention: Peter Aitelli 
Facsimile: (415) 421-2922 
Email: paitelli@sflaw.com 
 

or in each case to such other address as either party may from time to time designate by giving notice in 
writing to the other party.  All notices sent by facsimile or e-mail shall additionally be hand-delivered or 
sent by overnight express service within one (1) business day after the sending of the facsimile 
transmission or e-mail, as applicable.  All notices delivered in the manner provided herein shall be deemed 
given upon actual receipt (or attempted delivery if delivery is refused). 

Section 10. Closing and Escrow 

10.1. Escrow Instructions 

Upon execution of this Agreement, Seller shall deliver an executed counterpart of this Agreement to the 
Title Company to serve as the instructions to Title Company as the escrow holder for consummation of the 
transaction contemplated herein.  Seller and Purchaser agree to execute such additional and 
supplementary escrow instructions as may be appropriate to enable Title Company to comply with the 
terms of this Agreement or as may be required to establish and accomplish closing of any escrow required 
to be established for the transfer of the current Alcoholic Beverage License(s) and/or alcoholic beverage 
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inventory for the Hotel.  However, if there is any conflict between the provisions of this Agreement and 
any such additional or supplementary escrow instructions, the terms of this Agreement shall prevail. 

10.2. Seller’s Deliveries 

Seller shall deliver either at the Closing or by making available at the Property, as appropriate, the 
following original documents, each executed and, if required, acknowledged: 

1. A grant deed from Seller in the form attached hereto as Exhibit J. 

2. An Affordable Housing Covenant in the form set forth in Exhibit K which provides for development of 
the affordable housing units in certain circumstances set forth in the Covenant. 

3. A bill of sale executed by Seller in the form attached hereto as Exhibit L conveying the Personal 
Property and all Intellectual Property. 

4. If Purchaser elects to assume the Hotel Management Agreement, (i)  the Assignment and Assumption 
of Hotel Management Agreement in the form attached hereto as Exhibit F, and (ii) an estoppel certificate, 
duly executed by the Hotel Operator in the form attached hereto as Exhibit M.  

5. Originals of all Leases which are in effect as of Closing, a current listing of any tenant security deposits 
and prepaid rents held by Seller with respect to the Property, and an assignment of all Leases, security 
deposits and prepaid rents by way of an assignment and assumption agreement executed by Seller in the 
form attached hereto as Exhibit N. 

6. An assignment of all transferable warranties and guarantees then in effect, if any, with respect to the 
Improvements or any repairs or renovations to such Improvements and Personal Property being conveyed 
hereunder, which assignment shall be executed by Seller in the form attached hereto as Exhibit O, 
without representation by Seller as to assignability or other matters. 

7. An affidavit from Seller pursuant to the Foreign Investment in Real Property Tax Act in the form 
attached hereto as Exhibit P and a California [Form 590] Certificate. 

8. A closing certification from Seller with respect to representations, warranties, and covenants in the 
form of Exhibit Q. 
9. An incumbency certificate from Seller in the form of Exhibit R. 

10. All keys and/or combinations, if any, in Seller’s possession to all rooms, offices, and other portions of 
the Hotel. 

11. If Purchaser elects to assume the existing Collective Bargaining Agreement between Dolce Hayes 
Mansion and Unite Here, Local 19, dated as of October 2014 (the “Union Agreement”), (i) an assignment 
of the Union Agreement to Purchaser by way of an assignment and assumption agreement executed by 
Seller in the form attached hereto as Exhibit S, and (ii) an estoppel certificate, duly executed by the Union 
in the form attached hereto as Exhibit T. 

12. A digital copy of the Books. 

13. An Agreement for Edenvale Park Parking Facilities Operation and Management between the City of 
San Jose and 200 Edenvale Avenue Hotel Associates LLC in the form attached hereto as Exhibit U (the 
“Park Agreement”). 
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10.3. Purchaser’s Deliveries 

At Closing, Purchaser shall: (a) pay Seller the Purchase Price subject to the apportionments as provided in 
Section 7 hereof; (b) execute and deliver counterparts of the agreements referred to in Sections 10.2.4, 
10.2.5 and 10.2.15 hereof; (c)  execute and deliver a certificate with respect to representations and 
warranties in the form of Exhibit V; (d) deliver to Seller corporate, partnership or trust resolutions, 
incumbency certificates, evidence of due incorporation or formation and good standing, and other 
evidence reasonably satisfactory to the Title Company of Purchaser’s authority to lawfully and validly 
enter into and perform all of Purchaser’s obligations under this Agreement; and (e) execute and deliver all 
documents required in contemplation of Closing and/or as required by Escrow. 

10.4. Possession 

Purchaser shall be entitled to possession of the Property upon conclusion of the Closing. 

10.5. Insurance 

Seller shall have no obligation to insure the Property or cause the Property to be insured after the Date of 
Closing, and Purchaser shall be responsible for causing the Property to be insured thereafter. 

10.6. Utility Services and Deposits 

Seller shall be entitled to the return of any deposit(s) posted by it with any utility company not assigned to 
Purchaser pursuant to Section 7.4.4 hereof, and Purchaser shall notify each utility company serving the 
Property to terminate Seller’s account, effective at 12:01 A.M. on the Date of Closing. 

10.7. Notice Letters 

Subsequent to Closing, Seller shall provide to Purchaser or send directly to tenants under the Assumed 
Leases copies of letters in the form attached hereto as Exhibit W, advising the tenants that (i) Purchaser 
has purchased the Property, (ii) the security deposit, if any, has been delivered to Purchaser in connection 
with such sale, (iii) Seller is relieved of any and all liability for any such security deposit, and (iv) that 
each tenant from and after the date of the closing shall pay its rent to Purchaser. 

10.8. Post-Closing Adjustments 

Concurrently with the Closing, representatives of Seller and Purchaser shall cause a preliminary closing 
statement to be prepared reflecting their respective closing costs, the apportionments, the payment of the 
Purchase Price, and all other terms of this Agreement affecting or relating to the amount of and 
adjustments to the consideration to be paid for the Property.  In the event either Purchaser or Seller 
become aware of any item in the closing statement which requires adjustment as a result of new 
information or the ascertainment of actual amounts for items which are the subject of estimates at Closing, 
it shall promptly advise the other in writing and provide such supporting documentation as shall 
reasonably be required.  Upon the ninetieth (90th) day following the Date of Closing, or earlier upon 
mutual agreement of the parties, Purchaser or Seller, as the case may be, shall make such additional 
payment or refund as shall be required by the aggregate of any such post-Closing adjustments, including, 
without limitation, the adjustments resulting from collection of Accounts Receivable as provided in 
Section 7.6.1 hereof, and a final closing statement shall be prepared to reflect such revisions, subject only 
to subsequent adjustments provided for in Sections 7.4.3 and 7.6.1 hereof.  This provision shall not merge 
with the Deed delivered hereunder but shall survive Closing. 
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Section 11. Default; Failure of Condition 

11.1. Purchaser’s Default 

IN THE EVENT THAT PURCHASER FAILS TO COMPLETE THE PURCHASE OF THE 
PROPERTY FOR ANY REASON OTHER THAN (A) A DEFAULT BY SELLER AND THE 
EXPIRATION OF THE CURE PERIOD, IF ANY, PROVIDED UNDER SECTION 12.6 HEREOF, 
(B) THE EXISTENCE OF A PENDING DEFAULT (AS DEFINED AND CONTEMPLATED IN 
SECTION 12.6 HEREOF), (C) THE FAILURE OF ANY CONDITION TO PURCHASER’S 
OBLIGATION TO CLOSE THIS TRANSACTION WHICH IS EXPRESSLY SET FORTH HEREIN, 
(D) THE TERMINATION OR DEEMED TERMINATION OF THIS AGREEMENT BY PURCHASER 
PURSUANT TO A TERMINATION RIGHT EXPRESSLY SET FORTH HEREIN OR OTHERWISE 
PROVIDED BY LAW OR FAILURE OF PURCHASER TO DELIVER AN APPROVAL NOTICE AS 
AND WHEN REQUIRED UNDER SECTION 3.5 ABOVE, SELLER SHALL HAVE THE RIGHT TO 
TERMINATE THIS AGREEMENT AND IN SUCH EVENT THE DEPOSIT (TOGETHER WITH ALL 
INTEREST ACCRUED THEREON) SHALL BE DELIVERED TO SELLER BY TITLE COMPANY 
UPON WRITTEN DEMAND, AND THE DEPOSIT (TOGETHER WITH ALL INTEREST ACCRUED 
THEREON) SHALL BE RETAINED BY SELLER AS LIQUIDATED DAMAGES WITH RESPECT 
TO SUCH DEFAULT.  THEREAFTER, BOTH PARTIES SHALL BE RELIEVED OF AND 
RELEASED FROM ANY FURTHER LIABILITY HEREUNDER, EXCEPT FOR THE 
INDEMNIFICATION OBLIGATIONS EXPRESSLY SET FORTH IN ANY SECTION OF THIS 
AGREEMENT, WHICH OBLIGATIONS SHALL BE PERFORMABLE AND OWING IN ADDITION 
TO ANY SUMS RETAINED HEREUNDER BY SELLER AS LIQUIDATED DAMAGES.  SELLER 
AND PURCHASER AGREE THAT IT WOULD BE EXTREMELY DIFFICULT AND 
IMPRACTICABLE TO FIX ACTUAL DAMAGES TO SELLER AS A RESULT OF A DEFAULT BY 
PURCHASER AND THAT THEY HAVE AGREED THE DEPOSIT IS A FAIR AND REASONABLE 
AMOUNT TO BE RETAINED BY SELLER AS AGREED AND LIQUIDATED DAMAGES IN 
LIGHT OF SELLER’S REMOVAL OF THE PROPERTY FROM THE MARKET AND THE COSTS 
INCURRED BY SELLER AND THAT RETENTION OF THE DEPOSIT (TOGETHER WITH ALL 
INTEREST ACCRUED THEREON) BY SELLER SHALL NOT CONSTITUTE A PENALTY OR 
FORFEITURE. 

Purchaser’s Initials: ______ 

Seller’s Initials: _______ 

11.2. Seller’s Default 

IF SELLER REFUSES OR FAILS TO CONVEY THE PROPERTY AS HEREIN PROVIDED FOR 
ANY REASON OTHER THAN (A) A DEFAULT BY PURCHASER AND THE EXPIRATION OF 
THE CURE PERIOD, IF ANY, PROVIDED UNDER SECTION 12.6, (B) THE EXISTENCE OF A 
PENDING DEFAULT, OR (C) THE FAILURE OF A CONDITION TO SELLER’S OBLIGATION TO 
CLOSE THIS TRANSACTION WHICH IS EXPRESSLY SET FORTH HEREIN, PURCHASER 
SHALL ELECT AS ITS SOLE REMEDY HEREUNDER EITHER (I) TO TERMINATE THIS 
AGREEMENT AND RECOVER THE DEPOSIT PLUS ANY ACTUAL COSTS INCURRED IN 
CONNECTION WITH THE TRANSACTION NOT TO EXCEED THE AMOUNT OF 
$_________________, OR (II) TO PURSUE SPECIFIC PERFORMANCE BY SELLER OF THE 
TERMS OF THIS AGREEMENT. 

Purchaser’s Initials: ______ 
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Seller’s Initials: _______ 

11.3. Failure of Condition 

If prior to Closing Seller discloses to Purchaser or Purchaser discovers that: (i) title to the Property is 
subject to defects, limitations, or encumbrances other than Permitted Title Policy Exceptions or Title 
Company is otherwise unwilling to issue the Title Policy to Purchaser in the form contemplated under 
Section 11.4.2 below, or (ii) any representation or warranty of Seller contained in this Agreement is or, as 
of the Date of Closing, will be untrue, or (iii) Seller has failed to perform an obligation, covenant, or 
agreement of Seller under this Agreement, or (iv) the conditions set forth in Section 11.4 below will not be 
satisfied as of the Date of Closing, then Purchaser shall promptly give Seller written notice of its objection 
thereto.  In such event, without limiting Seller’s rights under the final unnumbered paragraph of 
Section 6.1 hereof, Seller shall act in good faith and use commercially reasonable efforts and shall 
cooperate with Purchaser to cure such objection, provided that Purchaser may not object to the state of title 
of the Property on the basis of a Permitted Title Policy Exception [or the Affordable Housing Covenant].  
The parties acknowledge and agree that Seller shall have no obligation to cure any objection, except to the 
extent such objectionable condition constitutes or results from a breach or default by Seller hereunder.  If 
Purchaser fails to waive the objection within ten (10) days after notice from Seller that Seller will not cure 
the objection, this Agreement will terminate automatically, neither party shall have any liability to the 
other except as otherwise provided herein (and except that Seller shall not be relieved of liability to the 
extent the objection constitutes or results from a breach or default by Seller hereunder), and Seller shall 
promptly direct Title Company to return the Deposit (together with all interest accrued thereon) to 
Purchaser.  However, if Purchaser is in default under this Agreement on or before the date of the 
termination thereof and if all applicable cure periods provided herein, if any, have expired, then Title 
Company shall immediately deliver the Deposit (together with all interest accrued thereon) to Seller in 
accordance with Section 11.1 hereof.  It is understood that, subject to Seller’s right of cure set forth above, 
in the event that Closing fails to occur by reason of the failure of any condition to Purchaser’s obligation 
hereunder or for any other reason other than Purchaser’s sole default hereunder, Purchaser shall be entitled 
to terminate this Agreement and to receive promptly a refund of the Deposit (including interest accrued 
thereon). 

11.4. Conditions Precedent To Closing 

1. Seller’s Conditions.  Without limiting any conditions precedent set forth in other provisions of this 
Agreement, each of the following shall be a condition precedent to Seller’s obligations to sell the Property, 
which may be waived only by a written waiver signed by Seller and delivered to Purchaser: 

(a) On the Date of Closing, Purchaser shall not be in material default in the performance of any 
covenant or agreement in any material respect to be performed by Purchaser under this Agreement. 

(b) On the Date of Closing, the representations and warranties of Purchaser set forth in Section 6.2 
hereof shall be true and correct in all material respects as if made on and as of the Date of Closing. 

(c) Approval by Hotel Operator of the sale of the Hotel and the assignment of the Hotel Operator 
Agreement to Purchaser. 

(d) Delivery by Purchaser into Escrow of all items described in Section 10.3. 
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2. Purchaser’s Conditions.  Without limiting any conditions precedent set forth in other provisions of this 
Agreement, each of the following shall be a condition precedent to Purchaser’s obligations to purchase the 
Property, which may be waived only by a written waiver signed by Purchaser and delivered to Seller: 

(a) On the Date of Closing, Title Company shall be irrevocably committed to issue to Purchaser an 
ALTA owner’s policy or binder (at Purchaser’s option) with extended coverage (the “Title Policy”) in the 
amount of the Purchase Price, subject to only the Permitted Title Policy Exceptions.  The Title Policy shall 
be in form and substance reasonably satisfactory to Purchaser, shall show fee title vested in Purchaser or 
its designee subject only to the Permitted Title Policy Exceptions, and shall contain such endorsements 
and coverages as Purchaser may reasonably request and Title Company shall agree to issue, with such 
agreement memorialized in writing, on or before the Approval Date.  It is understood that this condition 
shall be deemed satisfied if the Title Policy cannot be issued solely by reason of Purchaser’s failure to act 
with reasonable diligence in requesting and arranging for endorsements and coverages and in providing 
documents and information reasonably required by Title Company in connection with the issuance of the 
Title Policy. 

(b) On the Date of Closing, Seller shall not be in material default in the performance of any 
covenant or agreement in any material respect to be performed by Seller under this Agreement. 

(c) On the Date of Closing, the representations and warranties of Seller set forth in Section 6.1 
hereof shall be true and correct in all material respects as if made on and as of the Date of Closing. 

(d) On the Date of Closing, no judicial or administrative suit, action, investigation, inquiry, or 
other proceeding by any party shall have been instituted against Seller which affects the Property or 
Seller’s ability to convey the Property to Purchaser hereunder. 

(e) Hotel Operator shall have approved the sale of the Hotel and the assignment of the Hotel 
Management Agreement, the Contracts and the Leases to Purchaser; the ABC shall have issued a 
temporary Alcoholic Beverage License to Purchaser or its designee or approved the transfer to Purchaser 
of the existing Alcoholic Beverage License for the Hotel; and all appropriate governmental authorities 
shall have approved the transfer to Purchaser or its designee of all governmental permits, approvals, or 
licenses required for the operation of the Hotel and the Property in the manner it is currently operated, or 
shall have granted Purchaser or its designee new permits, approvals, and licenses allowing such operation 
to continue. 

(f) Seller shall have delivered to Purchaser a schedule of Included Accounts Receivable, certified 
by Seller or Hotel Operator to be true and complete as of the Date of Closing.  Such schedule shall list each 
account debtor and refer to specific invoice numbers, if any. 

(g) On the Date of Closing, there shall have been no actual, threatened, or imminent change in the 
present zoning of the Hotel or any part thereof which would adversely affect the operation or value of the 
Property as currently being operated.  On the Date of Closing, no restrictions, limitations, or regulations 
shall have been issued, proposed, under consideration, or likely to be proposed by any governmental 
authorities having or asserting jurisdiction over the Property or the ownership interest thereof or the 
existing or future uses of the Property or any portion thereof which would materially affect the operation 
of the Property as currently being operated. 

(h) Purchaser shall have received the result of a recent search, by a person satisfactory to 
Purchaser, of the Uniform Commercial Code judgment and tax lien filings which may have been filed 
with respect to any of the Personal Property of Seller, and such search shall not disclose the existence of 
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any liens encumbering such Personal Property except for Approved Title Policy Exceptions and liens 
which are to be discharged by Seller under the terms of this Agreement or which Seller otherwise agrees to 
discharge at or prior to Closing. 

(i) If Purchaser does not elect to assume the Union Agreement, Purchaser and the Union shall have 
executed a union agreement. 

(j) Seller shall have caused Authority to convey the Property to Seller. 

(k) Delivery by Seller into Escrow all items required under Section 10.2. 

3. Hart-Scott-Rodino Compliance.  It shall be a condition precedent to the obligations of each party to this 
Agreement that at the time of the Closing: 

(a) If required by applicable law, Purchaser and Seller shall have each made the filing or filings 
required by the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended (the 
“Hart-Scott-Rodino Act”); 

(b) All applicable time periods (subject to reductions pursuant to governmental waivers) under the 
Hart-Scott-Rodino Act shall have expired; and 

(c) No action, suit, or proceeding shall have been instituted and remain pending before a court or 
other governmental agency or public authority to restrain, prohibit, or otherwise challenge the transactions 
contemplated by this Agreement, nor shall any governmental agency or public authority have notified any 
party hereto that the consummation of such transactions would or might violate any laws. 

(d) To the extent required by applicable law, each party to this Agreement shall use its best efforts 
to comply promptly with all requirements of the Hart-Scott-Rodino Act applicable to the transactions 
contemplated by this Agreement. 

Section 12. Miscellaneous 

12.1. Entire Agreement 

This Agreement, together with the Exhibits attached hereto, all of which are incorporated herein by 
reference, is the entire Agreement between the parties with respect to the subject matter hereof, and no 
alteration, modification or interpretation hereof shall be binding unless in writing and signed by both 
parties. 

12.2. Severability 

If any provision of this Agreement or application to any party or circumstances shall be determined by any 
court of competent jurisdiction to be invalid and unenforceable to any extent, the remainder of this 
Agreement or the application of such provision to such person or circumstances, other than those as to 
which it is so determined invalid or unenforceable, shall not be affected thereby, and each provision hereof 
shall be valid and shall be enforced to the fullest extent permitted by law. 

12.3. Applicable Law 

This Agreement shall be construed and enforced in accordance with the laws of the State of California, 
without regard to principles of conflicts of laws. 
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12.4. Assignability 

Purchaser cannot assign this Agreement without first obtaining Seller’s prior written consent, which 
consent shall be given or withheld in Seller’s sole and absolute discretion.  However, Purchaser shall be 
entitled to assign this Agreement without Seller’s consent prior to the Closing Date to a limited liability 
company or other entity formed by Purchaser of which Purchaser acts as manager or managing member.  
Any assignment in contravention of this provision shall be void and of no force or effect.  No assignment 
shall delay the Closing hereunder or release Purchaser from any obligation or liability under this 
Agreement.  Any permitted assignee shall be deemed to have made any and all representations and 
warranties made by Purchaser hereunder, as if the assignee were the original signatory hereto. 

12.5. Successors Bound 

Subject to Section 12.4 hereof, this Agreement shall be binding upon and inure to the benefit of Purchaser 
and Seller and their respective successors and permitted assigns. 

12.6. Breach 

Should either party be in breach of or default under or otherwise fail to comply with any of the terms of 
this Agreement, other than a failure by Purchaser to make the Deposit or pay the Purchase Price, the 
complying party shall have the option to cancel this Agreement upon three (3) Business Days written 
notice to the other party of the alleged breach and failure by such other party to cure such breach within 
such three (3) Business day period.  The non-defaulting party shall promptly notify the defaulting party in 
writing of any alleged default upon obtaining knowledge thereof.  The Date of Closing shall be extended 
to the extent necessary to afford the defaulting party the full three (3) Business Day period within which to 
cure such default.  The failure or refusal by a party to perform on the scheduled Date of Closing (except in 
respect of a Pending Default by the other party) shall be deemed to be an immediate default without the 
necessity of notice.  If the Date of Closing shall have been once extended as a result of default by a party, 
such party shall not be entitled to any further notice or cure rights with respect to that or any other default.  
If Seller is in breach or default hereunder and is proceeding to cure such default or breach during the cure 
period specified herein, the Approval Date (if such breach or default occurred prior to the Approval Date) 
or the Date of Closing shall be extended for the number of days during which Seller is in breach or default.  
For purposes of this Section 12.6, a “Pending Default” shall be a default for which (i) written notice was 
given by the non-defaulting party, and (ii) the cure period extends beyond the scheduled date of Closing. 

12.7. Captions 

The captions in this Agreement are inserted only as a matter of convenience and for reference and in no 
way define, limit, or describe the scope of this Agreement or the scope or content of any of its provisions. 

12.8. No Partnership 

Nothing contained in this Agreement shall be construed to create a partnership or joint venture between 
the parties or their successors in interest. 

12.9. Time of Essence 

Time is of the essence in this Agreement. 
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12.10. Counterparts 

This Agreement may be executed and delivered in any number of counterparts, each of which so executed 
and delivered shall be deemed to be an original and all of which taken together shall constitute one and the 
same instrument. 

12.11. Recordation 

Purchaser and Seller agree not to record this Agreement or any memorandum thereof. 

12.12. Proper Execution 

The submission by Seller to Purchaser of this Agreement in unsigned form shall be deemed to be a 
submission solely for Purchaser’s consideration and not for acceptance and execution.  Such submission 
shall have no binding force or effect, shall not constitute an option, and shall not confer any rights on 
Purchaser or impose any obligations on Seller, irrespective of any reliance thereon, change of position, or 
partial performance.  The submission by Seller of this Agreement for execution by Purchaser and the 
actual execution and delivery thereof by Purchaser to Seller shall similarly have no binding force and 
effect on Seller unless and until Seller shall have executed this Agreement and a counterpart thereof shall 
have been delivered to Purchaser. 

12.13. Mediation 

The parties agree prior to commencing any legal action or exercising right to terminate under this 
Agreement to submit any dispute or claim not resolved within any cure period set forth in this Agreement 
to good faith mediation which shall be held in California.  The mediation session must be held within 
thirty (30) days after one party makes written demand to the other for mediation.  The parties agree that 
they shall participate in a minimum of one half-day mediation session before the mediation may be 
declared unsuccessful and terminated by either party.  Evidence of anything said, any admissions made, 
and any documents prepared in the course of the mediation shall not be admissible in evidence or subject 
to discovery in any court action pursuant to Evidence Code Section 1152.5.  The mediator shall be an 
attorney who is selected by the mutual agreement of the parties and who is experienced in real property 
matters.  If the parties are unable to agree upon a mediator of these qualifications, then the mediator shall 
be appointed by JAMS/Endispute.  The mediation shall be conducted in accordance with such rules as the 
parties agree upon, or in the absence of agreement, in accordance with the Commercial Mediation Rules of 
JAMS/Endispute.  The mediation conference shall take place at a location within twenty (20) miles of the 
Property at an office of JAMS/Endispute, if possible.  The mediator’s fees and administrative fees, if any, 
shall be split equally between the parties, but each party shall bear its own attorney’s fees in any mediation 
unless otherwise agreed. 

The Date of Closing shall be extended until such time that the mediator has made his or her final decision 
under this Section 12.13. 

12.14. Operations 

1. Purchaser agrees that, so long as Purchaser (or its assignee under Section 12.4) operates the Property as 
a hotel, it will in good faith continue to operate the Hotel at an equivalent or higher level of quality as the 
Hotel is operated as of the Date of Closing.  This covenant shall survive the Closing. 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS1152.5&originatingDoc=Iabaed4b1c85411d98262fe59e6385250&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
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12.15. Survival and Limitation of Representations and Warranties and Covenants 

The representations and warranties of the parties set forth in Section 6 above and the covenants of Seller 
set forth in Section 4.1 above shall survive the Closing, but written notification of any claim arising 
therefrom must be received by the party making the applicable representation and warranty or covenant 
within twelve (12) months of the date of Closing or such claim shall be forever barred and such party shall 
have no liability with respect thereto. 

12.16. Purchase Offers 

From and after the Date of this Agreement and until the Closing or the date on which this Agreement shall 
be terminated in accordance with the terms hereof, Seller shall not market the Property or solicit or 
respond to (except to acknowledge the receipt thereof) offers for the purchase of the Property from any 
party or commence negotiations concerning the sale of the Property with any such party.  However, Seller 
may receive and acknowledge the receipt of unsolicited offers which are submitted to Seller. 

12.17. Further Assurances 

Purchaser and Seller have agreed that at any time or from time to time after the execution of this 
Agreement, whether before or within a period of twelve (12) months after Closing, they will execute and 
deliver such further reasonable documents and undertake such other reasonable actions at no 
out-of-pocket cost or expense to the party performing such actions (except as otherwise specifically 
provided herein) as the other party may reasonably request in order to effect fully the purposes of this 
Agreement. 

12.18. Full Performance 

The acceptance of the Deed and other closing documents by Purchaser from Seller shall be deemed full 
performance on the part of the Seller of all of its obligations under this Agreement, excluding Seller’s 
indemnification obligations contained herein and any covenants or provisions of this Agreement which 
expressly survive the Closing, and Purchaser’s satisfaction and waiver of all of its conditions precedent to 
Closing contained herein. 

 

 

[Signatures Follow on Next Page] 
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first written above. 

SELLER: [City of San Jose, a California charter city]  
 

By:  ______________________________________ 
Name:  ____________________________________ 
Its:  ______________________________________ 

By:  ______________________________________ 
Name:  ____________________________________ 
Its:  ______________________________________ 

PURCHASER:  
 

By:  ______________________________________ 
Name:  ____________________________________ 
Its:  ______________________________________ 

By:  ______________________________________ 
Name:  ____________________________________ 
Its:  ______________________________________ 
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Order Number: NCS-846232-SC 
Page Number: 7

LEGAL DESCRIPTION

Real property in the City of San Jose, County of Santa Clara, State of California, described as 
follows:

BEGINNING AT THE POINT OF INTERSECTION OF THE CENTER LINE OF EDENVALE AVENUE, 40 
FEET WIDE, WITH THE SOUTHERLY BOUNDARY LINE OF THAT CERTAIN 9.37 ACRE PARCEL OF 
LAND DESCRIBED IN DEED EXECUTED BY BENJAMIN B. SMITH, ET UX, TO CHARLES C.
SNYDER, ET AL, DATED SEPTEMBER 15, 1954 AND RECORDED SEPTEMBER 15, 1954 IN 2962 
OF OFFICIAL RECORDS, PAGE 146, SAID POINT OF INTERSECTION BEING DISTANT ALONG 
SAID CENTER LINE OF EDENVALE AVENUE NORTH 1° 27' 20" EAST 1022.57 FEET FROM THE 
POINT OF INTERSECTION OF SAID CENTER LINE WITH THE CENTER LINE OF CHEYNOWETH 
AVENUE, 40 FEET WIDE;
THENCE ALONG SAID CENTER LINE OF EDENVALE AVENUE, NORTH 1° 27' 20" EAST 419.80 
FEET TO THE POINT OF INTERSECTION THEREOF WITH A NORTHERLY BOUNDARY LINE OF 
SAID 9.37 ACRE PARCEL;
THENCE LEAVING SAID CENTER LINE AND RUNNING ALONG SAID NORTHERLY BOUNDARY 
LINE OF THE 9.37 ACRE PARCEL NORTH 88° 23' 40" WEST 572.64 FEET TO THE MOST 
NORTHWESTERLY CORNER THEREOF;
THENCE ALONG ONE OF THE WESTERLY BOUNDARY LINES OF SAID 9.37 ACRE PARCEL SOUTH 
1° 27' 20" WEST AND PARALLEL WITH THE CENTER LINE OF EDENVALE AVENUE, 462.95 FEET 
TO THE SOUTHWESTERLY CORNER THEREOF;
THENCE ALONG THE SOUTHERLY BOUNDARY LINE OF SAID PARCEL OF LAND, THE FOLLOWING 
COURSES AND DISTANCES:
SOUTH 69° 28’ EAST 115.00 FEET;
SOUTH 76° 33’ EAST 50.00 FEET;
SOUTH 81° 36’ EAST 50.00 FEET;
NORTH 88° 12' EAST 50.00 FEET;
NORTH 75° 17’ EAST 176.00 FEET;
NORTH 65° 56’ EAST 100.00 FEET; AND
SOUTH 88° 32' 40" EAST 56.58 FEET TO A HARROW TOOTH SET IN THE CENTER LINE OF 
EDENVALE AVENUE BEING THE POINT OF BEGINNING, AND BEING A PART OF LOT 9 OF THE 
SANTA TERESA RANCHO, SANTA CLARA COUNTY.

APN: 685-04-027

First American Title Insurance Company
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Exhibit B: Excluded Easements

To be determined
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Execution Original

MANAGEMENT AGREEMENT

This AGREEMENT ("Agreement") dated as of December ^ , 2003 (the “Effective Date”), 
by and between The City of San Jose, California, (the "Owner1') and Dolce. Intemational/San Jose, 
Inc. ("Manager").

V PREAMBLE: ..

■ WHEREAS, the Owner is the owner of certain property (the "Property") located at 200 
Edenvale Avenue, San Jose, CA 95130, as is described on Exhibit "A” attached hereto and 
incorporated, herein by this reference; and which is. currently fisted on the National Register of 
Historic Places and has been designated as a State and City Historic Landmark and which includes 
a conference center (the “Center*) containing guest rooms, meeting and conference facilities, food. 
and beverage facilities, surface parking areas, health and fitness facilities;.and.

WHEREAS, adjacent to the Center is Edenvafe Garden Park (the “Park"), a public park 
owned . by Owner, within which is located an underground parking -garage consisting of 
approximately 142 underground parking spaces and 214 surface spaces (the “Parking Garage”), 
which Parking Garage is open to the public without charge including persons using the facilities at. 
the Property; and *

WHEREAS, Manager has developed expertise, Including but not limited to promoting, 
advertising, and providing quality lodging arid services, purchasing supplies and equipment, 
selecting and training personnel, making’ repairs and performing otherfuncfions required to maintain 
and to manage conference centers and in consulting in .the design and furnishing of such facilities; 
and

: WHEREAS, the Owner, in reiianceupon the expertise and experience of Manager, desires 
to retain Managerto operate the Center as a conference center; and

, ’ WHEREAS, the parties hereto desire to enter Into an agreement whereby Manager shall 
operate and manage the Center to the end that the Owner shall have the benefit of the experience, 
skill and ability of Manager in the operation of conference .centers to the mutual profit of both the 
Owner and Manager, ail upon the terms and conditions set forth in this Agreement .

. . .NOW, THEREFORE, for and in consideration of the mutual promises, covenants and 
. agreements set forth herein below, the Owner and Manager hereby agree as.foliows:

Article 1 ;
Definitions ..

. The terms defined in;this Article 1. shall, for all purposes of this Agreement, have the meanings 
herein specified, unless the context otherwise specifies or requires: .

1.1 Affiliate: The term "Affiliate" shall mean any person, firm, corporation, partnership, joint 
venture; trust or entity which is controlled by or is under common control by or with the 
applicable person or any person, corporation, joint venture, partner, joint venturer, entity, 
shareholder; officer or director of such person. For the purposes of this definition,, 
"control" and the correlative meaning of the terms "controlled by" and "under common 
control by or with" shall mean the possession, directly orindirectiy, of the powertodirect
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or cause the direction of the management and policies of the. Affiliate through the 
ownership of an interest in the Affiliate.

1.2 Approved Annual Budget: The term "Approved Annual Budget" shall have the meaning 
given it in Article 4 hereof.

1.3 Asset Management Fee: The term “Asset Management Fee” means the management 
fee paid, by Owner to Asset Manager, not to exceed $50*000 in any Contract Year, 
subject to adjustmenteach Contract Year* commencing June 1,2005, bythe percentage 
increase in the Bay Area CPI index between the Bay Area CPi Index announced for the 
month immediately preceding commencement of the applicable Contract Year then 
ending and the Bay Area CPI Index announced for the month preceding the last month 
ofthe Current Contract Year.

1.4 Asset Manager: The term “Asset Manager” means HVS International, its successor or 
assign, or such other hospitality consultant firm retained by Owner as asset manager of 
the Center.

1.5 Capital Improvement: The term "Capital Improvement" shall mean any alteration, repair 
or improvement to the Center or the Properly which costs in excess of Five Thousand 
Dollars ($5,000) and which has a useful life of more than five (5) years.

1.6 Center: The term "Center" shall have the meaning given it in the Preamble hereto.

1.7 Comerica: The term “Cpmerica” shall mean Cpmerica.Bank.

1.8 Comerica Revolving Loan: The term “Comerica Revolving Loan” shall mean the 
$5,000,000 revolving line of credit loan from Comerica Bank to Owner.

1.9 Comerica Term Loan: The term "Comerica Term Loan” shall mean the $2,000,000 term 
loan from Comerica Bank to Owner.

1.10 Comerica Loan Agreement The term “Comerica Loan Agreement” shall mean that 
certain Loan Agreement dated as of October 30,2003, between Owner and Comerica, 
regarding the terms 6f the Comerica Term Loan and the Comerica Revolving Loan,.

1.11 Commencement Date: The term “Commencement Date” shailmean January 1,2004,.

1.12 Competitive Set: The term "Competitive Set” shall mean the hotel or conference centers. 
that are identified from time to time as the Center's direct competitors,and are included . 
for reporting purposes in the monthly STAR Report (or .such other report or media as 
mutually approved by Owner and Manager in the event that STAR Report is no longer 
prepared or published) prepared for the Center,. The Center’s initial Competitive Set is 
set forth on Exhibit E attached hereto. Any modification to the Competitive Set is 
subject to mutual agreement of Owner and Manager.

1.13 Complete Meeting Package: The term “Complete Meeting Package” or “CMP” shall 
mean a sales package sold per day per person that includes an overnight guest room,

. three meals, the meeting room, standard meeting technology equipment in the meeting
room, and morning and afternoon conference breaks. ; '
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1.14 Contract Year: The term "Contract Year" shall mean the annual period commencing July 
1 and ending June 30 of each calendar year, except the first Contract Year shall begin 
on the Commencement Date and shall end on June 30,2004.

1.15 Devcon Agreement The term “Devcon Agreement shall mean that certain Repayment 
Agreement between Owner and Devcon Construction Incorporated.

1.16 Direct Expenses. The term “Direct Expenses” when used with respect to any period 
shall mean the total for. such period of expenses of the Rooms, Food, Beverage, 
Conference Services, Spa and. Minor Operations departments, determined in 
accordance with generally, accepted accounting principles arid the- International

. . Association of .Conference Centers Uniform System of Accounts for Conference 
Centers, Second Edition (“IACC Uniform;System of Accounts*). .

1.17 Doice international: The term “Dolce international" shall mean Dolce international 
Holdings, Inc.; a Delaware Corporation^ and its successors. The term “Doice" in this 
Agreement is used interchangeably with Dolce International.

1.18 Effective Date: The term “Effective Date” shall mean the date set forth in the first 
paragraph of this Agreement.

1.19 European Plan: The term “European Plan” or’“EPrt.shall mean the sales term for a 
customer purchasing a room only for overnight stay.

1.20 FF&E Reserve: The term “FF&E Reserve” shall mean the City of San Jose Community 
. Facilities Revenue Fund established and held by Owner, to be funded.each calendar 
month, in an amount equal to four percent (4%) of Gross Revenues for the previous 
calendar month, and to be utilized exclusively to fund (i) the costs ofany single repair to 
or at the Center or the Property that exceeds $5,000,00 capital expenditures oh of at the 
Center or the Property, and (iii) the costs for replacement of capital improvements on or 
at the Center or the Property. The FF&E Reserve-will be accounted for as required by 
the Comerica Loan Agreement during the term of the Comerica Loan Agreement.

1.21 GAP: The term “GAP" has the meaning ascribed to such term in Section 2.2(d) hereof.

1.22 Gross Operating Profit: The term "Gross Operating Profit" when used with respect to 
any period shall mean the amount obtained by subtracting Direct Expenses, indirect 
Expenses and Base Management Fee for such period from Gross Revenues for such 
period, determined in accordance with generally accepted accounting principles and the 
IACC Uniform System of Accounts. An example of the calculation of Gross Operating 
Profit is attached hereto as Exhibit B;

1.23 Gross Revenues: The term "Gross Revenues" when used with respect to any period 
shall mean the sum of the following items attributable to such period determined in 
accordance with the, IACC Uniform System of Accounts and generally accepted 
accounting principles:. .

1.23(a) all revenues derived from the operation of the Center during such period,
.. including, without limitation, revenpes from the sale of all, conference
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services; rentals of conference facilities and guest rooms;, sale of food, 
liquor,, soft drinks or other beverage's; charges for technology used in guest 
rooms; and meeting rooms; revenues associated with fitness or recreation 
facilities, including where applicable golf courses, tennis courts, spa, health 
and fitness clubs, pro shops arid swimming pools; sales of cigars, cigarettes, 
candy, merchandise, and any and all other goods, services ormerchandise; 
provided, however, that there shall be excluded any federal, state and 
municipal excise taxes and sales taxes paid by customers in connection with 

. goods, merchandise or services purchased by them to the extent such taxes 
are separately itemized on the customers'bills or checks, and excluding also 
gratuities paid to employees as payroll expenses and if separately itemized 
on the customers' bills or checks; and further excluding transient occupancy 
taxes (hotel taxes),, insurance and condemnation proceeds and any 
consideration forsaies of furniture, fixtures andequipment; ^

1.23(b) revenues derived during such period in connection with the operation of any 
vending machines located in the Center, but including only revenues 
received,, collected or payable to Manager on behalf of Owner (rather than 
the gross revenues, of such vending machines); , and

1.23(c) revenues derived during such period from any subtenant, concessionaire, 
assign or other person, firm .or corporation, but only to the extent of the 
amounts received, collected or payable to Manager on behalf of Owner.,

1.24 Haves Mansion Bond Documents; the term “Hayes Mansion Bond Documents” shall 
mean all documents delivered in connection with the Hayes Mansion Bonds.

1.25 Haves Mansion Bond Expenses: The term “Hayes Mansion Bond Expenses" shall mean 
the expenses and fees reasonably necessary to administerthe Hayes Mansion Bonds, 
including without limitation, the premiumforannuaf bond insurance, bond rating service 
maintenance'fees, trustee1 and dissemination agent fees, fees for liquidity facilities, 
remarketing agents’ fees, rebate consultant fees, rebate payments to the Internal 
Revenue Service and the cost of an Owner employee to administer arid monitor the 
Hayes Mansion Bonds (not to exceed $16,000 per Contract Year, subject to adjustment 
each Contract Year by the increase in the Bay Area CPI Index over the previous 
Contract Year). To the extent that a particular bond expense is paid on an annual, semi- 
annual,., quarterly or bi-monthly basis, it may be prorated on a monthly basis for the 

. purposes of calculating the Hayes Mansion Expenses and the Operating Expenses..

1.26 Haves Mansion Bonds: The term “Hayes Mansion Bonds” shall mean the lease revenue 
bonds issued by the City of San Jose financing ‘Authority in 1993 for the construction of 
improvements to the Center known as Phase 1 improvements in the original, aggregate 
principal amount of approximately $11 million and the lease revenue bonds issued by 
the City of San Jose Financing Authority.in 2001 for both the construction of additional 
improvements to the Center known as the Phase III improvements, improvement to the 
adjacent Edenvale Garden Park and the refunding of lease revenue bonds previously 
issued by the City of San Jose Financing Authority for improvements to the Center in the 
original aggregate amount of approximately $53,300,000.
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1.27 . Haves Mansion Debt Service: The term “Hayes Mansion Debt Service” shalt mean 
Owner’s obligation to repay principal and interest in the form of debt service payments 
on the Hayes Mansion Bonds. To the extent that a repayment schedule for the Hayes 
Mansion Debt Service requires payment on other than a monthly basis, such.payment. 
may be prorated .on a monthly basis for the purposes of calculating Hayes Mansion 
Expenses and the Operating Expenses.

1.28 Haves Mansion Expenses: The term “Hayes Mansion Expenses" shall mean, for 
purposes of Section 9.1(b) of this Agreement only, for a particular period, all costs and 
expenses paid by or on behalf of Owner in connection with (a) the ownership, marketing,: 
leasing, operation or maintenance (both long and short term) of the Center and the 
Property- (including, without limitation,- the Asset Management Fee and the Base 
Management Fee); (b) the repair of furniture; fixtures and equipment at the Center and

• the repair of the Center, in each case not to exceed’a maximum payment of $5,000 for , 
any single repair; (c) payments to the FF&E Reserve each calendar month in an amount 
not to exceed 4% of the Hayes Mansion Revenues for the preceding calendar month 
(which funds are to be used by Owner for repairs to or at the Center or the Property that 
are not included within the scope of clause (b), for capital expenditures on Or at the 
Center or the Property, and for replacement of capital improvements on or at the Center 
or the Property); (d) all furnishings, fixtures, tools.and equipment relating to the Center; 
(e) Hayes Mansion Bond Expenses; (f) Hayes Mansion Debt Service; and (g) payments . 
of interest only on the Comerica Revolving1 Loan and principal and interest on the 
Comerica Term Loan.

1.29. Haves Mansion Revenues: The term “Hayes Mansion. Revenues'* shall mean, for 
purposes of Section 9.1(b) of this Agreement only, for a particular period, all revenues 
actually received by or on behalf of Owner in connection with the operation, use or lease 
of the Center or the Property.

1.30 indirect Expenses: The term “Indirect Expenses” when used with respect to any period 
shall mean the total for such period 6f expenses of- the Engineering, Sales and' 
Marketing, Administrative and General, and Utilitiesdepartments, determined in 
accordance with generally accepted accounting principles and the IACC Uniform System 
of Accounts.,

1.31 Manager: The term "Managed shall mean Dolce Interhational/San Jose, Inc., a 
Delaware corporation and wholly owned subsidiary of Dolce international Holdings, Inc.,

■ ' as-Manager under this Agreement, and, subject to the provisions of Article 1.2, shall 
include its successors and assigns.

.1.32 Manager’s Proprietary Property: The term “Manager’s Proprietary Property" shall mean 
' die trade name “Dolce", the “Dolce” logo, all trademarks of Doice or Manager, including 
but not limited to “A Dolce Conference Destination” and “Focus. Learn. Succeed,” and 
other property related to bade name such as signage, brochures, and the like., it also 
includes proprietary sales, service and operating standards, methods, training and 

. - manuals, including without limitation service programs such as Dolce Diamond 
Legendary Service and any successor programs, and.customer names, addresses and 
all other data for accounts included in Manager's Global Account Program defined in..

. Section 2.2(d) hereof and any successor sales programs.: .
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1.33 National Consumer Price Index: The term “National Consumer Price Index” shall mean. 
the Consumer Price Index (U.S., All Urban. Wage Earners and Clerical Workers, 
1987=100) calculated bythe U.S. Department of Labor, Bureau of Labor Statistics (or

. successor governmental authority responsible therefor)..

1.34 Net Revenues: The term “Net Revenues” shall mean, for any specified period, the 
amount equal to the Hayes Mansion Revenues received during that period, minus the • 
Hayes Mansion Expenses paid during the same period..

1.35 Operating Expenses: The term "Operating Expenses" when used with respect to any, 
period shall mean the aggregate of all costs and expenses paid or incurred by Manager 
or the Owner in connection with the operation of the Center attributable to such period,

■ determined in accordance with the IACC Uniform System of Accounts and generally 
r. accepted accounting principles, but in any event shall include, without limitation, the 

following items (each of which shall be without mark-up unless otherwise specified in this 
. Agreement):

1.35(a) . the cost of wages, salaries, incentives arid bonuses, severance or settlement 
payments to terminated employees of the Center, payroll taxes, social 
security taxes and other necessary employee costs, fringe benefits and other 

■ usual and customary incidental employee benefits paid to or for personnel 
employed at or for the operation of the Center, including, but not limited to, . 
pension, profit sharing or other employee retirement, disability, health and 
welfare or other benefit plans or insurance provisions; .

1.35(b) the cost of food and beverages, cigars, cigarettes, candy and all othergoods,
wares, merchandise, and property sold in or from the Center or in such . 
manner that the amounts received therefore are included in the Gross 
Revenues; —

1.35(c) . the cost of conference materials and services used in the operation of the 
. Center; ■

1.35(d) the cost of insurance premiums for insurance policies whether maintained by
. thepwner.ortheManageronbehalfoftheOwnerandManagerandreiating _ 

to the operations of the Center and the Parking Garage;

1.35(e) the cost of keeping, repairing and maintaining the Center, the Park and the
Parking Garage; -

1.35(f) the cost for repairs, and replacements to furniture, fixtures or equipmentused
in the operation; of the Center, where such costs are properly treated as 

■ expenses rather than as capital improvements;

1.35(g) . the cost of gas, electricity, janitorial services, cold and hot water, steam, 
heating, air conditioning and ventilation; 1 / . . ;

•1.35(h) the cost for laundry and linen services;
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1,35(i) the amount of real estate and personal property taxes with respect to the 
Center;

i.35(j) expenses incurred in connection withthe auditof the financial statements of
the Center provided in Sections 5.1 arid 5.3 hereof; , .

1.35(k) the management fees as provided in Article 9 of this Agreement;

1.35(1) advertising, promotion, publicity and public' relation expenses;

1.35(mj reasonable travel and out-of-pocket .expenses incurred by. Manager or 
. Managers affiliates which are directly related to-the business of the Center;

1.35(n) the proportionate amount of expense's incurred.with respect to marketing 
services and advertising performed, by Manager or Manager’s affiliates, and 
apportioned between, the Center and other projects which. Manager or 
Manager's affiliates operate and which are promoted through Manager in the 
ratio that the revenue generated, or if Manager so elects, room nights 
available, by Manager for the Center bears to the revenues generated, or 
room nights available,- by Manager, for ail such facilities (including the 
Center); provided, however, that such marketing expenses shall not exceed, 
without the written consent of Owner, $80,000 in the first full Contract Year 
(subject to cumulative increase each Contract Year thereafter equal to the 
percentage increase in the National CPi Index between the National CPI 
index announced for the month immediately preceding commencement of 

. the applicable Contract Year then ending and the National CPI Index 
announced for the month preceding the last month of the Current Contract 
Year); .

i.35(oj sales, commissions to Manager or Manager’s affiliates on consumed group
business, including no-show or cancellation: revenue actually collected,, 
referred by the Manager or Manager's affiliates or regional sales offices to 
the Center (but excluding sales commissions paid to employees of Manager 
Ideated and employed at the property); sales commissions are 7% for 

' Complete Meeting Package business and .10% for European Plan business.

1.35(p) sales commissions payable.to sales managers of other properties managed
by Manager orManager’s affiliates for group meeting referrals to the Center 

. . . which convert. to consumed business (specifically.: excluding sales 
commissions paid to employees of Manager located and employed at the 
Property). The commission will be at the rate-in effect for all sales managers 
at all properties managed by. Manager or Manager’s affiliates (as of the 
Effective Date, sales commissions are $6.00 per room night for GAP 

. bookings and $3.00 per room night for non-GAP bookings).

1.35(q) sales commission to Doice International or one of its affiliates equaitotwo 
percent (2%) of room revenue resulting from room reservations (for non-
group meetings) booked and consumed that result from the customer using
Dolce International’s Global Distribution System or Central Reservations 
Office to book the reservation. This commission will be calculated and billed
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to the Center monthly by Dolce and payable within thirty (30) days of invoice 
date. ■■

. 1.35{r) a purchasing fee of 5% paid to Manager or Managers affiliate of the costs 
(excluding safes taxes) of furnishings, fixtures, equipment and supplies which 
are purchased through Dolce's corporate purchasing function.

1.35(s) thealiocablecostspfDolce’strainingandquaiityassuranceprogramswhere 
~ suchcostsarepartofanoverallprograminsunngconsistenttrainingiservice 

and quality at Dolce-managed properties...

1.35(t) : a technology fee to Dolce or one of its affiliates for support and maintenance 
of the Dolce Wide Area Network (“WAN”) that Manager's employees at the 

’ Center, will use for email and . internet access, and air other computer 
applications used by the Center that Doice hosts at its corporate office. This 
fee will be $7.50 per month per person per Computer application hosted at 
the Dolce corporate office. This fee will cumulatively increase annually 
effective January 1, 2005 for the increase in the National Consumer Price 
Index over the prior year.

1.35(u) legal, accounting and other professional fees and . expenses (including 
settlement costs approved by the Owner) incurred with respect to matters 

, directly relating to the operation of the Center, whether arranged by the 
Owner or by Manager on behalf of the Owner or Center! Examples of these 
matters include, but are hot limited to, real estate assessment protests, 
collection efforts, resolution of employee claims, and review of sales of 
purchase contracts. This category of expense is not intended to cover 

. expenses incurred by Manager with respect to the interpretation of this 
Agreement Such fees will also include up to fifty percent (50%) of the full-
time equivalent of a principal accountant employed by Owner with respect to 

. the Property; provided* however, Owner agrees that such accountant shall 
not, to the extent reasonably practical, duplicate the work of the Manager’s 
controller for the Center.

1.35(v) any other expense directly related to the operation of the Center and; the 
Property.

. 1.35(w) the periodic payments of principal and/or interest due under any loan, 
... whether secured or unsecured, related to the Property or the Center. .

1.35(x) the Hayes Mansion Bond Expenses and Hayes Mansion Debt Service.

i.35(y) the Asset Management Fee.

1.35(z) the FF&E Reserve.

i.35(aa) recurring bank fees or loan fees.

1.36 . Owner Theterm. "Owner" shall mean City of San Jose, California and shall include its
successors and assigns.
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1.37 Person: The term "Person" shall mean any individual, firm, corporation, partnership, joint 
stock company, business trust, voluntary association or government or any department 
or agency thereof.

1.38 Properly: The term "Property" shall have the meaning given it in the Preamble hereto.

1.39 REVPAR Penetration index: The term “REVPAR Penetration Index" shall mean the 
statistic prepared by Smith Travel and included in .the Center’s monthly STAR Report in 
which room revenue per available room (REVPAR) of the Center is divided by the 
REVPAR of the hotel properties in the Center’s Competitive Set and multiplied by 100.. 
This statistic is one measurement as to whether the Center is receiving more or less of

. its market share of revenues.

: 1.40 STAR Report The term “STAR Report" shall mean the monthly report prepared by 
Smith Travel Research, an independent research organization serving, the lodging 
industry, that provides performance measurements for the Center’s market and selected 
competitors. . . .

1.41 Strategic Team: Theterm“StrategfcTeam”shallmeantheseniormanagementteamat 
: the Center responsible for day-to-day operations. The Strategic Team generally consists

of the General Manager, Controller, Assistant General Manager, Director of Sales and 
Marketing, Director of Human Resources, Director of F&B, Conference Director arid 
Director of Engineering. The titles and positions of the Strategic Team.may change from

... time to time as Manager may determine.

1.42 Term: The term "Term" shall have the meaning given it in Section 10.3 hereof.

1.43 Other Definitions: The following terms are defined where identified in this Agreement.

Term Where Defined

Additional Capital improvements . * 20.3 
. Annual Budget/ 4.1

Base Management Fee '. 9.1(a)
BayArea CPI Index / 2.6
Center Capitai Improvement Plan 4.2 

> Center Name 2.3(a) ;
Community Meeting . 2.7
Defaulting Party 11.1

.. . Event of Default . • 11.1
IACG : 1.16 \
Incentive Fee Period. . 9.1(e)
Incentive Management Fee 9.1(b)

, Lender , 114
* Management Fees 9.1

Non-Defaulting Party, 11.1
: Owner Event . 2.6

Park . Preamble
x. Parking Garage Preamble
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Proposed Annual Budget 4.1
Renewal Option . 10.2
Renewal Term . 10.2
Restoration Standard 7.1 -
Sen/ice Mark . 2.3 .
Tag Line 2.3(b)
Termination Fee 11.9
Volatility Reserve 9.1(b)

Article 2
Use and Manner of Operation of the Center

2.1 Right to Manage and Operate. The Owner hereby grants to Manager the sole and 
exclusive .right to manage and operate the Center pursuant to the terms1 of this 
Agreement, subject to the Owner's concurrence with all. general operating policies and 
major business decisions affecting the Center. Manager.shall manage the Center as a 
"Dolce", conference center and operate the Center commensurate with a first class, 
conference center, consistent with 1ACC standards. Unless approved by Owner, 
Manager shall operate the Center twenty-four hours, a "day, seven days, a week. 
Manager shall . .cooperate. With Asset Manager in the operation of the Center as 
reasonably requested. :

2.2 Corporate Marketing and Sales Programs. Manager’s corporate marketing and sales 
programs and services are acknowledged by Owner and'Manager as integral to the 
successful operation of the Center. Manager wiii provide these programs and services to 
the Center in a manner and to a, standard consistent with all conference centers 
managed by Manager or. Manager affiliate and positioned in the market as a “Dolce 
Conference Destination11. The costs of these programs and, services represent 
Operating Expenses of the Center as described in Section 1.35 hereof.

Among these services and programs which Manager will implement at the Center are 
the following: ;

2.2(a) ' Dolce international maintains a Corporate Marketing department which
functions as an in-house agency fori properties managed by its affiliates. 
This, department provides among other services, creative and execution 
services for advertising, collateral materials, web site development and 
maintenance, direct mail, public relations, trade shows and promotional, 
events. The costs of this. Corporate Marketing department are allocated to 

, managed properties as described in Section 1.3.5(n) hereof.

. . . Direct costs for advertising space, creative design, production and printing, 
photography, postage and similar expenses will be paid by the Center as an 
Operating Expense, without markup or other fee by Manager or Dolce.

; International.

2.2(b) Through its Corporate Marketing department, Dolce International will provide
strategic marketing direction and .support for the Center with respect to 
positioning as a Dolce Conference Destination in the marketplace, pricing,
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2.2(c)

and strategies to execute the annual Sales and Marketing plan prepared as 
part bf the annual budget process.

The Center wilt be positioned under the Dojce international brand, and 
accordingly will reflect this brand identityin its name, logo, collateral material, 
on-site printed materials, signage, and in such other ways.as Dolce 
International o.r Manager deems appropriate to give maximum advantage to 
the Center’s sales and marketing efforts. Dolce. International agrees to 
incorporate the Center in ail Corporate Marketing activities which presentthe 
portfolio of Dolce-managed properties..

> . Execution'Origiual

2.2(d) The Center-will be included in the Dolce International Global Account 
. ProgramfGAP”). This Dolce proprietary program represents the principal 

corporate customers of Dolce International who conduct significant levels of 
: meetings at multiple Dolce-managed properties.

Manager will train and support the sales managers on-site at the Center to 
maximize the number of meetings held at the Center by GAP customers, and 
to encourage participation in cross-selling the Center with the on-site sales, 
teams at other Dolce-managed properties.

2.3 Center Name and Rights to Name. As part of positioning the Center under the Dolce 
brand, the Owner and Manager agree that the Owner shall have the right to register the 
following service mark for the Center with the United States Patent and Trademark 
Office (the "Service Mark”). The initial Service Mark for the Center, which may change at 

.the Owner’s discretion, is: .

: Dolce Hayes Mansion 
A Dolce Conference Destination

In this regard, the Owner and Manager acknowledge and agree thatthe Service Mark 
shall be used exclusively in connection with .the advertising arid promotion efforts for, 
and in connection with the management of,. the.Center by Manager. The Owner and. 
Manager further acknowledge and agree that:

2.3(a) . Owner shall retain all rights to the use of the name'“Hayes Mansion” (the
"Center Name”), and that all use of the Center Name shall inure solely to the 
benefit of Owner,'and ..

2.3(b) *' ■. Manager and'Dolce International shall retain all rights to the use of the tag 
line “A Dolce Conference Destination” (the “Tag Line"), and that all use of the 
Tag Line inure .to the benefit of Manager and Dolce, international; provided, 
however, that for so.long as this Agreement shall continue in full force and 
effect, Manager shall grant to Owner, and Manager does hereby grant to 
Owner,, a non-exclusive and non-transferable license to use the Tag Line in 
connection with the advertising and promotion efforts for, and in connection 
With the management of the Center. Owner hereby agrees to use the Tag 
Line only in accordance with instructions from Manager arid Dolce 

.. international and shall submit to the inspection of its promotional materials, 
upon request, to allow Manager and Dolce International to exercise the
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required quality control over the Tag Line wherever it appears. Ownerfurther. 
agrees that, upon the expiration or termination of this Agreement, Owner 
shall, promptly after such expiration or earlier termination of this Agreement 
apd at Owner’s sole cost and expense; take such action as may be 
necessary to amend the registration of the Service Mark so as to delete and 
omit ail reference to any portion of the Tag Line.
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the Owner's behalf and^urihg the term of this Agreement:

irmlvyoy.1» ^ •

ihflitieS^Manaqer agrees that it shall, on

2.4(a) manage, operate and maintain the Center as a conference center consistent 
. with and in the manner contemplated herein, and provide all services and 

activities’whichare customarily and usually provided in' an operation of,
.. comparable class and standing and consistent with the standard setforth in i 

Section 2.1;

2.4(b) hire, pay, supervise, train and discharge all personnel required in connection 
with the operation of the Property (ail of whom shall be the employees of 
Manager); establish and. from time to'time modify appropriate , employee 
benefit plans and pension plans; withhold all employee income required by 
federal, state or local taxing authorities; comply with alt employer 

- governmental reporting requirements and make ali payments due from 
Manager on behalf of or for the benefit of employees of the Property to all 
applicable governmental authorities; and determine all matters with regard to 
such personnel, including, without limitation, compensation, bonuses;

. severance payments orsettlements.to terminated employees, fringe benefits - 
and replacement of personnel; provided, however, that Manager shall 
promptly notify the Owner of any changes, transfers and/or replacements of 
the Center’s Strategic Team Members and shall obtain the Owner’s prior 
approval of the initial selection and any change in or transfer of the General 
Manager.

2.4(c) procure from all governmental agencies and authorities having jurisdiction 
over the Center, all licenses, permits or authorizations necessary for the 

. operation and maintenance of the Ceriterand maintain the same; so long as 
the Owner is riot in default hereunder, pay ail taxes, licenses, certificates, 
permit and examination fees and.other charges which may be levied on the . 
Owner or Manager in connection with the Center; provided, however, thatthe 

. ■ Owner shall be responsible for obtaining all permits or authorizations . 
necessary to operate the Center on the Property, including any permits or 
authorizations, required under applicable planning and zoning regulations;',

2.4(d) promptly observe and comply with the provisions of all present and future 
; laws, rules and regulations governing the activities of Manager hereunder or 

. : thd operation of the Center (including, without limitation, the City of San 
. , Jose’s, Wage Policy Requirements, a copy of which is attached hereto as ’ 

Exhibit C. and the: City of San Jose’s Environmentally Preferable 
Procurement Policy, a copy of which is attached to this Agreement as 
Exhibit D. as each may be amended or modified from time to time);

-12-
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. 2.4(e) advertise and promote the Center in keeping with the highest standards and 
practices of conference centers and consistent with the character of the . 
Center- and the terms and conditions of this Agreement and with all 
applicable laws and regulations;

2.4(1) arrange for bookings of customers at the center and- the reservation and 
renting of rooms...and; conference facilities;

2.4(g) subject to the requirements of Section 20, make or cause to be made all non-
structurai repairs to and maintenance of the Center as may be necessary in 

■ - the opinion, of Manager, and make repairs to and replacements of,
furnishings, fixtures and equipmentnecessaryforthe operation of the Center 
as a conference center; provided, however, that no. such single repair or. 
replacement costing in excess of $5,000 shall be made without the prior 
written consent of the Owner, except that emergency repairs or replacements 
immediately necessary for the preservation of safety of the Center or for the. 
safety of guests, tenants or other persons required to avoid the suspension 
of any necessary service to the Center may be made by Managerwithoutthe 
prior approval of toe Owner rf, under the circumstances, appropriate officers 
or representatives of the Owner cannot be conveniently notified before the 
required emergency repairs or replacements must be made arid notice is 
promptly given to Owner;

2.4(h) cause the Center to be kept and operated in a clean, safe and attractive ' 
condition at all times;. .

2.4(1) . unless otherwise directed by Owner, pay all Operating Expenses when due;

2.4(f) purchase or enter into contracts for requisite services and supplies required 
to operate toe Center as a conference center, which contracts may include, 
but shall not be limited to, the following: linen, supplies, maintenance, 
contracts; printing and preparation of printed materials, including stationery 

- and menus; and rubbish removal; provided, however, that no such contract 
(even if provided for in the Annual Budget) shall be entered into by Manager 
for the account of toe Owner without toe prior written consent of the Owner if 

. such contract obligates the Ownerto spend in excess of $50,000 perannum 
with any single supplier, is not terminable upon no more than thirty (30) days1 

• prior notice', or is not fully assignable by Owner without restriction; provided,
. further, however, that any contract not provided for in the Annual Budget, to 
the extent that such contract requires payment by Owner of.more, than 
$10,000 per annum with any single supplier, rqust be approved by Owner in 
writing prior to execution of such contract; . .. ..

2.4(k) provide administrative and accounting services necessary for the proper 
operation of toe .Center and maintain all books and records required to .be 
maintained under this Agreement iri accordance with toe 1ACC Uniform 
System of Accounts as adopted by the International Association of 
Conference.Centers.and generally accepted accounting principles;

: Execution Original
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2.4(1) be responsible for the dignified conduct of personnel employed at the Center
. and require such personnel to be properly attired and to conduct themselves 
in a courteous manner;. .

2.4(m) take all reasonable measures in every proper manner to develop and 
maintain the business of the Center;

2.4{n) deposit all of the Gross Revenues in a bank account or accounts in the 
Owner’s or Center’s name;, and make provision for withdrawal of funds for 
payment of Operating Expenses, rnariagementfees and disbursements from 
said bank account or accounts. Said accounts shall be the property of the 

. Owner and shall be . used exclusively in connection with the operation of the 
. Center and. the performance of the terms and conditions of this Agreement, 

and Manager agrees to. segregate ail receipts, accounts and records 
pertaining to the operation.of the Center from all other business conducted 
by Manager. Checks or other documents of withdrawal drawn upon the 
operating accounts shall be signed by representatives of Manager or 
employees of the Center desig nated by Manager, which persons; drawing on 
such accounts shalf .be bonded or otherwise insured, and Owner shaij 
designate at least.ohe authorized signatory for each such account, it is 
expressiy understood .that the Owner shall have access to all funds of the 
Owner held by the Manager'in connection with the Center, Subject to 
Owner’s responsibilities under Section 3.3 hereof;

2.4(o) effectuate the Approved Annual Budgets;

2.4(p) negotiate for the best interest of the Owner with any labor unions 
representing employees of the Center, and Manager shall consult with the 
Owner in advance of, and, to the extent practicable, during the course of, 
negotiations with any labor union;

2.4{q) consummate arrangements with concessionaires'licensees, tenants or other .
intended users of the facilities of the Center, with- all such arrangements 
being subject to the Owner’s prior written approval;,

2.4<r) use Its best efforts to do, or cause to be done, ail such acts and things in and
about the Center as shall be reasonably necessary to comply with all 
insurance and,legal-requirements, and, with the Owner's consent, to 
discharge any lien, encumbrance orcharge orwith respecttothe Cepterand 
the operation thereof other than those placed upon the Center by or at the 
instance of the Owner; :

24(s) pay all insurance premiums covering or affecting the Center when due;

2.4(t) conduct the operations of the Center in full compliance with all Federal, State
: and other idea! laws,, regulations.and. policies, including, but not limited to, 

nondiscrimination with respect to sex, race, age, creed, national origin, or 
disability, sexual orientation, or actual or perceived gender identity; employee 
.and. guest 'safety; accessibility of facilities, and environmental regulations.
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2.4(u) . . • abide by grievance procedures set forth in any collective bargaining (or 
similar) agreement with the Hotel Employees arid Restaurant Employees 
International Union, AFL-CI0* Local 19;

2.4(v) comply with all provisions of any collective bargaining (or similar) agreement
■with the Hotel Employees and Restaurant Employees International Union, 
AFL-CIO, Local. 19 or, if no such agreement shall exist, comply with tie 

- Living Wage requirements, as set forth on Exhibit C attached hereto;

2„4(w) Manager shall, through monthly reporting (with meetings from time to time at
the discretion of Owner), keep Owner’s Director of Finance advised in writing 
of all matters affecting the Center that are of a significant nature and shall. 

. obtain the Director’s prior written approvai.of any actions or policies which 
are likely, in Manager's reasonable opinion, to have a significant adverse'

: impact on cash flow or as otherwise required under this Agreement; 
provided, however, such prior written approval shall not be required with 
regard to Manager's response to emergency situations in accordance with ’ 
the terms, and conditions of. this Agreement For purposes of this Section,

. 2.4(w), any action which is, in Manager’s reasonable opinion, likely to result 
in a material adverse deviation from theapproved Annual Budget shall,

. require the prior written approval of Owner's Director of Finance; ;

2.4(x) Manager shall use commercially reasonable efforts to collect for Owner’s 
account Income of any nature from the.Center’s operations and the giving of 

. receipts in connection therewith;

2.4{y) Manager shail maintain an internal control structure designed to provide 
. assurance that the Center and the Property are safeguarded from loss or 

unauthorized use, that transactions , are executed in accordance with this : 
Agreement and that financial records are reliable,for the purposes of. 
preparing financial statements, the internal control structure shall be 
supported by the selection, training and development of qualified personnel, 
by an appropriate segregation of duties, and by the dissemination of written . 
policies arid procedures;

2.4(z) Manager shall keep Owner informed and advised of ail material financial and
. bther matters concerning the Center and the operation thereof and give.due 
consideration to suggestions which Owner’s designees or consultants may 
offer.with respect thereto from time to time;.

2.4(aa) Manager shall maintain the Parking.Garagem' good order, and clean and 
working condition, including, without limitation, the tasks set forth in Exhibit 
G Manager shall provide security for the Parking Garage in accordance with 
the security plan approved by Owner’s Department of Planning, Building and- 
Code Enforcement as part of Conditional Use Permit No. 00-06-039, a copy 
of which Is attached hereto as Exhibit H;

2.4(bb) Manager, shall maintain the Park.in accordance with the requirements set
forth in Exhibit G.
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2.5 Covenant of Manager Regarding Notes/Guarantees/Loan Agreements. Manager 
covenants and agrees that it will not, and nothing herein shall' be deemed to authorize 
Manager to/execute any notes, guarantees, loan agreements or other evidences of

, indebtedness or .borrow any money on behalf of the Owner or the Center or as a part of 
the Operating Expenses herein authorized. It Is also expressly understood and agreed 
that Manager has no power or authority to enter into any mortgage, deed of trust,

■ security agreement or any other instrument (other than forthe rental of rooms orfacilities 
expressly authorized herein) encumbering all dr any part of the Center or any accounts 
or other personal property arising from or attributable to the Center or its operations. 
This paragraph shall not prohibit Managerfrom incurring indebtedness on behalf of the 

■' Owner to suppliers of goods and services to the Center which are required in the 
operation of the Center in toe ordinary course qf business and. in conformity with the 
customs and business practices of the industry and the terms of this Agreement and 
from entering into .agreements and instruments in connection therewith. .

2.6 City Use. Manager and Owner hereby agree that during the Term Owner shall have the 
right to use the Center for meetings, seminars, conferences or receptions from time to 
time annually (based on a Contract Year),, subject to availability, for up to Thirty 
Thousand Dollars. ($30,000) worth of meeting time billed per year at the Center’s 
prevailing peak or non-peak-rates, for meeting, ,audio visual equipment, overhead 
projectors, flip chart, white boards,and amplification (but excluding food and beverage 
and guest suite use) (each, an “Owner Event"). The annual amount set forth in the 
foregoing sentence shall be adjusted annually based on any annual percentage increase 
in the Bay Area CPI Index between toe Bay Area CPI Index announced for the month 
immediately preceding commencement of toe Contract Year then ending and the Bay 
Area CPi Index announced for the month preceding the last month of the current 
Contract Year. Charges against each annual allocation shall accrue during the Contract 
Year in which such use occurs; however, it is expressly understood and agreed that any 
unused portion of the annual allocation in any Contract Year shall not carry forward to a 
subsequent Contract Year.. Owner shaii notify Manager no less than thirty (30) days 
prior to the desired date of the Owner Event, and Manager shall use reasonable efforts

. . to accommodate Owner’s requested date and time; provided, however, that Manager 
may move or re-schedule an Owner Event by providing notice to Owner no. less than 
seven (7) days prior to the scheduled date. For purposes of this Agreement, “Bay Area 
CPI. Index" shall mean the Consumer. Price Index (CMSA-Sah Francisco-Oaklahd-San 
Jose,11982-84=100) calculated ,by toe U.S. Department of Labor, Bureau of Labor 

. Statistics (or successor governmental authority responsible therefor),

2.7 Community/Non-Frofit Use. Managerand Ownerhereby agree that during the Term, in 
addition to the other uses set forth in this Article 2, Manager shall provide community 
non-profit groups and organizations acceptable to Manager with the use of meeting 
rooms in the Center free of the. standard meeting room charge, up to an aggregate of 
thirty (30). individual Community Meetings per Contract. Year;. For purposes of this 
Section 2.7, a “Community Meeting”.means a meeting of an individual non-profit group 
oh a single day (regardless of the length of time, of such meeting). Booking of such 
Community Meetings is subject to availability in toe sole discretion of Manager and 
advance reservation, and shall be held only during non-peak days and hours; Any

, unused allocation of Community Meetings in any Contract Year shall not carry forward to 
any subsequent Contract Year. .
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2.8 Public Access. In addition to the uses set forth in this Article 2, Manager shall provide
the following public access to the Center:.

2.8(a) First and second floor areas; of the Premises which are designated 
. “circulation space” on the floor plans set forth on Appendix A attached 

- , hereto shall be open to the public during normal business hours. The public 
. shall have access to any restaurant in. the Center on an as available basis 

during normal business hours. These areas will addittonaliy be decorated 
with photographs, artifacts and fumishjngs which have historical significance 
to both the Center and the period during whjch.the Center was constructed;.

2.8(b) All other areas on the first and second floors of the Center shall be available
for guided tours (to both groups and individuals) subject to notice (no less 
than five [5] business days) to, and availability of, Manager. Manager may. 
establish reasonable hours and rules of conduct for such tours'. In addition, 
the Center shall be open for guided tours every Sunday (that is not a federal 
or state holiday) from 2:30 PM to 5:00PM PST each week.

2.8(c) The grounds surrounding the Center shall be open to the public use and 
enjoyment subject to Manager's right to establish reasonable regulations, 
areas of restricted access and restrictions on use consistent with applicable 
law.

Execution Original

Article 3
i Operating Responsibilities of the Owner

3.1 Exclusive Right to Operate. Subject to the provisions of this Agreement, the Owner 
agrees that Manager shall have the exclusive right to use and operate the Center for the . 
duration of this Agreement and the Owner covenants that Manager may peaceably and 
quietly (free from any person claiming through Owner) enjoy the use of the Centerand of

- ail furniture, fixtures and equipment and articles of personal properly owned by the 
Owner and used in connection with the operation of the Center (including all repairs, 
replacements.and additions thereto and substitutions therefore). ■

3.2 Booking Responsibilities. The Owner agrees that ali booking of reservations for foe use 
of the guest rooms, dining facilities or conference rooms or any other facility of the

. Center shall be made by or through Manager. ' . -

^^te^Ooerating^<^hiiailhiiiThe Owner agrees to provide funds to Manager sufficient. , 
to maintain a cashbalance in the operating account maintained by Manager pursuant to 
Section 2.4(n) hereof of not less than $250,000 (or such lesser amount as. mutually- 
agreed by Owner and Manager) which shall be used by the Manager solely in 

. connection with the operation of the Center and the responsibilities of Manager under 
this Agreement. Manager shall furnish the Owner monthly statements showing the cash 
balance in such operating account and the cash forecast for the following month ho later 

, than fourteen (1.4) days prior to the end of each calendar month, and the Owner shall 
provide Manager with an amount sufficient to maintain a cash balance of $250,000 (or 
such lesser amount as mutually agreed by Owner and Manager) within ten (10) days; 

’following submission of any monthly statement showing a cash balance of Jess than
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$250,000 (or such lesser amount as mutually agreed by Owner and Manager). In the 
event, however, that the. Owner fails to provide the operating account funds as required 
by this Section 3.3, then, notwithstanding any provision to the contrary contained in this. 
Agreement, to the extent of any shortfall-In the cash balance, Manager shail be relieved 
of its obligation to pay Operating Expenses and other amounts provided for this 
Agreement, and Managers sole remedy shali.be to cancel and terminate this Agreement 
by written notice to the Owner in accordance with Article 16 hereof

.Execution Original

Article 4
Annual Operating Budget: Capital Improvement Plan: Transition Budget

^Manager shall submit to the. Owner, on or before 
March-1 of each Contract Year (unless otherwise indicated), a proposed operating 
budget (the. "Proposed Annual. Budget") which shail include estimated costs and 
expenses for the ensuing Contract Year, covering:

4.1(a), . property operation and maintenance;

4.1(b) furnishings, fixtures and equipment purchases and replacements and 
repair;

4.1(c) operating equipment; and

4.1(d) all other Operating Expenses described in Section 1.35 hereof.

In addition to the foregoing items, Manager shall provide.the following separate reports 
with the Proposed Annual Budget (each of which shall support such Proposed Annual 

.Budget):.', -

4.1(e) sales and marketing;

4.1(f) human resources;

4.1(g) technology;

4.1(h) . ] departmental budgets;

4.1(1) . cash flow forecasts by month for thq.full Contract Year, and

4,1(1) ' a summary income statement. . • • .

The.departmental budgets and the summary income statement shall be comparative 
with the prior Contract Year. The Proposed Annual. Budget shalf further include an 

. estimated profit and loss statement for such year in the form of the statement of profit 
and loss recommended by the IACC Uniform System of Accounts. Manager shall 
prepare ..each Proposed Annual Budget with appropriate diligence and after giving due'.

. consideration to ail relevant factors affecting the operation of; the Center, including 
without limitation, market and economic conditions applicable to the Contract Year and 
.-operation of the Center in accordance with the standard set forth In Section 2.1’ The ’
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Proposed Annual Budget shall be subject to the approval in writing by the Owner, and 
\the Owner hereby agrees to examine each Proposed Annual Budget submitted to it, and 

.. . . if found reasonable and proper, the. Owner will then approve in writing such Proposed
. Annual Budget, It being contemplated that the Approved Annual Budget will be agreed 

upon by the parties hereto on or before June 15th of .the Contract Year during which said 
■ ■ Proposed Annual Budget is submitted; and if the Owner shall fail to either approve the 

Proposed Annual Budget on or before June 15th of the Contract Year during which said 
proposed. Annual Budget is submitted, or to submit its" objections thereto to Manager 

• within such period, then the Ownershail.be deemed to have approved the same. If the
, Owner objects in the manner provided above to any such Proposed Annual Budget 

submitted by Manager, the Owner and Manager shall then attempt to mutually agree 
upon an. Approved Annual Budget satisfactory to both Owner and Manager; and if the 
Owner and Manager are not able to mutually agree thereto, either:

4.1 (x) - Manager may agree to operate under the terms of the annual budget
counter-proposed by the Owner; or

4.1 (yj : Manager can refuse to operate under the terms of the annual budget so 
counter-proposed by the OWner,. in which case an additional event of 

. . termination shall be deemed to have occurred, as provided in Section .11.3, 
hereof; or

. . 4.1 (z) Manager may, at its.option, terminate this Agreement upon ninety {90) days'
notice to the Owner. .

. The annual budget approved by Owner and Manager shall be referred to herein as the 
“Approved Annual Budget"

g^MiillWii^iMi^lMlin^eMhf;Proaram^Manaaer shall submit to the Owner, on or before 
' January 15 of each Contract Year (unless otherwise indicated), a proposed list of Capital 
Improvements which Manager recommends to.be undertaken at the Center during the 
ensuing five year period (the “Cenier Capital Improvement Program”). Manager will 

. include in the Center Capita! .improvement Program the Managers recommended 
expenditures for Capital Improvements in priority order including the estimated costs for 

- design, materials, construction and the proposed contingency for each identified Capital 
improvement, basedon Manager's knowledge of the Center, the Property, knowledge s, 
conference center and hotel facilities and related construction and its costs, knowledge 
of revenue-enhancing straiegies,,and Manager’s role in maintaining the quality of the*' 

' Center and the Property; provided, however, that Manager shall' not be obligated to 
. obtain any bids in connection with its preparation of the Center Capital Improvement 

_ . Plan.. Manager and Owner recognize and agree that the Capital improvement Program
wili.be considered; by Owner in conjunction with Owner’s review of the overall Capital 
improvement Program for the City of San Jose and the recommendations of Manager for. 
Capital Improvements at the Center will be evaluated against the needs for Capital; 
Improvements to Owner’s other facilities and. properties. Owner’s approval of any 
proposed Capital improvement identified In the Center Capital Improvement Program is 
conceptual only and implementation of any such improvement is contingent upon the 
approval of Owner and the availability of funds in the FF&E Reserve.
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Manager shall at all .times comply with-the 
applicable Approved Annual Budget,, and. shaif no.tdeyiate ini any substantial respect 
therefrom. Notwithstanding the foregoing, Manager.shail be entitled to make additional 
expenditures not autiiorizedunder the then applicable Approved Annual Budget, in case 
of emergencies arising out of fire or any other like or unlike casualty, or in order to 
comply with. any, applicable insurance or legal requirements. Manager shaif, 
notwithstanding the foregoing, be entitled to revise any Approved Annual Budget not 

, more, than one time per calendar quarter and subject to the Owner's prior reasonable 
approval, In the event that there is an unanticipated, significant increase or decrease jn 
the Gross Revenues realized by, or Operating Expenses incurred by, Manager in the 
operation of the Center. . .

During the preparation of the Proposed Annual Budget, 
Manager shall schedule a facilities audit to be conducted by the Owner and Manager in 
order to mutually determine the items of furniture, fixtures’and operating equipment to be 
included in the .category thereof .for the replacement and repair thereof, such that the 
Center shall be maintained in accordance with Section 2.1 of this Agreement.

^5^MiiltiiiiSftiongBudaefe#Mariaqefehas provided to Owner as of the Effective Date an 
initial transition budget, a copy of which is setforth on Exhibit I. The expenses set forth 
in such budget shall be folded into the operating budget for the Center,. .

416^^^i^hSitibhaiiGash^ili^^raeasf rahd'^ObiratihdiStatemeh^^ Notwithstanding the 
foregoing, Manager shall submit to Owner for approval within forty-five (45) days after.

. the.Effective Date a proposed cash flow and operating statement forecast for the period 
from January 1,2004 to June. 30,2004. Owner shail have ten (10) days after receipt to . 
approve such forecast . .if Owner fails to notify Manager of its approval of disapproval 
within, such ten (lO)-day period, such forecast shall.be deemed approved; If Owner 
notifies Manager of its disapproval of the forecast within such ten (10)-day period, Owner 
and Manager shall, work together to develop a mutually agreed forecast as soon as. 
reasonably possible thereafter.'

Article 5 
Books arid Records*

5^Mli.A^ouMhyStavndards^;lManaaershaii keep, on behalf of the Owner and in accordance 
’ . Wftffie lACC Uniform System of Accounts as adopted by the international Association 

. . of Conference Centers and generally accepted accounting principles, separate records 
and books of accounts regarding all transactions at, through., or in any way connected 
with the operation of the Center. Suchbooksandrecords,.sufticiehtforauditpurposes, 
shall be kept at all times at the Center and shall, during ordinary,business hours, along 
with any bookkeeping or. accounting, equipment .used by Manager^ be open to 
examination for the purposes of inspection, or audit by the Owner or its representatives 
during normal business hours and so as not to interfere with the operation of the Center.

V Any such inspection or audit shall be at the cost of the Center. Manager shall cooperate 
; ; . with, the Owner or its representatives in such inspection or audit.
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5^^^yQ^te#toMtB^^eautEeflieBts0:Manager shall deliver-to the Owner within fifteen £15) 
days after the end of each calendar month, the following reports for the Center relating to 

- the operation of the Center for previous calendar month (unless otherwise indicated):

5.2.1 an unaudited financial statement prepared from the books of account maintained by 
Manager and containing (i) a statement of the current assets and current liabilities of 
the Center at the end of such calendar month, and (if) a profit and loss statement 
showing the results of operations, including the Gross Revenues. of the Centerfor 
such calendar month and cumulatively for the then current Contract Year (including 
budget vs. actual);

5.2.2 a General Manager’s summary overview;

5.2.3 actual and.forecasted cash flow and profit and loss by month for the balance of the 
current Contract Year;

5.2.4 financial operating statistics';

5.2.5 rooms statistics;.

5.2.6 . an aged accounts receivable summary;

5.2.7 . a'listing of accounts receivable over 60 days; .

5.2.8 a detailed sales backlog;

5.2.9 a STAR Report;

, 5.2.10 a capital program forecast; ..

5.2.11 quality evaluations; .

5.2.12 an internal audit checklist;

5.2.13 a check register;

5.2.14 a quarterly litigation summary;

5.2.15 a detailed caiculatjon.of the Base Management Fee payable to Managerwith respect
. to the prior month; .

5.2.16 a monthly calculation of Net Revenues for purposes of this Agreement, the Comerica 
Loarr Agreement and the Devcon Agreement; and

5.2.17 any other reports reasonably requested, by Owner.
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^i#i^^niillAllll§dliir^^alStatementeRePDrt{iiQ%rAt the end of each Contract Year, an 
audit of the Books and records of the Center shall be performed by a firm of independent 
certified public accountants acceptable to the Owner at the Center's expense, such audit 
to be completed and a report to be furnished within one hundred eighty (180) days after
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the end of such Contract Year. The audited financial statements shall include a balance 
sheet, income statement and statement of changes in financial position and a statement 
of the Gross Revenues (if not shown on the income statement) prepared in.'accordance 
with generally accepted accounting principles accompanied by an opinion with regard 
thereto, if obtainable, of the accounting firm performing such audit.

5.4 Zoning Rules and Regulations. The Owner and Manager shall comply in all material 
respects with., any zoning rules or regulations applicable to the Center and the Parking 
Garage. ;

5.5 Licensing and Permitting. All licenses, permits or necessary authorizations for the 
operation of the Center shall be obtained in the Owner’s name,except in cases where 
such licenses, permits dr authorizations are required to be in Manager's name or in 
cases where the parties determine that it would be desirable to obtain any such licenses, 
permits or authorizations in Manager's name. TheOwnerand Manager shall cooperate 
in obtaining such license, authorization orpermit and- shall execute all documents and 
take all other action necessary to secure such licenses, permits or authorizations. .

• ' Execution Original

Article 6
Insurance

6.1 insurance Requirements'. The.Owner, or Manager at Owner’s request, will procure and 
maintain for the Center arid the Parking Garage at the Center’s expense with

. responsible and properly licensed companies such public liability, indemnity, property, . 
worker's compensation, employment practices liability, fire and casualty use, occupancy, 
business Interruption, comprehensive crime and other insurance and such surely, fidelity 
and other bonds in the amount and type set forth on, and in compliance with the 
•provisions of. Exhibit F attached, hereto and incorporated herein. Such, types and 
amounts of insurance may be changed by. mutual consent of Manager and the Owner. 
Ail-policies evidencing such insurance shall.be primary as to all covered risks and shall 
name both the Owner and Manager as insureds as their interest may appear, and. may, 
at the Owneris election, name any mortgagee, lien holder or other security interestholder 
of all or any part of the Property as an additional insured thereunder,, as its interest may 
appear. All insurance policies and bonds obtained by the Owner hereundershall contain 
;an agreement by the Insurers that such policy shall not be canceled excepfupoii thirty : 
(30) days'prior written notice to all named insureds.

6.2 Fidelity Bonds. Manager shall maintain throughout the term of this Agreement such 
fidelity and other bonds as the Owner shall reasonably request from time to time for the 
full protection of the interests of the Owner and Manager. Any such bond or bonds may 
also protect the interests of the holder of any mortgage or other security instrument with . 
respect to any portion of the Property, and shall be in such amount and obtained from . 
such surety companies as the Owner and Manager deem appropriate.

6.3 , Claims Reporting. The Owner and Manager shall each give prompt notice to the other of
any claims made against either or both of them and shall cooperate fully with the other 
and with any insurance carrier to the end that all such daims will be properly investigated 

; and defended. To the extent practicable,, the Owner and Manager shall jointly select . 
.counsel to represent their mutual intents,in any litigation. Manager shall also causeto be
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investigated, all accidents and claims for damage relating to the operation arid 
maintenance of the Center, as they become.known to Manager, shall report to Owner 
any such incident that is material, arid shall provide to Owner a report monthly setting 
forth ail accidents and claims for damage relating to the Center in a form acceptable to 
Owner's Director of Finance, cause to be investigated all damage to or destruction of the 
Center, as it becomes known to. Manager, shall report to Owner any such incident that is

- material, together with the estimated cost of repair thereof, and shall provide to Owner s 
report monthly setting forth all damage to . or destruction of the Center in a form

- acceptable to Owner’s Director of Finance, and.prepare any and all reports required by 
. Owner as the result of an incident mentioned in this Section.

6.4 Loss Payment and Evidence of Insurance. The policies of insurance and bonds 
required to be carried hereunder shall, to the extent obtainable, contain an agreement by 
the insurers or sureties that any loss shall be payable notwithstanding any act or 
negligence of Manager or the Owner which might otherwise result in the forfeiture of said 
insurance or bond and that the coverage afforded thereby shall not be affected by the

\ performance of any work in or about the Center, Each such policy or bond shaft, if 
obtainable, also contain an endorsement or rider providing that the insurer or surety 
issuing such policy or bond waives any and all rights of'subrogation to the rights of any 
injured’parly against any party to this Agreement in case of any such party’s negligence 
or default in Connection with any loss or damage which is covered by such insurance 
policy or bond.'If such provision has been endorsed upon any insurance poiicyorbond,.. 
each party hereto shall apply the proceeds received undersuch policy or bond to relieve 
the other party pro tanto from any obligation or liability of such party on account of its 
negligence or default in connection with such loss or damage which is covered-by such. 
policy or bond.

6.5 . Periodic insurance Policy Limited Review. Aii insurance policy limits provided under this
Article 6 shall be reviewed by Owner, and Manager every three (3) years following the 
Effective Date, or sooner if reasonably requested by Owner or Manager, to determine 
the suitability of such insurance limits in view of exposures reasonably anticipated over 
the ensuing three (3) years. Ownerand Manager hereby acknowledge that changing 
practices in the insurance industiy and,changes in the local law and custom may 
necessitate additions to types.or amounts of coverage duringthe term of this Agreement 
Ownerand Manager agree to comply with any insurance requirements not expressly set 

forth herein that the. other reasonably requests in order to protect the Center and the 
respective interests of Owner and Manager,

Execution Original

Article 7 '
•' ’ Damage or Destruction and Condemnation

7.1 . Damage or Pesfruction - Restoration Provisions. Subject to the requirements of the 
Hayes Mansion Bond Documents, if. the Center, or any portion thereof, shafl.be 
damaged or destroyed at any time or times during the Term by fife or any other.casualty, 
the Owner or its affiliates, ;at no expense or risk to Manager, to the extent of the 
availability of insurance proceeds, shall repair, rebuild or replace the same (such 
repairing, rebuilding or replacing being herein cafied "restoration") so that after such 
restoration the Center shall be substantially the same as prior to such damage or 

' destruction (the “Restoration Standard”). Notwithstanding.the foregoing, Owner shall

SU\Q0Q886\Q0065\!45328-8



have no obligation to cause the restoration of the Center if the Owner, in its sole 
. discretion, determines that insurance proceeds are insufficient to restore the Center to 

the Restoration Standard, in the event of complete destruction of the Center, the Owner 
or its affiliates shall have no requirement to restore the Center, in addition, in the event 
that the (i) insurance proceeds are paid pursuant to the Hayes Mansion Bond 
Documents to redeem Hayes Mansion Bonds, or (ii) the insurance proceeds are; 
insufficient to restore the Center to the. Restoration Standard, or (iii) tine Center is 
completely destroyed, this Agreement shall terminate as of the date that any one of the 
foregoing events occurs or is determined. Subject to the rights of the mortgagees, Hen 
holders, holders.of the Hayes Mansion Bonds, pr other security interest holders of all or 
part of the Property, all proceeds of insurance shall be made available to the Owner or 
its affiliates for restoration of the Center.

. .7.2. Condemnation and termination of Agreement. If. at anv time during the Term of this 
Agreement, titje to the whole , or substantially Vail of the Center shall be taken or 
condemned for any public or quasi-pubiic.purpose by any (awful power or authority by 

. theexerciseofrighfofcpndemnafionoreminentdomain.orbyagreerhentbetweenthe . 
Owner or its .affiliates and those authorized to exercise such right, this Agreement shall 
terminate and expire on the date of such taking.- For purposes, of this Agreement, 
"substantially all of the Center1' 'shall be deemed to have been taken if the untaken 
portion cannot be.practically and economically used or converted for use by the Owner 

• for-the purpose for which the Center is being used immediately prior to such taking.

7.3 Condemnation--Restoration. SubjecttotherequirerhentsoftheHayesMansionBond 
. Documents, in the event of any such condemnation or taking of less than the whole or

substantially all of the Center, the Owner of its affiliates, at no expense or risk to 
Manage^ shall, to the extent of the proceeds,of.the taking, repair, rebuild or replace the 
Center to the Restoration Standard. Notwithstanding the foregoing, Ownershall have no 
obligation to; restore the Center if the. Owner, In its sole, discretion, determines that the 
proceeds of the taking are insufficient to restore the Center to the Restoration Standard.
In the event that the proceeds of the taking, are paid to the trustee pursuant to the Hayes 

Mansion. Bond Documents to redeem the Hayes. Mansion Bonds, this Agreement shall 
terminate. Subject to the rights of the ground lessor, mortgagees, lienholders, holders of 
Hayes Mansion Bonds, or other security interest holders of all of part of the Property, alt 

. proceeds of such taking being made available to the Owner or its affiliates, for restoration , 
of.the Center. .

7.4 Rights to Proceeds. Subject to the requirements of .the Hayes Mansion Bond
; Documents, Owner and Manager acknowledge and agree that any proceeds of casualty ‘ 
insurance or of a taking. are the sole property of Owner, and Manager shall have no 
interest in such proceeds.
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Articled
Liquor License ;

8.1 Liquor License Application. Manager agrees to apply for a liquor license,, and the Owner 
agrees to cooperate with Manager in connection with an application for a liquor license 
which, when issued, shall permit the sale of alcoholic beverages in the Center. Manager

. andtheOwneragreetoamendthisAgreemehttoreflectanyreasonabterequirementsof 
a regulatory authority in connection with the issuance of a liquor license. This 
Agreement, is conditioned upon the issuance of such a liquor license, in the event that s 

! the appropriate governmental authorities refuse to issue such a iicense, this Agreement 
maybe canceled and terminated by either party on thirty (30) days’prior written.notfce to 
the other party, and neither party shat! have any further obligation to the other under this 
Agreement. .- ■'. * . . •

8.2 Liquor License Compliance. . Manager agrees that it will conduct its operation in 
compliance with all laws, rules, regulations and ordinances pertaining to alcohol.

. beverage control, and Manager* with the Owner's cooperation, agrees that it shall, take 
all steps required to avoid doing or failing to do anything which might resuit in a warning, 
suspension, revocation pr non-renewal of any liquor license covering the Center. Each 
party further agrees to cooperate with the other in every way to contest vigorously any 
action or proceeding which might result.in a suspension, revocation or non-renewal of 
any liquor license covering the Center and to use its best efforts to obtain a lifting in the 
case of a suspension,' reinstatement in the case; of a revocation and a renewal in the . 
case of a non-renewal of any such liquor license.

8.3 Revocation or Non-Reriewal. in the event of a revocation or nori-renewai of any liquor 
license covering the Center due to an act pr omission of either Manager or the Owner

. with the result that the Center is without a liquor iicense for a period of sixty (60) days or 
more, the other party may .terminate this Agreement on thirty (30) days' prior written 
notice to the other. If, upon the expiration of such ninety (90) days, the Center is not 
licensed with a liquor license, the.termination shall take effect pursuant to such notice, 
and this Agreement shall thereupon be terminated, and neither party shall have any. 
obligations to the other party, except with respect to the liability concerning, or based on 

, events occurring, prior to the date of such termination. .

8.4 Assignment Impacting Liquor License. Each party to this Agreement warrants that it will
: not assign this Agreement or make any corporate, change or do: any other act which .. 
would require the approval of the .appropriate liquor licensing authorities without first 
obtaining such approval,' and each party agrees that any such action purported to be i 
taken by it without.the required approval of the appropriate liquor licensing authorities 
shall be hull and void.
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Article 9
■ Management Fees ..

9.1 Management Fee Calculation and Payment Dates. As compensation forthe services to
.be rendered by Manager pursuant to this Agreement, the Owner shall pay Manager 
management fees ("Management Fees") as foliows: .. .

9.1 (a) a monthly base management fee (“Base Management Fee”) of three percent
(3%) of monthly Gross Revenues. For the first three months of the term, the 
Base Management . Fee will be the greater of 3% of the monthly Gross 
Revenues or $30,000 per month.

. 9.1 (b) . For so long as this Agreement remains in effect, Manager shall be entitled to 
receive the following[ amounts as, an incentive management fee . (the 
“incentive Management Fee”) during each Contract Year, calculated and 
paid as set forth in Section 9.1 (e):

(i) . During the initial Term, twenty-five percent (25%) of any Net 
. Revenues for the applicable Incentive Fee Period; ' V ' ‘

(ii) During the initial Term, after payment in full of all amounts owing by. 
Owner with respect to the Comerica Term Loan and the Devcon

; Agreement, thirty-five, percent (35%) of Net Revenues for the 
applicable Incentive Fee Period;

(iii) During the initial Term, after the occurrence of the events described 
in Section 9.1(b)(ii) and the payment in full of ail amounts owing by 
Owner under the Comerica Revolving Loan,, thirty-seven percent 
(37%) of Net Revenues for the applicable Incentive Pee Period; 
provided, however, that Owner hereby agrees that it will apply any

1 Net Revenues first toward the repayment of the Comerica Revolving 
/■ Loan untii paid in full following repayment of the obligations underthe

Comerica Term Loan and the Devcon Agreement;

(iv) During the initial Term, after the occurrence of the events described, 
in Sections 9.1 £b)(ii) and 9.1 (b)(iii) and the funding of $1,500,000 in 
the Volatility Reserve, forty percent (40%) of Net Revenues forthe

. applicable Incentive Fee Period; and,; ■

(v) During any Renewal Term, provided that the events described in 
.Sections 9.1(b)(fi), 9.1(b)(iii).and 9;1(b)(iv)'have occurred, thirty 
percent (30%) of Net Revenues for the applicable Incentive Fee 
Period; provided, however, that in the event that the Volatility. 
Reserve has not been fully funded, twenty-five percent (25%) of Net

. Revenues for the applicable Incentive Fee Period..

For purposes of this Section 9.1 (b), ‘Volatility Reserve” shall mean the bond 
, . market volatility reserve established by.Owner and funded by Manager, not 

.. to exceed $1,500,000. For illustration purposes oniy, attached Hereto as 
- ■ Exhibit B is a pro forma 10-year cash flow statement indicating the potential
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cash flow of the Center and corresponding potential Incentive Management 
• Fee to .be earned by Manager during the initial Term.

9.1(c) The Base Management Fee provided for in Section 9.1(a) shall be paid . 
.monthly in arrears oh or before the. tenth (1pth) day following the Owner's 
receipt of the unaudited financial statement for the preceding month 
delivered pursuant to .Section 5.2 hereof and shall be calculated on the 
Gross Revenues for that month as set forth in this statement. Manager shall 
be entitled to withdraw from the Operating Account described in Section 
2.4(n) hereof, on the date that the Base Management Fee is. due. and 
payable an 'amount equal to the Base Management Fee due for the-, 
preceding month. Manager shall be entitled to so withdraw the. Base 
Management .Fee prior to the .payment of any.of the-other Operating 
Expenses and if, after the payment of the Base Management Fee, there are 
insufficient funds in the Operating Account to pay the remainder of the due 
and payable Operating Expenses, Manager shall have no obligation to 

. supply Manager's own.funds for the payment thereof, and Manager shall 
immediately notify the Owner in writing of the amount of the deficiency, 
whereupon the Owner shall, no.iaterthan ten(10).daysthereafter, deposit in.. 
the Operating Account the. amount necessary to pay all such Operating ' 
Expenses as provided for in Section 3.3 hereof, unless otherwise mutually 
agreed by the Owner and Manager. .

9.1(d) . If the. Base Management Fee for, a Contract Year is greater than the total of
fees previously paid in a Contract-Year on a monthty basis, any additional ■ 
base management fees shown to be due on receipt of the year-end financial. 
statements will be paid within ten (10) days following the Owner’s receipt of. 
such.statements, and, if the Base Management Fee for the Contractyear is 
less than the total of fees previously paid in a Gontract Year, on a monthly 
basis any excess base management fee paid , during any year: shall be , 
deducted from the fees payable in the next succeeding months following the 

, Owner’s receipt of such statements;

.9.1(e) ..The Incentive Management Fee for each period from duly 1 to December31
. . of each Contract Year shall be calculated and paid no later than February 15 

of that Contract Year, and the Incentive Management Fee for each period 
from January 1 to June 30 of each Contract Year shall be calculated and 
paid, no later than August 15 of the following Contract Year.. The period from. 
July 1 toDecember31 and from JanuaryttoJune 30 of eachCon tract Year 
shaii, for purposes of calculating the Ihcentfye Management Fee, be referred..

. to herein as an “Incentive Fee Period.” . .

9.1 (f) The Base Management Fee shall be subject to adjustment as follows:

(i) Effective, as of the. Gontract Year commencing July 1, 2006, and 
coritinuing thereafter during the Term, within thirty (30): days after the 
end of each Contract Year, Owner and Manager shall determine the 
Gross Operating Profit.of. the .’Center, for the immediately prior 

/ Gontract Year. If Manager abhieves, for that Contract Year, either (i)
at least 9Q% of budgeted Gross Operating Profit or (ii) at least 90% of
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the REVPAR Penetration index for the Center’s Competitive Set, 
then Manager shaif receive the full Base Management Fee for that 
Contract .Year, if Manager does not achieve at least one of the 

. thresholds, set forth, in the foregoing sentence, then the Base 
• . ManagementFeeforthatContractYearshalibereducedfromthree

percent (3%) of Gross' Revenues to two percent (2%) of Gross 
Revenues. To effectuate such reduction, Ownershai! receive during 
the first month (arid any subsequent months, to the extent necessary) 
of the current Contract Year, a credit against payment of the Base 
Management Fee equal to one percent (1 %) of the Gross Revenues 
of the Center for the prior Contract Year.

(li) Effective as. of the Contract Year commencing July 1, 2006, and 
continuing thereafter during the Term, if it is determined pursuant to 
the foregoing section that Manager failed to achieve, for that Contract 
Year, at least one of the. following: at least 80% of the budgeted 

. Gross Operating Profit or at least 80% of the REVPAR Penetration 
Index for the Center’s Competitive Set, such event shall constitute an 
Event.of Default entitling Owner to the rights and remedies of Article 
11 of this Agreement.

9.2. Non-Accumutation of Management Fee.- Management. Fees, shall be computed 
separately for each Contract Year and shall not be accumulated from Contract Year to 
Contract Year.

9.3 Travel Reimbursement In addition to the Base Management Fee and. incentive 
Management Fee, Manager shall be reimbursed monthly for all reasonable travel and

. out-of-pocket expenses incurred by Manager or Manager’s Affiliates, which are directly 
related to the business of the Center and consistent with the Approved Budget or as 
otherwise agreed in writing by Owner.

9.4 Asset Management Fee. Notwithstanding the foregoing, Manager hereby agrees and 
.. acknowledges that Owner shall be entitled to pay to Asset Manager, during the Term,

the Asset Management Fee.,
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Article 10
Term

10-1 ; Initial Term. The original term of this Agreement shall commence on the date hereof and 
. shall continue'until June 30,2014, unless this Agreement shall be extended or sooner 
terminated as herein provided.

10.2 Renewal Option. Manager shall have the right and option (“Renewal Option") to extend 
. such original term fortwo (2) successive periods ("Renewal Terms") offive (5) calendar 

. years each, provided, that, as to each Renewal Option, (i) Manager shall give written . 
notice to the Owner of its election to exercise such Renewal Option at least six (6) 
months prior to the expiration of the pending term and an Event of Default on the part of 
Manager is not occurring,.and (ii) Manager has met or exceeded, in at least two but of 

. v the three immediately preceding Contract Years; either of the following: at (east ninety
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. percent (90%) of the budgeted Gross Operating Profit or at least 90% of the REVPAR 
Penetration Index for the Center’s Competitive Set.. If Manager fails to exercise the 
Renewal Option for the first Renewal Term, Manager’s right to extend this Agreement 

, shaii terminate. If at the date upon which Manager exercises any Renewal Option, 
Manager is in default beyond hny grace period herein provided, the extension of the term 
shall be null and void. ■

10.3' Term. As used herein, the "Term" shall mean the original term and any renewal term or 
terms which may later come into effect pursuant to the provisions hereof.
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Article 11
..Default and Termination

11.1 Manager Event of Default. For purposes of this Agreement, an event of default ("Event 
of Default") shall be the failure by either party (the "Defaulting Party") to perform, keep or.

, - fulfil! conditions set forth in this Agreement in any material respect, and the continuance 
of such failure, subject to the following sentence, for (a) a period of five (5) days after 
receipt by the Defaulting Party of notice thereof from the other party hereto (the “Non- 
Defaulting Party") specifying such failure, if such failure or breach relates to (i) the 

. creation by Manager of a public safety hazard, (ii) the failure of Manager to/pay.
Operating Expenses when due (and when sufficient funds are available), and (iii)failure 

. of Manager to keep aii required insurance in full force and effect, or (b) a period of thirty 
(30) days.after receipt by the Defaulting Party of notice thereof from the Non-Defaulting 
Party specifying such failure, for all failures, other than those set forth in the preceding 
clause (a). In the event such failure under clause.(b) of the preceding sentence is of a 
nature thatit cannot, with due diligence and in good faith, be cured within such thirty (30) 
day period, for so long a period of time as reasonably necessary to prosecute the curing 
of .such failure with due diligence and in good faith (provided such Defaulting Party shall 
commence the curing of such failure within said thirty (30) day period and shall thereafter 
proceed vyitti due diligence, and.good faith to cure the same), it shaii also be an Event of, 
Default if Managerfaiis.to achieve, after July 1 r2006,'at least one of the following in any 
Contract Year: at least 8.0% of the budgeted Gross Operating Profit or at least 80% of 
the REVPAR Penetration Index for the Center’s Competitive Set (as described in Section 
9.1(f)). If an .Event of Default shall occur, the Non-Defaulting Party may give to the 

- Defaulting Party, notice of intention.to terminate this Agreement after the expiration of the 
applicable cure period, and upon the expiration of such period, the Tenm shall expire and 

. this Agreement shall terminate;'/provided, however, that if the Event of Default.is 
Manager's failure to achieve at least one of the following: the requisite Gross Operating . 

..Profit or REVPAR Penetration Index fop the Center's Competitive Set for any Contract.. 
Year, Owner may terminate this Agreement by written notice to Manager effective, three 
(3). business days after Manager’s receipt of such notice. Termination by reason of an 
Event of Defauit shall be without prejudice to any-right to damages or any other right or 

. remedy avaiiabie to such party at law or in equity which the Non-Defaulting Party may 
.••..v have against the Defaulting Party under applicable law. ■.

11.2 Owner Event of Defauit. The Owner shall be deemed to have committed ah Event of 
/ Default if the Owner shall be in. default in the making of any payments required to be

made hereunder to Manager and such defauit is not cured within thirty (30) days after 
. written notice thereof is given by Manager.
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11.3 Termination Provisions, . In addition to the .foregoing,, this. Agreement and the 
employment of Manager shall determinated, andexcept as to liabilities or claims which 
shall have accrued or arisen prior to such termination, all obligations hereunder shall 
cease upon the happening of any of the following events:

, 11.3(a) if there shall be filed by Manager in any court pursuant to any statute either of
; theUnitedStatesorofanystateapetitioninbankrupfcyorinsoIvency,orfor

a reorganization, or for the appointment of a receiver or trustee-of all or a 
‘ substantial portion of Manager’s property, or If Manager makes a general 
. arrangement for the benefit of. creditors, orif a petition in bankruptcy is filed 

- . against Manager which is not discharged within ninety (90) days thereafter;

11.3(b)... the loss by the Owner or its Affiliates, of the Center or of the- right of 
possession or the right to collect the income from the Center due to any 

■ default bn any mortgage or other obligation, or by operation of law;

11.3(c) the election or exercise by either party of the right to terminate as expressly 
granted to such party and provided, for under any of the other provisions or 

.: Sections of this Agreement; and

11.3(d) the refusal of Manager to operate the Center under the provisions of any 
annual budget counter-proposed by the Owner in the manner provided in 

• Section 4.1 hereof.

11.4 Lender arid First .Mortgage Lien. The parties hereto understand that a bank or other 
financial institution (the "Lender’') may be granted a first mortgage lien on the Property, 
or the Center in connection with the.fipancing of the Center or Property. The Owner and 
Manager recognize that the Lender may require certain assurances in connection with 
the financing, such as conditional assignment or subordination of this Agreement, and. 

. the parties agree to comply with the reasonable requirements of the Lender.

1.1*5. No Waiver. No waiver by either Party of any default on the part of the other in the 
. performance,' keeping' or fulfillment of any. covenant, promise, term, condition, 

. ' undertaking or obiigation of this Agreement shall be construed to be a waiver by such 
Party of any other or subsequent default in performance, keeping or fulfillment of the 

. same or any other covenant, promise, term, condition, undertaking or obligation, of this 
/ Agreement. •• . ■ ’ -

Upon the termination of this Agreement for any reason, ail
ffsefeS^ufredf. hereuriBer. inciuding cash, shall be the property of the Owner. Any 
obligations incurred in the operation of the Center, which were incurred in accordance 
with the provisions of this Agreement, shaii be assumed by the Owner, and the Owner 
shall Indemnify and hold Manager harmless against ali claims, demands, or liabilities 
made against.Manager with respect to any such obligation and ail expenses incurred by 
Manager in connection therewith. .

11.7 Manager Responsibilities at Termination. Upon the termination of this Agreement for 
' any reason: \ •..
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11.7(a) . Manager shall have forty-eight (48) hours after such termination in which 
. Manager shall remove its own property from the. Center;

11.7(b) Manager shall leave the Center in a clean and orderly condition-

11.7(c) .Manager shall,, in connection with the termination .of this Agreement,
surrender (and assign, If‘ permitted) to the Owner any and all licenses, 
permits and/or other authorizations or property held by Manager on behalf of 
the Owner required for the operation of the Center in accordance with the 
directions of the Owner and with applicable governmental. Jaws, regulations, 
orders or other provisions; .

11J(d) Manager shall deliver to the Owner any and all equipment, supplies, keys, 
lock and safe combinations, reservation lists, ledgers, bank' statements or 

, operating accounts, budgets,: accounting books and records, software 
: programs and other .information related , to. any computerized function- 

insurance policies, bonds, and other documents, memoranda,, schedules, . 
lists, contracts, agreements, correspondence, records and other properties 
required for the' operation of the Center and/or required to be developed, 
maintained or kept by Manager pursuant to the terms and provisions of this 

. Agreement. - Without.limiting the foregoing, Manager shall deliver to the 
Owner all utility contracts, service contracts, leases, licenses and other 

. contracts entered into in connection with the operation of the Center and ail. 
warranty , contracts, warranty cards, operating instructions' and other 
information and guarantees concerning ail equipment installed in or used in 
connection with the operation of the Center. Any and all contracts, leases, 
licenses, warranties, guarantees, bank accounts, and other Center assets 
which are held in Manager's name shall, rf permitted, be assigned by 
Manager, to the Owner, and Manager agrees to execute and deliver such 
instruments of assignment in connection therewith in such form and with 
such specific descriptions as may be from time to time requested by the.

. Owner after termination of this Agreement; ■

11.7(e) : Manager dnd Owner acknowledge that Manager will use certain proprietary
information, manuals, handbooks, standards and other material in performing . 
Manager's responsibilities. After termination of this Agreement, Manager will. 
remove all of Manager’s Proprietary Property, including,-but not limited to, 
operating and standards manuals and handbooks, marketing information and : 
strategies, computer files, and all information related to the Manager’s GAP.

- ‘ and GAP customer accounts:provided, however, that the Center’s customer 
.. list, and related information In the Center’s Delphi system is owned by; and

shall upon termination of this Agreement be delivered by Managerto, Owner 
.; (and shall not be considered:part of Manager’s Proprietary Property).

. Thereafter, the: Owner shall have no right to use any of Manager’s
- Proprietary Property in. connection with the ownership or. operation of the 
; Property or the Center. The Owner acknowledges that in the event of a

■ breach of the foregoing sentence by. the Owner, the remedies available to
:., Manager at law wouidbeinadequate topreserve and protect Manager, and .

.. . that Manager shall have the right to enforce this Section 11.7(e) by

‘ Execution Original

SLA000886\00065U45328.8



seeking arid obtaining equitable relief. The Owner acknowledges that this 
Section 11.7(e) shall survive the termination of this Agreement; and

i 1.7(f) Within 20 days afterthe date of termination of this Agreement, Manager shall
provide to Owner an accounting through the date of termination of ail 
payments made related to the management of the Center through and 
including the date of termination. Manager shall also provide all financial and 
other records related to the operation of the Center to Owner through the 
date of termination and shall continue to provide reasonable assistance to 
.Owner after the date of termination of this Agreement (but not after the 
expiration of 60 days after the date of termination) to. the.extent necessary to 

■ provide reasonable assistance to any hew manager of the Center. This 
v obligation is unconditional and shall survive the expiration or sooner 

termination of this Agreement. .Manager shall have reasonable access to the 
books and records of the Center necessaiy to provide the final accounting. 
OwnershailreimburseManagerforalfexpensesofManagerinassistingthe 
new management of the Center after the date oftermination.

11.8 Termination During initial Term.. In. the event of a sale of the Property by Owner to a 
party other than Manager or Manager’s Affiliate during the initial Temvthis Agreement 
must be assigned to, and assumed by, any purchaser of the Property, and Owner shall, 
upon such assignment and assumption, be released from its obligations under this 
Agreement In the. event of a. sale of the Property by Owner to any party other than 
Manager or. Manager’s Affiliate, during any Renewal Term; Owner may terminate this 
Agreement subject to Owner’s'obligation to pay. to Manager the Termination Fee

. pursuant to Section 11.9.- In the event of a sate of the Property by OwnertoManager or 
Manager’s Affiliate, during the initial Term or any ReheWal Term, no Termination Fee 

. . shall be owed by Owner to Manager.

11.9 Termination Fee Payment, if this Agreement is terminated at any time as a result of (i)
. Manager's uncured default under provisions of this Article T1, (ii) Manager’s failure to 
obtain a liquor license pursuant to .Section 8.1 of this .Agreement, (iii) the revocation or 
non-renewal of a liquor license due.to Manager’s act or omission; (iv) the occurrence of

. . an event described in Section 11.3(a) of this Agreement, (v) the failure of Manager and 
. Owner to approve the Proposed Annual Budget and. Manager elects to terminate this ■ 

Agreement, or (vi) Manager's failure to achieve, for any Contract Year (commencing July 
1,2006),. at. least one of the following: at least 80% of the Gross Operating Profit or at 
least. 80% of the REVPAR Penetration Index for the Center's Competitive Set, then no 
termination fee shall be due from Ownerto Manager. in the event that this Agreement is 

. terminated on or before June 30, 2006 for. any reason other than those .set forth in1 
clauses (i) through (v), inclusive, of the foregoing sentence, Manager shall receive a fee 
(the Termination Fee”) .equal to the greater of $260,000 or two times the sum of the 
Base and Incentive Management Fees earned by Manager in the twelve (12) months 

. immediately priortotheTerminationeffectivedate. If this Agreement is terminated after 
June 30, 2006 for any reason other than those set forth in clauses (i)-through (vi),

■ inclusive, of the. first sentence of this Section 11.9, Manager shall.receive a Termination 
. Fee equal to the lesser of (i) one times the sum of the Base and. incentive Management 
Fees earned by Manager in the twelve (12) months; immediately priorto the Termination 
effective date or (ii) $800.000: provided, however, that if this Agreement is terminated1; 
during any Renewal Term: by reason of the Property , not being, restored pursuant to.
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Article 7 of this Agreement, then there shall be no termination fee due from Owner to 
Manager, but Owner shall reimburse Manager for all actual costs of relocation, and 
severance of the Strategic Team (not to exceed $200,000).'

Execution Original

Article 12 
Assignment

12.1' : AssignmentbvManaaer. OwneraridManageragreethattheexperiiseandexperiehce 
of- Manager are material considerations for Owner to execute this Agreement. Manager 
shall not assign or transfer this Agreement or any interest therein, whether by operation 

, of law or otherwise, (except to Dolce Internationa! or another wholly-owned subsidiary of 
Dolce International) without the prior-written consent of the Owner; For purposes of this. 
Section 12.1, any transfer of the majority of the stock of Manager (other than a transfer 
to Dolce International or a wholjy-owned subsidiary of Dolce International) shall be 
deemed an assignment and shall be prohibited without the prior written consent of 

. Owner. - '

Article 13
Transfer of Vehicles

13.1 Owner Transfer of Vehicles. Ownerand Manager hereby agree that Owner shall convey
to manager possession and ownership, of the following vehicles, AS IS and without 
.warranty of any kind, for use by Manager in carrying out its management and operational. 

. responsibilities under this Agreement, said vehicies to remain the property of Manager 
, during the Term. Owner agrees to endorse (or cause to be endorsed) all certificates of 

title and to execute all other documentation necessary to cause the transfer of title to the 
vehicles to Manager. During the period of ownership of such vehicles, Manager shall 
provide insurance coverage for said vehicles as required by Section 6.1 of .this 
Agreement If during the term, Manager determines that some or all of the vehicles 

. referenced in this Section 13.1 have exhausted their useful life, then, upon notice tp 
Owner by Manager/Owner may request and receive, absent, monetary or other 
consideration, the return of. said vehicles from Manager; otherwise, Manager may 

, dispose of any such vehicle as it deems necessary and appropriate. Upon the expiration 
of the Term or termination of this Agreement, Manager shall promptly re-convey title to. 
.the vehicles, and.shaii return possessionOf said vehicles, to Owner,. AS IS and without 
warranty of. any kind, and. Manager shall, execute all documentation necessary to, 

'effectuate such conveyance. The vehicles subject to this.Section 13.1 are:

13.1(a) : ; 1996 Ford Club (VIN#1FBJS31G3THA619.15);

-13.1(b) : 1996 Ford Glub (VIN#1FBJS31G3THA61913);

13.1(c) 1996 Ford Club (VIN#1 FBJS31G3THA61912);

13.1(d) 1996 Ford ganger (VIN#1 FTCR10A5TTA32236); and

13.1(e) 1999 Lincoln Town Car (VIN#1 LNHM81WXY638368).

-33-
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Article 14:
Negation of Partnership and Interest in Real Property

14.1 Relationship between Owner and Manager. Nothing contained In this Agreement shall 
constitute, or be construed to. be or to create, a . partnership, joint venture or lease 
between the Ownef arid Manager with respect to the Property or the Center, or the 
construction, development or operation thereof.

14.2 No Real Property; Lien or Security Interest This Agreement shall not be deemed at any 
time to be an interest in real estate or a lien or security interest of any nature against the 
Center or the Property or any other land used in connection with the Center, or any

.. equipment, fixtures, inventory, motor vehicles, contracts; documents, accounts, notes,
. drafts, acceptances, instruments, chattei paper, general intangibles or other persona! 

property now existing or that may hereafter be acquired or entered into with respect to 
the Center or the Property or the construction, development dr operation thereof. The. 
rights of Manager shall at all times be subject and subordinated to all mortgages, deeds - 
of trust, security agreements, the Hayes Mansion Bonds and other security instruments 
which may now or- hereafter.be outstanding and to all renewals, modifications, 
rearrangements, consolidations, replacements and extensions thereof. This clause shall 
be self-operative and no further instrument of subordination shall be required. Manager 
shall execute promptly any certificate or other document that the Owner or its Affiliates or 
any mortgagee or other security holder may reasonably request as to such subordination 
so long as such subordination does not obligate Manager to provide services hereunder. 
without a corresponding obligation on the part of the Owner or any successor in interest 
to. pay the Management Fees and reimbursable, expenses due hereunder. Manager 
hereby irrevocably constitutes and appoints the Owner as Manager's .attorney-in-fact to 
execute any such certificate or document for and bn behalf of Manager. Said power of 
attorney shall be deemed to be coupled with an interest and shall survive the dissolution, 
bankruptcy or legal disability of Manager.

Article 15 :
Force Maieure

15.1 Force Maieure. In the event of either party hereto being rendered unable, wholly or in 
. part, by force majeure applying to its operations, to carry out its. obligations under this 

Agreement, other than to make payments of amounts, due hereunder, it is agreed that.. 
. the obligations of such party, so far as.they are affected by such force, majeure shall be 

suspended during the continuance of any inability so. caused and such cause shall, so 
far as possible, be remedied with aii reasonable dispatch. The term."force majeure" as 
employed herein shall mean acts, of God, .strikes, lockouts or other industrial . 

: disturbances, acts of public enemy, wars, terrorism, insurrections, note, epidemics, fires*
. storms, floods or other casualties, and any other cause whether of the kind herein 

enumerated orothefwi.se not within the control of the party claiming suspension, all of 
. which by the exercise of due diligence such party is unable to foresee or overcome; 

... however, the settlement of strikes or lockouts shall be entirety within the control of the 
. party having the difficulty, and.the above requirementthat any .force majeure shall be 

remedied with the exercise of due diligence shall not require the settlement of strikes or
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V lockouts by acceding to, the. demands of the opposing .party when such course is 
inadvisable in the direction of the party haying the difficulty.
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Article 16 
Notices

16.1 Notice Provisions. AH notices to be given/hereunder (and all requests, for required 
consent) shall be given jn writing and shail .be deemed given when delivered by 
messenger or by the U.S. mails (and, if mailed, shall be deemed received three (3). 
business days after the post-marked date thereof), with postage prepaid, registered or 
certified, and, if intended for the Owner, delivered or addressed to the Owner c/o.

. . Director of Finance (or his. or her designee), City of San Jose, 801 North First Street, 
San Jose, California 95110, and, if intended, for Manager, delivered or addressed to 
Manager c/o Stephen Giblin, president, Dolce Intemational/San Jose, Inc., at 28 West 
Grand Avenue, Montvale, New Jersey 07645, with a copy to J. William Boyar, Boyar & 
Miller, 4265 San Felipe, Suite 12QQ:, Houston, Texas 77027. Either party hereto may 
change the address for notices, hereunder by.such party giving notice of such changes to 
the other party hereto in the manner hereinabove provided, if Manager is given the 
name and address of any Lender, it will give copies of all notices given to the Owner to 
such Lender, in the manner set forth in this Article 16.

. Article 17
Indemnification . . • • •

17.1, Manager Indemnification Provisions, . To the extent that Owner shall not be. fully 
recompensed by insurance, Manager hereby agrees to indemnify, defend and hold 
harmless the Owner for, from and against any cost, loss, damage pr expense (including, 
but not limited tp, reasonable attorneys’ fees and aii court costs and other expenses of 

. litigation, whether of not recoverable under local law) resulting from the material breach 
of this Agreement by Manager orthe fraud, negligence or willful misconduct of Manager 
or its officers, employees and agents in the performance of their.respective obligations 
under this Agreement. Amounts paid by Manager to Owner in fulfillment of. Manager’s 

. obligations under this Section 17.1 shall not be deemed an expense of operating the 
Center and shall not be deducted in computing, Gross Operating Profit for the Center,, it

17,2 Owner Indemnification Provisions. To the extent.that Manager shall not be fully 
,! recompensed, by insurance , Owner hereby :agrees .to indemnify, defend and hold 

Manager for, from and against any costs, loss, damage or expense (including but not 
limited to, reasonable attorneys’fees and all court costs and’other expenses of litigation, 
whether or hot, recoverable under local Jaw) resulting from (i) the fraud, negligence 6r 
willful misconduct.of the Owner, and (Si) payment of Operating Expenses incurred by 
Manager in accordance with the.temis of this. Agreement; provided, however, that any 
such action or claim shall not have arisen by reason of any matter for which Manager is 
responsible for providing indemnification to the Owner pursuant to Section 17.1.

. '. Yv -35-
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17.3 Consequential or Punitive Damages. Notwithstanding anything to the contrary provided 
in this Agreement,, neither party shall be liable to the. other hereunder for any 

. consequential or punitive damages,

17,4. Indemnification Acknowledgement. The Owner and Manager understand, acknowledge 
■ and agree that each of them has relied on the indemnity of the other as an inducement 

and as a material part of the consideration for entering this Agreement. The Owner and 
. Manager further agree that the indemnity set forth above shall survive the expiration or 
termination (whether with or without cause) of this Agreement.-

Article 18
. . Prohibition on Gifts: Revolving Door Prohibitions

18.1 Owner's Gift Ordinance. Manager acknowledges that Chapter 1.2:08 of the San Jose 
Municipal Code prohibits Owner's officers and designated employees from, accepting 
gifts as defined ih Chapter 12.08. Manager agrees hot to offer any Owner officer or 
designated employee any gift prohibited by Chapter 12.08.

18.2 Materia! Breach with Respect to Gift Ordinance. Manager's offer or giving of any gilt 
prohibited by Chapter 12.08 will constitute a material breach of this Agreement in 
addition to any other remedies Owner may have in law or equity, Owner may terminate

. this Agreement for such breach as provided in Article 11 of this Agreement. ..

18.3 Revolving Door Ordinance. Manager, is familiar with Chapter 12.10 of the San Jo$£
. Municipal Code ("Revolving Door Ordinance”) relating to the disqualification of Owner's 
former officers and employees in matters that are connected with their former duties or, . 
official responsibilities. Manager shall not knowingly utilize either directly or indirectly any . 
officer, employee, or agent of Manager to perform services under this Agreement, if in 
the performance of such services, the officer, employee, or agent would be in violation of 
the Revolving Door Ordinance.

- Article 19 '
, Miscellaneous

19.1 Non-Waiver of Rights. Failure oh. the part of either party hereto to complain of any action 
or ndnaction on the part of the other, no matter how long the same may continue, shall 
never be deemed to be.a waiver by such party of any of its rights hereunder. The 
cohsentorapprovalbyeitherparty.herefotoorofanyactionbfthe'otherrequtringsuch . 
consent or approval shall not be deemed to waive or render unnecessary such consent 
or approval to or of any subsequent similar act. ,

19.2 Rights of Successors. Except as herein otherwise expressly provided, the terms and 
■ provisions hereof shall be binding upon, and shall inure to the benefit of the respective

successors and assigns of the Owner and Manager. Nothing in this Section 6 shall be ;
. construed to waive the: conditions elsewhere contained in this Agreement applicable to... 

. assignments or other transfers. .
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19.3' Time of Essence^ Time is.and shall be of the essence of this Agreement and of each 
term and provision hereof.

19.4 Governing Law and Venue. This Agreement shall be governed exclusively by the 
provisions hereof and by the laws of the State of California as the same may from time to 
tirpe exist. In the event that suit shall be brought by either party to this Agreement, the 
paftiesagreethat veriueshaji.be exelusivefy vested in the state court of the County of 
Santa Clara, California, or if federal jurisdiction is appropriate, exclusively in the United 
States District Court, Northern District of California, San.dose, California. _

19.5 Severability. If any term dr provision hereof dr the application thereof to any person or 
circumstance shall to any extent be invalid or unenforceable, the remainder of this:: 
Agreement, or the application of such term or provision to persons or circumstances 
other than those to which it is held invalid dr unenforceable, shall not be affected 
thereby, and each term and provisions of this Agreement shall be valid and enforceable 
to the fullest extent permitted by law.

19.6 : Owner Right of Entry. The Owner and its agents and representatives shall havetheright 
to enter upon the Center at all times. Manager and its agents and representatives shall 

. have the right to enter upon the Center at all times prior to termination of the Agreement

19.7 Construction; Words of any gender used in this Agreement shall be held and construed 
. to arid include any other gender,.and wprds.singular shall be held to include the plural,
unless the context otherwise requires. The captions or headings used in this Agreement 
are inserted and included solely for convenience and shall never be considered or given 
any effect in construing the provisions hereof if any question of intent should arise.

19.8. Entire Agreement. No verbal or parole agreerhents pertaining to this Agreement shall be 
binding on the Owner or Manager, the entire agreement to be such as is written into this 
Agreement, and the Owner and Manager hereby agree that each has carefully read this 
instalment and that the same terms and conditions herein set out are satisfactory. ..

19.9. No Assumption. The review, approval, inspection, examination or consent of Owner of . 
or to any item.to. be reviewed, approved, inspected, examined or consehtecj to by Owner

. shall not constitute assumption of any responsibility by Owner for either the accuracy or 
sufficiency of such item or the quality or suitability of such item for its intended use, but 
rather for the sole purpose of protecting Owner’s interest.

19-10 Owner Representative: Whe re this Agreement requires or permits Owner to act and no ■ ‘ 
officer of Owner is specified, the City of San Jose City Manager or the .designated ,. 
representative of the City of Sari Jose's City Manager, has, the authority to act on 
Owner’s behalf.

19.11 Modification of Agreement Ability. Except as otherwise expressly provided herein, this 
Agreement may not be modified by the parties hereto unless in writjng and signed by 
both parties.
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19-12- Third Parties. Nothing contained lii this Agreement shall be construed so as to confer 
any rights or Benefits upon any person or entity not a party to this .Agreement.

20.1 Capital improvements - Oversight. Owner'and Manager may agree, on' a case by case 
basis, that Manager shall oversee the design and construction of Capital Improvements 
to the Center orthe Property. All Capital Improvements made by Manager shall comply

■with the provisions of this Article and such otherterms and conditions then ineffectthat 
govern construction of improvements on Owner's property .' Notwithstanding any terms in 
this Agreement to the contrary, Manager and Owner agree and acknowledge that unless 
otherwise agreed, Owner shall be responsible for overseeing and implementing ail 
Capita! improvements to the Center and the Property.

20.2 Manager's implementation of Capital improvements. Except as provided in Section 2(X3 
below, Manager will only implement those; Capital Improvements identified in .the 
Approved Annual Budget prepared by Manager and approved by the Owner pursuant to 
Article 4. The parties acknowledge and agree that Manager in the Approved Annual

.. Budget will include the Manager’s recommended expenditures for Capital Improvements, 
in priority order including the estimated costs for design, materials, construction and the 
proposed contingency for each identified Capital improvement, based on Manager’s 
knowledge of the Center, the Property, knowledge of conference , center and hotel. 
.facilities and related construction and its.costs, knowledge of revenue-enhancing 

. strategies, and Manager's role in maintaining the quality of the asset Owner’s approval, 
of the Approved Annual Budget will be deemed approval of the Capital Improvements 
identified therein to the extent monies in the FF&E Reserve are available.

20-3 Manager Implementation of Capital improvements Not identified in Capital improvement
Program. Owner and Manager may from time, agree that Manager may oversee the 
design and construction of Capital improvements that are not identified in the Approved 
Annual Budget butfor which Owner has appropriated funds to.pay forthe expense of the 
Capital Improvement ("Additional Capital improvements”). Provided that funds have 
been appropriated by Owner, the City Manager, on behalf of Owner, is hereby authorized : 
to enter into a memorandum or similar agreement with Manager on such terms as 
Owner and Manager deem reasonable, regarding the AdditionarCapitai improvements. 
Managershali foilow.the, requirements of this Article 20 with respect to the design and 

, construction of the. Additional Capital improvements.

20.4 Payment to Contractors. Ownerwilipay.Managerforworkcompleted.withrespecttoany 
. approved Capital Improvement overseen and implemented by Manager within 30 days of. 
the Manager’s presentation to Owner of requisitions evidencing the.expense incurred, 
the .amount remaining to be expended and the percentage of the Capital Improvement i

- thathasbeencompietedtodateunlesstheOwnerandManagerhaveagreedinwriting, 
to a different payment schedule forthe project. Owners.hall have the right to reject any

. requisition which does not meet the requirements of this Section 20.4. Owner shall have
V the right to disapprove any requisition if the work performed on the Capital improvement
- does not meet the requirements of this Agreement!
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20.5 Plans and Specifications. Prior ..to making any Capital Improvement, at Owner’s 
direction, Manager shall submit for the Public Works Director’s (alternatively, "DPW 
Director") review and written approval a complete set of plans and specif cations for the 
work to be performed. Notwithstanding the.foregoing, if the DPW Director determines 
that no plans and specifications are necessary for a particular Capital Improvement due 
to the nature of the Capital Improvement, Manager will hot be required to submit plans 
and specifications. References1 in this Agreement to the Director of Public Works shall . 
include his or her authorized designees.

20.5(a) The plans and specificafions.shall include an estimate ofthe costofthework .
. .. to be performed and a schedule of construction. •

20.5(b) - The plans and specifications shall be stamped and approved by the 
appropriate design professionals.

20.5(c) ,. The plans and .specifications shall comply with al.l applicable federal, state 
and local requirements including without limitation,, the. City of San Jose . 
Department of Public Works Standard Specifications, dated July 1992, and 
any subsequent modifications to such Standard Specifications. The plans 
and specifications shall incorporate any other design guidelines and 
requirements provided by Owner.

29.6 . Manager’s Construction Contract Requirements. Manager shall not construct any
Capital .Improvement except pursuant to a written construction contract entered into 
pursuant to the requirements set forth herein. .

20.6(a) No construction agreement shall be awarded to aiiy contractor other than . 
one qualified and properly licensed in the State of California to. perform such 
construction work.

20.6(b) Manager, shall be responsible for obtaining all permits, approvals, and 
authorizations necessary to construct a Capital Improvement. Managers hall . 
not award a construction contract for,a . Capital . Improvement, untii it has 
obtained all such permits, approvals and authorizations.

20.6(c) In the event that the estimated cost of a proposed Capital Improvement is ' 
less than the amount ,req uired under the. San Jose City Charter for publicly 

, bidding a public works project, Manager shall obtain at least three (3) quotes, 
from three (3) separate contractors, to perform the work as set forth in the.

■ approved plans and specifications. If the Owner has authorized Manager to
' ■ obtain quotes without first having approved plans and specification^ then the 

proposed work:wili be described with sufficient detail so as. to provide 
responding contractors with the information necessary to respond .with an.. 
accurate and complete quote. .Manager’ shall award the construction .

! contract to the lowest quote obtained, subject to first obtaining Owner's 
approval arid the requirements of Section 20.6(e). \

. . 20.6(d) In the event that the estimated cost of a proposed Capital Improvement is
over the amount required under the San- Jose City Charter for publicly 
bidding a public works project, then Manager shall award the construction
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. contract to the lowest responsive bidder, who is responsible, subject to first 
obtaining Owner’s approval and the requirements of Section 20.6(e). In 
doing so, Manager shall comply with the public bidding' procedures and 
requirements as set forth in the San Jose City Charter and in'Chapter 14.04 
of the San. Jose Municipal Code, as these may be amended.

... 20.6(e) If the iowest quote or bid obtained by Manager pursuant to Sections 20.6(c) 
or 20.6(d) is over the estimate for the Capital. Improvement set forth in the 

- approved plans and specifications, or in the absence of approved plans.and 
specifications, the estimate set forth in the Annua! Capital Budget or the 
estimated amount for the Additional Capital Improvement, Manager and the 
designated representative of Owner shall meet and confer in good faith to . 
determine, whether to award the construction contract to the iowest 

. responsive bidder, who is responsible to reduce the scope of the work and 
obtain new quotes for, or bid or rebid the Capital Improvement project, as 
applicable, or to proceed in some other manner.

20.7 Evidence of Insurance Requirements.. Each and every construction agreements a 
Capital Improvement entered into between Manager and.a contractor shall contain. 
insurance provisions naming Owner as an additional insured. All policies, 
endorsements, certificates and/or binders shall be subject to approval by the Director 
of Finance or the Director’s authorized designee as to form and content.

20.8 : Construction/Performance Bond Requirements. Priorto commencing construction of 
: a Capital Improvement, Manager or its contractor shall furnish to . Owner, at no

expense to Owner, the following bonds:. (1) a payment bond securing the payment 
of ali construction labor and materials and. (2) a bond of faithful performance 
securing completion of all the work and construction.and, if requested by Owner, (3)

- a warranty bond protecting Owner from any work or labor done or materials or 
equipment furnished under the contract for'the Capital Improvement, which is 
defective or. not in accordance with the terms of the contract. Notwithstanding the 
preceding sentence, the DPW Director, may waive the requirement for a faithful 
performance bond if such waiver is consistent with the policies and procedures 
established by the City for the waiver of faithful performance bonds. The bonds shall 
be executed by a surety possessing a valid certificate of authority issued by the

. . California Department of Insurance, and shall name the Owner as obligee.' The .
payment and performance bonds shall be for an.amount equal to one hundred 

: percent (100%) of the total amount of the contract secured by each respective bond.
, . The form of the. bonds shall be approved by the City Attorney and they shall belled 

- . ... with the San Jose City Clerk. The bonds shall be substantially in the forms setforth
in Appendix 1 to this Agreement. In the event that Owner revises the forms set forth 
in Appendix 1. Manager, at Owner's direction, shall use the revised forms.

20.9- T Construction Provisions for Capital Improvements.. Construction of each Capital 
Improvement shall be in accordance with the Mowing provisions:

20.9(a) ConstmctidnofaCapitalimprovementshalibeinaccordancewiththeplans 
; and specifications approved by the Department of Public Works and Owner's 

standard specifications. During construction, Martager may execute change 
;. orders, involving minor, routine changes to the plans and .specifications as

Execution Original
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needed to facilitate construction of the Capital Improvement, provided that no 
, such changes shall alter the scope or; increase the cost of the Capital 

, , , .Improvement, Manager shall not execute achange order involving anything 
. other than a minor, routine change to the plans and specification? without 

first obtaining.the consent of Owner’s designated representative.

20.9(b). Owner shall have, the right to inspect the work at ariy time during the 
construction of the Capital Project. If at any point during construction, Owner 
determines that the work is nbt being performed in a manner that complies 

. with the provisions of this Agreement, Owner shall have the right to stop the
■ construction and direct the Manager to correct the deficiency.

20.9(c) Managershallnotfinaily.acceptaftyworkwithoutfirstpbtainingthewritten 
approval and acceptance of the DPW Director/immediately following tha 

. .. DPW Director’s final written approval ..and acceptance. of: the Capital
improvement, Manager shall finally accept the project and immediately 
record in the Office of the Santa Clara Count/ Recorder a notice of 
completion complying with the requirement of California Civil Code Section 
3093. ■

20.9(d) Following completion of the Capital Improvement, Manager shall provide 
Owner with two (2) competed sets of as-built.drawings and a CAD disk, if 
drawings were produced on disk, and a breakdown that shows all costs 
incurred for such work. • ' ■ -

20.10 Compliance with Applicable Law: Manager shall cause the Capitallmprovements to 
be designed and constructed in accordance with all applicable laws. Without limiting 
the generality of the foregoing, Manager shall assume, all responsibility for 
coordinating and obtaining required approvals from ail government and regulatory 
agencies (i.e. City of San Jose Fire Department, County Health Department and the 
like) for the design and construction of any Capital Improvement. Owner agrees to 
cooperate with Manager, in seeking the necessary or desired governmental

: approvals. . y,

20.11 Prevailing Wages. As required by Owner’s policy regarding payment of prevailing 
;' wages and Sections .1770 et, seq. of the California Labbr Code and implementing

■ regulations, Manager shad pay, or cause to be paid, prevailing rates of wages for all 
.' . . work done in connection with the construction of any Capital Improvement.. In this

^connection, Manager shall cause each contractor and subcontractor to keep an 
accurate payroll record showing name, address, social security number, work 

. classification, straight-time and overtime hours worked each day and week and the;
. actual per diem.wages paid to each person certified in a trade or craft, apprentice, 

... work or other employee of the contractor or subcontractor, as applicable, performing 
work on a Capital Improvement. Manager shall cause to be provided or made 

. available for inspection, as may be. requested by Owner, a. certified copy of such 
. payroll record's. .
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Article 21
Noncompete

21A Manager hereby agrees that it will not operate another executive conference center 
or conference resort during the Term or any Renewal Term within the city limits of, 
San Jose, California, Santa Clara,. California, Los Gatos, California, Mifpitas, 

.California, Campbell, California and Morgan Hill, California, excluding conference 
centers owned by a university or a company for their predominant business use in 
such areas.

[Remainder of Page Intentionally Left Blank]
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■ WITNESS the execution hereof in several counterparts, each.of which shall be deemedan 
original, and a|I of which shall constitute.butone'and the same instrument, as of the ' of
December ____-2003.
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THE OWNER: -

APPROVED AS TO FORM:
City of San Jose, California

Name: '/,
- ■. (Print Name)

Title: (l!7y i)M£ ■

MANAGER:,

Dolce Intemational/San Jose, Inc. '

Exhibits: •-

-’’A" .t .Description of the Property •
“B”- 10-Year Pro Forma
“C”City of San Jose Wage Policy Requirements •
“D” - City of San Jose Environmentally Preferable Procurement Policy 
“E” - Initial Competitive Set 
“F” - Insurance
“G” - Parking Garage and Park Maintenance Requirements 
“H” - Security Plan . ..
T — Transitional. Budget :

Appendices: .

“A".- Circulation Space 
.“I* - Forms of Bonds
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EXHIBIT A . -
DESCRIPTION OP THE PROPERTY .

. BEGINNING at the point of intersection of the center line of Edenvale Avenue, 40 
feet wide, with the So utherly boundary line of that certain 9*37 acre parcel offend 
described in Deed executed by Benjamin B. Smith, et ux, to Charles C- Snyder, et .. 
a!, dated September 15,1954 end recorded September 15,1954 in Book 2962 of • 
Official Records, page 146, said point of intersection being distant along said center. . 
Sine of Edenvale Avenue North 16 27’-20" East 1022.57 feet from the point of 
intersection of said center line with the center line of Cheynoweth Avenue, 40 feet 

. wide; thence along said center line of Edenvale Avenue. North 1*27* 20". East . 
419.80 feet to the point of intersection thereof with a Northerly boundary line of said. ; 
9.37 acre.pareei; thence leaving said centerline and running along said Northeriy 
boundary line of the 9,37 acre parcel North 88° 32’ 40" West 57Z64 feet to the most 
Northwesterly comer thereof: thence along one of the Westerly boundary lines of 
said 9.37 acre parcel South 1° 27’20“ West and paraiiei with the center line of . 
Edenvale Avenue, 462.95 feet to the Southwesterly comer thereof; thence along the 
Southerly boundary line of said parcel offend, the following courses and. distances; . 
South 69" 28' East 115:00 feet; South 78° 33’- East 50.00 feet; South 81® 36' East : 
50.00 feet; North 88* 12’ East 50.00 feet; North 75° 17’ East 175.00 feet; North 65*
56’ East 100.00 feet and South .88* 32' 40“ East 56.58 feet to a harrow tooth set in .. 
the center line of Edenvale Avenue being the point of beginning, containing.6.227 
acres of land, more or less, and being a part of Lot 9 of the Santa Teresa Rancho, 
Santa Clara County. ' • '



Dolce International Haves Mansion (for Illustrative Purposes Only) .
Frefo«na- B»yo*U»p»*m Room* *1* , .
'cumm* Usd  '•"-'•ZB-Kw<a

■ Year# 1 . I Year# 2 Year #3 Year H 4 • Year # 5 •YearPS . Year #7 Yea»#8 . Yeer#9 Year it 10'

REVENUE - ■ • •
Rooms ' ' 4,58B,0QD' • 6,010,000 . 7,309,000 • 8,202,000 ' - 0.094,000 - 8,9S4;820 9,223,465 6,600,169 0,785,174 ' ' .' 10,078,729
Food {SBav2003j 4/08,000 •• 5,547,000 • . 8.417,000 • ' 6,925,000 :. '7,250,000 ' 7,467,600 7,691,525 7,922,271 B,159,S3B •- 8/04,737
Beverage 023,000 ' 1,160,000 . 1,467,0110 ' • 1,614,000. 1,575,000 1,622260 . 1,670,918 : 1,721,045 1,772,678 1,825.857-
Conference Services 1,080,000 2,513,000 •2,953,000 ' 3,185,000- 3,333,000 •3/32.990 ' 3,535,960 3,042,059 3.751.321 . • 3.863,860.
Spa. 300.000 . 414,000 . 518,000 ' 631.000 736,000' 758,080 780,822' 804,247 828,374 653626
MVtorOp Buttons 371,000 • 568,000 678.000 744.000 ' 770.000 793,100 .016,803 84-T/OO 866.642 ’ ' . 892,641

GROSS REVENUE 12(470,000 <0,208.000' .19,342,000. 21,2)1,000' 22,358,000 23,028,740 23,719,602 24/31,190 . 25,164,126'" ' 25,919,050

DIRECT EXPENSES' ' • v
Rooms .1.244,000 • .1,431,000 ' '1600,000 1,715.000 • .1,774.000 ' 1,827,228 ' 1,682,037 1,938,498. ’ 1,995.663 ' •2,056.562
Food 8 Beverage 3,58 W>D0 4,413,006 . 5,073,000 . -6,419,000 ' 6,646.000 5,B1S,380 6,689,841 6.189,637- . 6,354,623 8,545281

• Conference Services •• 811.000 . 1,010,000 ' 1,118,000. : 1,163,000 . 1.228,000 1,204,840 1,302,765 1,341,699 1,302,125 . • - -1,423,583
BpS 270.000 - 352^)00 • 414,000 '473,000 515600 530,450 ' 546364 682,754 ; - 579,637 . 597,026
MtaorOpeialiorts • 213,000 ' 326.000 380.000 427.000 . .442600 455260- 466,918 492,985 497,475 512.369
TOTAL OjRECT EXPENSES . 6,093,000 •7,632.000 ' 8,694,000 . . 0,217.000 . 9,605,000 0,693,150 - 10,1 B9,945' 10,435,643 '. .. 10,810,612 ; 11,134,827.

Gross Operating Income 5072,000 6,576,000 10,748,000 . 11,964,000 12,753.000 13,135,590 13,520,658 13,935,547 ,- 14653,614. . 14,784,222

INDIRECT EXPOSES
Engineering v 634,000 850,000 661,000 703,000- ' • 722600 741,855 782,256 703,218 004,757' ' 828,6B7

' Sates and Marveling . 1,406,0(10 1,409,000 1,483,000 1,641,000 ... 1685.000 1,928,568 1,873,374 • 1,719,391', 1.786,875 -1,815,258
'Administrative aid General 1.327,000 1,402,000 • • •. 1,474,000 1,630,000 . 1,577,000 1,920,868 ••1,664,020 . . 1,710,713 1,757,758 . -I 1,800,096
Base Mgt Fee 374,000 .486,000 680,000 ' 636.000 671,000 601,000 712,000 - ■ 733.000 • rse^ooo ' 778,000
UBIItles . 668,000- BDB.000 928.000 9S8.OO0 1,020,000 -1.048.050 • 1.076,871 • ' 1.106/85 1.136514’ : - 1.168.179

TOTAL INDIRECT . 4,409,000 4,733,000 . 5,146,000 5,400,000 . 5,675,000 5,729,860 • 5,689,429 • ' 6.052,800 , : 0.221.103 . .6,394/20

. Gross OperaSna Profit - 1.968,000 3,913,000 ’ 5,602,(500 6.578,000 '■ 7,170600 .7,405.730 ’ 7,640,229 '7,862,739 '' 6,132^611 8,380X102

FIXED EXPENSES '
- 191,000 249,000 297,008 ' 325,000 • 343,000 343,001 . 343,002 . 343,003 . 343X104 "343,005'

Property "faxes ' 292,000 299,000 305,000 . 313,000 • . 321,000 • - 521,001- . • 321,002 321,003 . 321,004 . :321,009
Asset Mgr Fee 50,000 ' 51,250 . 62,631 63,845 ' ' 55,191 ; 50,670 57,985 ; 59.434 - . 60,920 62,443
Lease S Other .261,000 267,000. 274.000 . 280,000 287,000 294,833 303,002 • 311,335 319,896 328.693

TOTAL FIXED EXPENSES 794.000 - 866.250 B20.53I 971.845. i,ooe;i9i ,f.015,465 1624.091 1,034,775 . 1.044,625 ' -1.065,147

Net Operating Incoma 1,166,000 ' 3,048,760' 4,672,469 5,606,155 6,171.809 0,390,265 •• 6,615,238 ' 6,847,964. 7,087,587 .. " 7,334,655

OTHER EXPENSES •
Furniture, Rxt 1 Equip, ' 499,000 - 649,000 774,000 . B48.Q0C 894,000 921,160 . ' 948.784- 077,248 1<OOB.SS5 • • 1,038,762.
Haves Debt & Bond Expanses 1.300,000 .. 2/00,000 . 2,600,000 .. 3,400600 ’ 4.050,000 4,050,000 . 4,060,000 • - 4,050,009 •4,050,000 4,050,000'
Comerica Term Loan pmts • ' 649,000 535,000 - 521,000 •
Camsrica LOC interest pints 35.000 74.000 • ' 83.000 • 83.000 -.78X100 . 55,000 - - 31,000

TOTAL OTHER EXPENSES 3,033.000 3.857.000 ' 3,976,000 . 4,036.000 • 5.022,000 5.026.150 5.029764 • 5,027.248 . 5,056.565 S,DBS,762

NET REVENUE (1.664,000) '■ ' (610.250) ' 694/69 766.156- 1.149,609 1464,115 1685.464 •1,820,717 2,031.121 2547.893

Incentive Management Fob  ’ 173,017 192,039 402,433 .477.440 - 554,903 073065 '• - 812.449 -899,157
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Exhibit C

WAGE REQUIREMENTS

Pursuant, to City of San Jose Prevailing Wags and Living Wage policies, Contactor and any 
subcontractor shall be obligated to pay not less than the prevailing wage or living wage as 
indicated in dais Exhibit.

I. CITY COUNCIL WAGE POLICIES ■

A- Living Wage Policy

Under City Council- Resolution 6S900, contractors, who are awarded certain City 
service and. labor contracts are required to jay a minimum level of compensation to. 
covered employees who work on these projects.

Living, wages shall mean the Wages paid under a collective bargaining agreement 
between the Contractor and a recognized union representing employees who will, 
perform Services pursuant to the Agreement.

However, if the wage rates set forth in the collective bargaining agreement fall below 
the then current Living Wage Rate set by the City of San Jose, the required rate of 

. pay shall.be the Living Wage Rate, unless the collective bargaining agreement 
expressly provides that the agreement shall supercede the requirements of the Living 

' Wage Policy.

If there is no collective bargaining agreement as described above, not less than the 
- • following Living Wage Rate must be paid to covered employees performing work.

identified in the applicable waj^ determination issued by the City of San Jose’s .
Office of Equality Assurance. .

1. If health insurance benefits are provided, a wage of not less than Ten Dollars 
and Thirty-One Cents (S 10.31) per hour.

... -2. Ifhealth benefits are not provided, a .wage of not less than Eleven Dollars and 
FiftyrSix Cents (S1L56) per hour. ....

B. Prevailing Wage Policy

Under City Council Resolution No. 61144, contractors for certain types of contracts 
are reqiiimdto pay prevailing wages to their employees who work on City projects.

Prevailing Wages shall mean die wages paid under a collective bargaming agreement 
• between the . Contractor and a recognized union , representing workers who perform 

services pursuant to. this agreement; or

If there is no collective bargaining agreement as described above, not less foan the. 
prevailing rate of per diem wages for the employee craft/classification .as determined 

- by the City of San Jose’s Office of Equality Assurance. ,

OgA Wsga Reqyfr^niefU Etflftit 9,2003
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The Prevailing Wage will be subject to annual- adjustment on the anniversary of the. 
contract. Adjustment will be based on the United. States Department of. Labor, 
Bureau of Labor -Statistics. Consumer Price Index,. All Items, for all Urban.
Consumers [CPI-U] for San Francisco-Oakland-SaaJose)i . .

C. Reports

The Office of Equality Assurance will monitor the payment of prevailing and living 
wages by requiring the Contractor. and all Subcontractors to rile a. LABOR- 
COMPLIANCE. WORKFORCE STATEMENT and LABOR COMPLIANCE 

. FRINGE BENEFIT STATEMENT with supporting documentation.

Hie Contractor and. Subcontractors shall. also report such other . additional . 
information,. including certified payrolls, as requested- by the Director of Equality 
Assurance to ensure adherence to the Policies. ‘

' Labor compliance statements must be filed in the Office of Equality Assurance within - 
10'days of execution of this Agreement at the address'below. .

City of San Jose 
Office qf Equality Assurance 

.. 4Noith2nd Street, Suite 925 
- San Jose, CA 95113 ,

Phone: 40S.277.4025 -

. TH1S EXHIBIT. mcuJDE5 the  LABOR comp lianc e WORKFORCE 
STATEMENT AND LABOR COMPLIANCE FRINGE BENEFIT STATEMENT - 

• TO .BE SUBMITTED BY THE AWARDED CONTRACTOR ONLY,. DO NOT 
SUBMIT THESE FORMS WITH YOUR PROPOSAL,

1L LIVING WAGE POLICY PROVISIONS.

On November 17, 1998, by Resolution No. 68554 and. amended on June 8, 1999 by 
-' Resolution 68900, ftie‘ San Jose City Council adopted its Living Wage Policy to meet the 

employment and economic development needs of low wageworkers by mandating: . .

1.. A.minimum level' of- compensation for workers employed by .contractors and 
subcontractors who are awarded certain City Of San Jose service and labor contracts, 
with an expenditure in excess of $20,000 and recipients who receive direct monetary 
financial assistance from the City in the amount of $100,000 or more in any twelve 
month period, excluding non-profit corporation;

2. The pnmsion of health insurance benefitsor file ability to afford health insurance; •

- 3,. Retention of employees'when certain ,new contractors., rake over a continuing City 
service;..

4; An environment of labor peace; and 

. . ' :5. Employee Wdric Environment Evaluation (Third Tier Review)
-• OEA Wage Requirement Exhibit 9,2003 ■

C - Page 2 of 12
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' A. WAGE REQUIREMENTS .•

1. Covered Employees Defined

For. the purpose of this provision, Covered Employees means any person: 
employed by the Contractor or- Subcontractor who meets the . following 
conditions: .. ..

a) The person, . does not provide volunteer services that are 
uncompensated except for reimbursement of expenses such, as meals,

• parking or transportation;

b) The person expends at least half of his/her time on work for the City.

c) The person is at least eighteen (18) years of age; and

d) The person is not in training for the period of training specified under 
training standards approved by the City of San Jose,

B. EMPLOYEE RETENTION REQUIREMENTS

One of the provisions of the Living Wage Policy is a requirement that on certain 
contracts over 550,000, the new Contractor must retain the workers who have been .- 
performing the City services under the previous contractor. Employee retention is 
applicable to the Operator .and. all Subcontractors under the Agreement in two ' 
respects: .(1) the Contractor will be obligated to adhere to these requirements in 
hiring; and. (2) - the Contractor will also be obligated to cooperate with the City in 

: . transitioning to a new contractor at the end of file term of the Agreement

' The Mowing provisions are applicable to this RFP and will become part of the 
•’ : Agreement

1. Qualified Retention Employee Defined ".

Qualified Retention Employee means any person employed by the. 
predecessor contractor or any subcontractor to the predecessor contractor who 

" meets file following requirements:

i The person provides direetjabor or service on the City contract;

. ii The person is not an “exempt* employee under the Fair Labor Standards • 
; - Act (FSLA); and ‘ : > .

• iii. The person has been employed on the City contract by the predecessor 
service contractor or subcontractor for at least a six-month period prior to 

.. the’date of the new.coniract .

OEA Wags Requirement 0«hibit aiOOa
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* 2,'. Current Eligible Retention Employee Defined

• Current Eligible Retention Employee means a. current employee of the new 
Coniiactor who meets the following requirements:

L The person has been employed by the Contractor for at least, the six month 
period prior to the date ofthe new service or. labor contract;:

ii. The person would-otherwise need, to be terminated as a result of the 
implementation of‘the City of San Jose Living Wage Policy; and

iii. The -Contractor chooses to designate the person as a Current Eligible.
. Retention Employee:. . ' '

The Contractor must establish requirements i, andii- above by submitting payroll 
records or other Teliable evidence' satisfactory to the Director of Equality 
Assurance. If the. Contractor cannot submit such evidence, the employee cannot 
be designated a Current Eligible Retention Employee..

C. EMPLOYMENT OF QUALIFIED RETENTION EMPLOYEES

The new. Contractor shall offer continued employment to all Qualified Retention 
Employees who are interested in such continued employment. .

The. City will, provide the. new Contractor with information regarding which 
. employees of the Predecessor are Qualified Retention' Employees to the extent such

• information i$ available to the ..City of San Jose. ",

.. .Notwithstanding anything to the contrary lit this provision, the new Contractor may 
deem an employee not to te a Qualified Retration Employee if, and only if: .

1. . The employee has been convicted of a crime that is related to the job or to
, . his/her job performance; or

- 2. The Contractor can demonstrate to the City that the employee presents a 
significant danger to customers, corworkers .or Qty.staff.

, In the'event that the. new Contractor does not have enough positions available to hire 
..: all Qualified Retention Employees desiring continued employment and to retain its.

: Current Eligible Retention. Employees, die new Contractor -shall hire Qualified 
: -Retention Employees and retain Current Eligible Retention Employees by .seniority. 

\ within each employment; classification. For any-positions that become available 
during the initial ninety (90) day period, of the contract, the new Contractor shall hire 
Qualified Retention Employee's and rehire its Current Eligible Retention Employees .

• by seniority within each employment classification. -

OEAWsge Requirement Exhibit 9J20QS

C - Page 4 of 12
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1. Retention Requirements

a, . Qualified Retention Employees hired by the new Contractor may . 
not be discharged without cause during toe initial ninety (90) day • 
period of their employment. .

b. The. new Contractor shall' offer continued employment, to each 
Qualified Retention Employee who receives a satisfactory 
performance evaluation at toe end of toe initial ninety (90) day

. , period' of employment Such employment shall be offered under
toe same terms and conditions established by the new Contractor 
for all of its employees.

2. ' Third Party Beneficiary •• ... -

. Qualified. Retention Employees are third party. beneficiaries of tins 
. Agreement, which means that the employee has the right to enfotoe .toe 

. . provisions of the Agreement independent of toe City’s right to enforce the 
provisions of the Agreement The third party rights wdl become effective 
only when the Agreement becomes effective. No third party rights are. 
intended to apply to any .employee regarding the RFP process.

.3, Obligations Upon Termination

Upon termination of this Agreement- Contractor shall fully cooperate with 
- all City requests regarding contacts with Contractor’s employees to enable 

’■'•a transition in the workforce to a new Contractor. .

D. EMPLOYEE WORK ENVIRONMENT EVALUATION (Third Tier Review)

. All service or labor contracts are. required to undergo an' Employee Work 
'Environment Evaluation, commonly referred to as “Third Tier Review.” This 
Review looks into a proposer’s history as an employer and work condition 
commitments. Each' proposer is required to complete . an Employee Work 
Environment Questionnaire and return it with toe proposal..

if the Questionnaire is .not returned, the proposal will be deemed .-to be non- 
responsjve. All . proposals are required, to. address: employee, health benefits; 
compensated days off; employee complaint procedures; compliance with state and 
federal workplace standards; Employee Retention requirements, if applicable; and 
Service Disruption/LaborPeace provisions, if applicable.

E. LABOR PEACE

The Office of Equality Assurance has determined that the level of vulnerability of 
the proposed contract to service or. labor disputes is sufficient to warrant that labor 
peace is essential to the propriety interests of toe City. The determination was based 

' on considerations including, but not limited to the following factors:

.' OEA Wage Requirement Exhibit 9.2003
. C-Page 5 of 12
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1, The service or labor will be provided on City site or a site which is- important 
to .the propriety interests of the City;

2, Theserviceprovider relies on a significant amount of public patronage;

3.. The economic effect of-any disruption of City expenditures or revenues is 
. significant;

4. The effect of any disruption on die citizens, tourists and businesses in the 
commanity is significant. .

1 Proposers.are to include in.their proposal how they will assure that no labor dispute 
or. unrest will occur during the term' of the City contract. Failure to address this 
topic in the submission of lie proposal will deem the proposal to be non-responsiye.

Proposers are cautioned that the City contract will include details and requirements 
of Tabor.Peace based oh.die proposal response.

-ENFORCEMENT '

1. General ■
Contractor acknowledges it has read and. understands that; pursuant to the . 
terms and conditions of this Contract, it is required to pay workers-either a 
prevailing of living wage (“Wage; Provision”) and to submit. certain 

.documentationto tihe City establishing its compliance with such requirement • 
. (“Documentation Provision.**) Contractor .further acknowledges the City has 

determined that the Wage Provision promotes . each of the following - : 
(collectively “Goals”):

a) It protects City job opportunities and. stimulates die City’s.econoiny by 
• reducing the incentive to recruit and pay a substandard wage to labor 

; from distant, cheap-labor areas.

b) It benefits the public through the superior efficiency of well-paid * 
employees, whereas the payment of inadequate compensation, tends to 

^negatively affect the quality of services to the City by fostering high
. turnover and instability in the workplace.

c) Paying workers a wage that enables them not to live in poverty is
- beneficial to the'health and welfare of all citizens of San Jose.because .

it increases the ability of such workers to attain sustenance, decreases 
/ the amount of poverty and reduces the amount of taxpayer funded 

' . social services in San Jose, .

d) It increases .competition by promoting a .more level playing field 
among contractors with regad tp the wages paid to-workers.

• 2. Remedies.
The service contract or financial assistance agreement shall provide that if a 

. violation, of any; provision of this Policy occurs and is not corrected after 
. written notice, the City may, at its option, do any or all of the following:

OEA Wags Requirement Exhibit 9.2003' • ...
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a) Suspension or termination: Suspend and/or terminate the contract or 
' financial assistance agreement for cause;

b) Restitution: Require foe employer to pay any amounts underpaid in . 
violation of the required payments and Cily’s administrative costs and

’• liquidated damages, and in the case of financial assistance to refund 
any sums .disbursed by the City,

c) Debarment: Debar the contractor or subcontractor from.future City 
. . contracts, and/or deem the recipient ineligible for future, financial

.assistance.

. d). Withholding Of Payment: Contractor agrees that the Documentation 
•Provision is critical to the City’s ability to monitor Contractor’s 

• compliance -with' the. Wage Provision and to ultimately achieve the 
Goals, Contractor further agrees its breach,of the Documentation.

. Provision results in. the need for additional enforcement action, to 
verify compliance with the .Wage Provision. In light of the critical

■ importance of the Documentation Provision, the City and Contractor 
agree that. Contractor’s compliance wjfo this Provision, as well as the 
Wage Provision, is an express condition of pity’s, obligation to make 
each payment due to the Contractor pursuant, to this Contract, The 
City is not obligated to make any . payment due the Contractor until 
Contractor has performed all of its obligations under these provisions.

, Any payment by the City despite Contractor’s failure to fully perform 
its obligations under-these provisions shall notbc deemed to be a'

. . waiver of any. other term or condition contained in this Contract or a 
waiver of the right to withhold payment for any subsequent breach of 

. the Wage Provision or the Documentation Provision. •_

c) Liquidated Damages For Breach Of Wage Provision: Contractor 
agrees its breach.of the Wage Provision would cause the City damage 
by undermining the Goals, and City’s damage would not be remedied 

. by Contractor’s payment of restitution to the workers who were paid a 
substandard wage. Contractor further agrees that'such damage would 
increase the greater the'number of employees not paid the applicable 
prevailing wage and the longer the amount of time over which such. 
wages werenot paid. The City and Contractor mutually agrw that 
making a precise, determination, of the amount of City’s damages as a 
result of Contractor’s breach, of .the Wage Provision would be 

. impractical and/or extremely difficult Therefore, the parties agree 
. that, in the event of such a breach, Contractor shall pay to the City as 
liquidated damages the . sum. of three (3) times foe difference between . 

- the actual amount of wages paid and foe amenmt of wages tiiat should
■ .be paid. ‘1 •

OEA Wage Requirement Exhibit 9.2003
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a AUBIT SIGHTS

'■ All records or documents required to be kept pursuant , to this. Contract to verify 
compliance with die Wage Provision, shall he made available for audit at no cost to 
City, at any time during regular business hours, upon written, request by the City 
Attorney, City Auditor, City Manager, or a designated representative of any of these' 

. . officers. Copies, of such records or documents shall be provided to City for audit at. 
City Hall" when it is practical to do so. Otherwise, unless an" alternative is mutually 
agreed upon, the records or documents shall be available at Contractor’s address 
indicated for receipt of notices in this. Contract

H. COEXISTENCE WITH ANY OTHER EMPLOYEE RIGHTS

. . These provisions sbaE not be construed to limit an employee’s ability to bring any 
' lega|action for violation of any rights of the employee.

. 05A Waga ftaquitemenl Eshibft 3.2003
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CITY OP

City of San Jos© Wage Determination
CAPnw-oFsruccNVMiof -

CONTRACT SCOPE: HAYES MANSION CONFERENCE CENTER 
WAGE POLICY: PREVAILING WAGE POLICY ONLY

Contracts governed only by the City of San Jostfs Prevailing Wage Policy contained in 
Resolution 61144 utilize the Prevailing Wage food service classifications identified belcw.

SI—m |jjB

BanauetManaaer . $20.53 $2.30 $ .39 $.47 $23.69.
Admin. Assistant/ . 
Catenna Secretary -

$12.33 - $2.30 j
- . • . • • l

$ .2+ $ .28 . $15.15;.

Sous Chaf • $17.09 $2.30 ; $ .33 ■■ ’ $. .39- , $20.11
Supervisor
(Kitchen, Food & Beverage,- 
Caier?nq, Steward)

$14.16 $2.30 $ .2t $ .33: $17.06

Fastrv.Chef $13.23 . $2.30 $ .25 $ .31 $16.09
First Cook $12.66 1 $2.30 $ .24 $ .29 • $15.49
Cook $12.01 $2.30 $ .23 $ 128 $14.82
Pantry Person
/Dell Worker. Cafe Attendant)

$ 9.81 I $2.30 - $ .19 $ .23 $12.53

Bartender $2.30
m

y .$ ^24 - <J®&a
HHftHM

jsm&m
BB5pjlpipssi

Eiijaiiigigii mssmS/
iwiiii rt'i •'

mm&mssm. ss&isss

iSlsSiflliMife

Ppp
toma.

store Room Clerk - $ 8.83 $2.30 $ ,20 ’ $12.65 :

The sftadad dassiflcwions stays change under iiw living'Waga Policy

Paid Vacation (Ca/cu/afe at Alter 1 year 5 Days -40 Hours
apoffcabh hourly oav rate) After2vears 10 Davs - 80 Hours

After 10 years • ' , 15 Davs -120 Hours
Health & Welfare $2.02 ner hour
Pension $ .28 per hour
Paid Sick Leave Six (61 paid sick days
Holidays • No Paid Holidays. See Hours and Days of Work on next page.,

The full amount of the total hourly wage must be paid directly to the worker, UNLESS the 
Contractor is making payments to a benefit plan. If the Contractor is making payments to 
a benefit plan but the benefits being paid do not add up jto die full amount of benefits . 
listed above, toe Contractor must pay toe difference directiy to the worker.

• issue pate: August 14,2003

4KerfhSecond Sfwel,Floor9,Suite$25 Stnlose, CA 95113^(««)27T-4K5>r(408)277-3*85fly(408)^TlU)I34

C - Page 9 of 12 ■
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HAYES MANSION CONFERENCE CENTER. 
PREVAILING WAGE POLICY ONLY DETERMINATION 
Page‘2

Hour  and Days of Work 
< (Industrial Welfare Commission OrderNo. 16~2Q0i)

. City of San Jo$6 'contracts subject to City prevailing wage or living wage polities will use the same, 
guidelines for ait covered Glassificaiions/emphyees*

. Employees shall not be employed , more than eight, (8) hours in any workday or more than 40 
hours ‘ In any workweek unless the employee receives one and one-half(1 %) times such 
employee’s regular rate of pay for alt hours worked over 40 hours in'the workweek. Employment 
beyond eight (8) hours In any workday'or more than six (8) days In any workweek Is permissible .. , 
provided the employee is compensated for such overtime at not.less than:

(a) One and one-half (1 Vi) times the'employee’s regular rate of pay for all hours .worked in 
excess of eighi.(B) hours up to and intruding 12 hours in any workday, and for the. first eight

. ;• (3) hours worked on the seventh^6*), consecutive day of work In a workweek; and
(b) Double the employee's regular rate of pay for all hours worked in excess of 12 hours In any 

. workday and for ail hours worked in excess of sight <8) on die seventh (7*) consecutive day of
. work In a workweek,

WAGE RATES WILL BE SUBJECT TO ANNUAL ADJUSTMENT ON THE ANNIVERSARY DATE OF , 
THE CONTRACT,

4Nonh'S4ttDd Street, Floor 9, Suits 925 Ssu/ose, CA 9S11J tel (408) W-WSfax (40fi) 277-3885A?(408) 971-0134

-C-Page 10 of 12
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City of San Jose Wage Determination

CONTRACT SCOPE: HAVES MANSION CONFERENCE CENTER
WAGE POLICY: COMBINED PREVAILING WAGE & LIVING WAGE POLICIES

Contracts governed by both the City of San Jose's Living Wage Policy (Resolution No.- 68900) 
and its Prevailing Wage Policy (Resolution No. 61144) utilize both Living Wage and Prevailing 
Wage dass.iiications for food services as identified under the applicable Policy below.

CLASSIFICATIONS SUBJECT TO PREVAILING WAGE POLICY

Banauet Manaaer $20.53 $2;30 . $ .39 $.47 $23.69
Admiri. Assistant /
Caterfnq Secretary .

$12.33 $2.30 $ .24 $ .28 .... $15.15 ,

Sous Chef $17:09 $2.30 ■ S .33 $ .39 . $20.11
Supervisor ‘ .
(Kitchen,. Food & Beverage, 
Catering, Steward)

$14.16 $2.30 $ .27 $ .33 $17.06

Pastrv Chef $13.23 $2.30 $ ,25 $ .31 516.09'
First Cook • $12.66 $2.30 $ .24 $ .29 . $15.49
Cook . .. . $12.01 $2.30 $ .23 $ .28 S14.B2
Pantry Person
(Del! Worker. Cafe Attendant)

. $ 9.81 ■*. : $2,30 $.19 $ .23 $12.53

Bartender $10.25 $2.30 $ .20 $ .24 - $12.99
Store Room Clerk : $ 8.88 $2.30 • $ .17 $ .20 . $1255

SB—
Paid Vacation!Calculate at I After 1 year
applicable hourly pay rate) I After2veare 10 Davs - 80 Hours

I After 10 years 15 Days ■ 120 Hours
Health & Welfare . l $2.02 per hour
Pension l $ ,29 per hour
Paid Sick Leave Six (6)oaidsickdays
Holidays 1 No Paid Holidays. Sea Hours and Days of Work on next pace.

The fullamount of the total hourly wage must be paid directly to the worker, UNLESS the 
Contractor is.making payments, to a benefit plan. ■ If the.Contractor is making payments to a , 
benefit plan but the. benefits being paid do not add up to the full amount of benefits listed 
above, ^ie Contractor must pay the difference direcfiy to the worker.

.4 North Second Street, Float % Suitt 925 San Jose, CA 95113 /rf<408)27?-4Q25/a* (401) 277-3885 /0- (408) 97W134

C> Page 11 of 12
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HAYES MANSION CONFERENCE CENTER
PREVAILING WAGE & LIVING WAGE POLICY DETERMINATION
Page 2.

CLASSIFICATIONS SUBJECT TO LIVING WAGE POLICY
- , "-L -r

.-.Claisifi cation. .BayiRafe;< mcMPsv . * •

Bar Back/Bar Attendant.. living Wage Rate
Host/Hostess/
Cashier/Stand Worker $10,31 $1,25. $11.56
Food Server-
Cocktail Server
Steward
Dishwasher
Busoerson
Spa Concierge/Spa
Esthetlciah/Body/Massage
Theraoist/Nall.Techniclaiv

Note; The Living Wage rate is higher than foe Prevailing / 
Wage rate for ail classifications listed to the left..

The full amount of the total hourly wage must be paid directly to the worker, unless the 
Contractor Is making payments to a medical benefit plan.

Hours and Days of Work 
(Industrial Welfare Commission Order No. 16*2001)

City of San Jose.contracts subject to City, prevailing wage or living wage policies will use the same 
guidelines for all covered classifications/employees.

Employees shall not be. employed fibre than eight (8) hours' in any workday or more than 40 
.hours,in any workweek unless the employee receives one and one-haif (1 %) times such; 
employee's regular rate of. pay for all hours worked over-40 hours in the .workweek. Employment 
beyond eight (a) hours in any workday or more than six (6) days in any workweek is permissible 
provided the employee Is compensated for such overtime.at noltess than:

(a) One and one-haif (1 %) times the employee's regular rate of pay for all hours worked in. 
excess of eight (8) hours up to and including 12 hours in any workday, and for the first eight 
(8) hours worked on.the seventh (7*) consecutive day of work in a workweek; and

(b) Double the employee's regular rate of pay for all hours worked in excess of 12 hours in any 
. workday and for all hours worked in excess of eight (8) on the seventh (7*) consecutive day of

work in a workweek.

WAGE RATES WILL BE SUBJECT TO ANNUAL ADJUSTMENT ON THE ANNIVERSARY DATE OF 
THE CONTRACT. •

issue Osls: August 14,2003

4'NortliSseDii<iSinui|.FIoor9,Sulle92SSaJo«i.CA «ll3re/(«8)277-4025^a<4t»)277-38S5rjy<408)97I-0l34 . * '
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Exhibit D

CITY OF SAN Jp'sk

COUNCIL POLICY

TITLE PAGE POLICY NUMBER.

1 of 4 4-6
Environmentally Preferable Procurement Poller/ EFFECTIVE DATE

9/25/01

Rev ised  da te . , ““

APPROVED BY; . ..

. Council Action: 09725/01,' Item 4.2. .

BACKGROUND

The mission statement of the Environmental and Utility Services City Service Area 
(CSA) reflects a commitment to provide environmental leadership through policy 
development and program design.

" By Incorporating environmental.considerations in public purchasing, the CHy of San . 
Jose can serve this commitment by reducing its burden on the local and global 
environment, removing unnecessary hazards from its operations, protecting public ,.

. health, reducing costs and liabilities, and potentially improving the environmental quality' 
of the region. This policy is an effective way to direct the Cjty's effort in procuring ■ * 
environmentally preferable products and services. ;

PURPOSE

The primary purpose of this policy is to minimize negative environmental Impacts df the 
City’s activities by ensuring the procurement of services arid products that:

• reduce toxicity; . . •
. • conserve natural resources, materials, and energy;. ..•

«* maximize recyclability and recycled content

. A collateral purpose Is to support markets for recycled goods and other environmentally 
preferable products and services.

DEFINITIONS

. The following terms shall have the assigned definitions for all purposes under this 
’■ policy: _:••••

A. City, of San Jose means the City of San Jose elected officials,.staff, and agencies.

D 1 of. 4 -
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COUNCIL POLICY 4*6 
.r . Effective Date: 9/25/01 

Page 2 of 4

B. Environmentally Preferable Products and Services means products and services 
that have a lesser or reduced effect on human heaith and the environment when 
compared with competing products that serve the same purpose. This comparison 

. may consider raw- materials acquisition, production, manufacturing, packaging, 
distribution, reuse, Operation, maintenance, or disposal of the product

' C, Life Qycie Cost means the amortized annual, cost of a product, .including capital : 
costs, installation costs, operating costs, maintenance costs, and disposal costs 
discounted over the lifetime of the product.

□. "Practicable means sufficient in performance and available at a reasonable price. .

E. Recyclable Product means a product which, alter Its intended end use, can 
■ demonstrably be diverted from the City of San Jose's solid waste stream for use as . 

. a raw material in the manufacture of another product .

‘Fv Recycled. Material means material.and byproducts that have been recovered dr 
.diverted from solid waste, and have been utilized in place, of raw or virgin material in 
manufacturing a product.. It is derived from post-consumer recycled material, ..

- manufacturing waste, industrial scrap, agricultural wasteland other waste material,- 
. but does not include material orbyproducts generated from, and commonly, reused 

. within; an original manufacturing process. ..

G. Virgin Material mean's any material occurring in its natural form. Virgin Material is 
used in the form of raw material In the manufacture of new products.

POLICY

The City of.San Jose commits to:

1.. Procure environmentally preferable products and services where criteria have been 
establlshed by governmental or other widely recognized authorities (e.g. Energy 
Star, EPA Eco Purchasing Guidelines).

2.. Integrate environmental factors into the. City's buying decisions where external. . 
authorities have riot established criteria. Examples:

- replacing disposables with reusables or recyciables; . . ;
. supporting eco-labelling practices by buying products bearing such labels in . 

preference to others, where they are available and provide value for money
- taking Into account life cycle costs and benefits:

' - evaluating, as appropriate, the environmental performance of vendors in ..
' providing products and services;- • -/

b..r;.2 of 4-:
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COUNCIL POLICY 4-S. ’ . . '
Effective Date: 9/25/01
Page 3 of 4 . - ,

3. Raise staff awareness bn the environmental issues affecting procurement by. 
providing relevant information and training;

4. Encourage suppliers and contractors to offer environmentally preferable products ...
and services at competitive prices; ''

5. Encourage providers of services to. consider environmental impacts of service 
; delivery;. •
6; Comply with ail environmental legislative and regulatory requirements in the . /

procurement of products and services.' .

Nothing in this policy shall be construed as requiring a department, agency or contractor.
to procure, products that do not perform adequately for their intended use or are not
available at a reasonable price in a .reasonable period of.time. * j_

Procedures and Guidelines may be established as necessary to ensure the continuation 
of a strong Environmental Procurement Program.

Responsibility
All City of/San Jose departments, offices and agencies shall Identify and purchase the • 
most environmentally responsible products and services that are available for the. ' 
intended purpose and that meet the performance requirements. Factors that should be. 
considered when determining toe environmentally preferable good or service include, 
but are not limited.to: -

* Minimization of virgin material use in product or service life cycle .
• Maximization of recycled products used in product or service life cycle
* Environmental cost of entire product or service life cycle .
• Reuse of existing products or materials in product or service life cycle 

:• Recyclability of product ...
' . . • Minimization of packaging

.Reduction of energy/water consumption- 
.• Toxicity reduction or elimination ;
* Elimination of uncertified hardwoods in. product or service life cycle 
••••■- Durability and maintenance requirements'
• : Ultimate disposal of the product *

Purchasing Division Responsibilities;' . - .....

,i. Develop and maintain information about environmentally preferable products and .
, •. recycled products containing the maximum practicable amount of .recycled materials, 

to. be purchased by departments, agencies, consultants and contractors whenever • ’
' possible.'

B - 3 of 4
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. COUNCIL POLICY 4-6
Effective Date: 9/25/01 

... Page4.of4

2.. Inform, departments, agencies and contractors of their responsibilities under this; 
policy and provide Implementation assistance. . -

,3. Institute product testing and trial service to evaluate environmentally responsible - - 
.: alternatives pursuant to established testing guidelines,

4, Require the use of recycled materials and recycled products by incorporating them
In bid specifications where, practicable; - ' ^

5, Disseminate information on recycled and environmentally preferable product 
procurement requirements, specifications, and performance to assist vendors with 
procurement opportunities with the City,,

• 6, Establish guidelines governing the review arid approval of specifications for the 
. procurement of selected materials based on considerations of recycling, energy and.

water conservation, life cycle costing and other environmental considerations.
7. Submit reports of policy, impacts on ah annual basis.

Environmental Services Department Responsibilities:

'. l. Support Purchasing in its implementation ofthis policy by providing training, .. 
Information when requested, and assistance in the evaluation of the EPP status of a 
product or service.

. 2. Support departments and..agencies in evaluation and analysis of products and 
.services for .EPP criteria. •

3. Help establish and promote needed environmental procurement legislation. 

Department and Agency Responsibilities: . ...

1. Evaluate each requested product and service to determine the extent to which the /
. specifications could Include an environmentally preferable option.
2. Ensure that contracts issued by the departments and agencies Include

. environmentally preferable products and recycled products wherever practicable;
3. / Determine standard at which products are considered environmentally preferable

and use in selective criteria.
4. Expand the awareness and use of environmentally preferable products.

Document Review

: This policy must be reviewed every.three years.'

I> - 4 of 4



EXHIBIT E

INITIAL COMPETITIVE SET

Execution Original

Crowne Plaza San Jose Downtown 
Hyatt San Jose 
Hyatt St. Claire 
Chaminade at Santa Cruz . 
Fairmont San Jose ,
Hilton San Jose & Towers 
Marriott San Jose .

SU\000886\00065\i45328.8
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EXHIBIT F 

INSURANCE

Manager shall procure and maintain, for the duration of this Agreement insurance 
. against claims.for injuries to persons or damages to property which may arise from, or in 
. connection with, the performance of the sen/ices hereunder by Manager,' its agents, 

representatives, employees or subcontractors. The cost of such insurance is an operating 
expense of the Center as provided in Section 1'35(d) of this Agreement.

A; Minimum Scope of insurance

Coverage shall be. at least as broad as: ...

1, . The. coverage described in Insurance.Services Office Form Number GL 0002 (Ed.
01 /96) covering Commercial General Liability together with Insurance Services Office Form Number 
GL .0404 covering Broad Form. Comprehensive General Liability; or that described in insurance 
Services Office Commercial Genera! Liability coverage .{"occurrence") Form Number CG 0001 (Ed. 
01/96), including XCU (Explosion, Collapse.& Underground) coverage, Liquor Liability, Fire Legal 
Liability; and ’.

2. The coverage described in Insurance Services Office Form Number CA 0001 (Ed. 
12/93) covering Automobile Liability, Code 1 "any auto", or Code 2 "owned autos" and Endorsement 
CA 0025. Coverage shall also include Code 8 "hired autos" and Code 9 "nondwned autos"; and

3., . Workers' Compensation insurance as required by the California Labor Code and 
Employers Liability, insurance; .

4. . Crime Coverage; and 

. 5. . . Employment Practices Liability (ERL);

B. Minimum Limits of Insurance

Manager shall maintain limits no iessjhan;.

; 1 Commercial General Liability: $5,000,0p0peroccurrenceforbodily!njury, personal 
injury.and property damage; $1,000,000 Liquor Liability, $100,000 Fire Legal Liability; and

2. Automobile Liability: .$1. ,000,000 combined single limit per accident.for bodily injury
and property damage; and -

3. Workers" Compensation and Employers’ Liability; Workers' Compensation limits sis. 
..required by.the California Labor and Employers Liability limits of $1,000,000 per accident; and

• 4. . Crime Coverage

A Combination Crime, policy with minimum limits- not less than $50,000 for 
Form A:. Employee Dishonesty ..

. f -i ; ■
S3J\000886\00065\145328.8 . •



Execution Original

. . . Form. B: Forgery or Alteration 
■ ; .Form C: Theft, Disappearance, Destruction Inside/Outside Premises 

- Form D: Robbery and Safe Burglary Inside/Outside Premises

5. . ;' EPL: Minimum of $3,000,000 with retention of $250,000.

C. Deductibles and Self-Insured Retentions

..Any deductibles or self-insured retentions must be declared to, and approved by Owner. At the 
option of Owner, either; the insurer shall reduce or eliminate such deductibles or self-insured 
retentions as respects Owner, its officer, employees, agents and contractors; or Manager shall 
procure a: bond guaranteeing payment of losses and related investigations, ciaim administration an.d 
defense expenses in an amount specified by Owner. •

D. Other Insurance Provisions

The policies are to contain, or be endorsed to contain, the following provisions: .

.1. Commercial General Liability and Automobile Liability Coverages

a. . Owner, its officials, employees, agents and contractors are to be covered as 
additional insureds as respects: Liability arising out of activities performed by or on behalf of,. 
Manager; products and completed operations of Manager; premises owned, leased or used by 
Manager; and automobiles owned, leased, hired or borrowed by Manager. The coverage shall 
contain no special limitations on the scope of protection afforded to Owner* its officers, employees, 
agents and contractors.

b. . Manager's insurance coverage shall be primary insurance as respects Owner, 
Its officials, employees, agents and contractors. Any insurance or seif-insurance maintained by. 

. Owner, its officials, employees, agents or contractors shall be excess of Manager's insurance and 
shall not contribute with it

.. c. Any failure to comply with reporting provisions of the policies byManager shall
not affect coverage provided to Owner, their officials, employees, agents, or contractors.

. . d. Coverage shall state that Manager's insurance shall apply Separately to each
insured against.whom claim is made or suit is brought, except with respect to the limits of the 
insurer's liability. .

2. All Coverages : ,

Each .insurance .poricy required by this Agreement shall be endorsed to state that coverage 
shall not be suspended, voided, canceled, or reduced in limits .except after thirty (30) days’ prior 
written notice has been given to .Owner; . • "\-

E. Acceptability of Insurers. .

insurance Is to be. placed with insurers acceptable to Owner’s Risk Manager. ‘ ‘

SD\Q00886\00065\145328.8
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F. Verification of Coverage

Manager shall furnish.Owner with certificates of insurance and with original endorsements affecting 
coverage-required by this Agreement, the certificates and endorsements for each insurance policy 
are to be. signed by a person authorized by that insurer to bind coverage on its behaif.

Proof of insurance shall be mailed to the following address or any subsequent address as.may.be 
directed in writing by the Risk Manager:

CITY OF SAN JOSE 
Risk Management .
801 N. First Street, Room 1.10 /

. San Jose, California 95110-171.6

G. Sub-Contractors

Manager shall include all sub-contractors as insured under its policies or shall obtain separate 
certificates and endorsements for each sub-contractor.

SLI\000886\00065\i45328.8
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EXHIBIT G

. Maintenance Responsibilities

Parking Garage Maintenance Obligations . .

. 1. Manager shall perform the following tasks at least as often as specified below and more 
frequently as maybe needed in order to maintain the Parking Garage as specified in Section 

' 2.4(aa): .. ,/ . :

(a) Daily
:1. ' Pick up trash and litter, and empty any trash receptacles.

. . 2. . Check for safety hazards and address them immediately (e.g. broken light
bulbs, broken metal).

.. . 3. Wash any area, where needed, to reniove odors (e.g. urine).
4, Check that ail signage is in place and not damaged. . . .
5. Check intercoms for proper functioning and repair as needed.

22. . .

(b) Weekly .
1. Check emergency telephones for proper functioning and repair as needed.
2. Check lights for proper functioning; replace light bulks as needed and repair 

/ ; as needed. •
: 3. . - Check any fire extinguishers to ensure they are in place and not damaged. 

. . .. Replace as needed. : .

: (c) Bi-weekiy ^ Power sweep garage. ;

(d) Quarterly
.'1. Check mechanical. systems for proper functioning, including, without 

■ limitation, the ventilation system and the. back up generators.. Repair as 
needed.

. • 2. Pressure, wash surfaces. ...

2. Graffiti Removal - Manager shall be responsible for. the removal of. graffiti, located on the
■ interior and exterior surfaces of the Parking Garage (including, without limitation, stairwells, 
the handicapped access ramp andthe vehicle ramp) that is capable of being removed by 

. any of the following methods; painting over, removal with cleaners and/or solvents, or 
power-washing.’ Manager shall inspect the Parking Garage daily for graffiti. Within twenty- 

. four (24) hours after Manager has. identified graffiti for which Manager is responsible for 
removal, Managershail remove such graffiti. Manager shaii make ita priorityfo removeany 
graffiti tag containing offensive language as soon as possible, but not later than twenty-four 
(24) hours after it has been identified. Manager shall not responsible for removing graffiti 

. that, has been etched into any surface of the Parking Garage. : ‘

S!J\000886\G0065\14532&.8
G -1.
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Park Improvements Maintenance Obligations

1. Manager shall perform the following tasks at least as often as specified below in order to 
maintain the Park as specified in Section 2.4(bb):

(a) i; Maintain the lawn adjacent to the Hayes Mansion/ Includes cutting, trimming and
■ fertilizing.
(b) Keep parking area and tennis courts free of debris. .

- . (c). . - Repaint, restripe and repairtennis court as needed.. .
(d) ; Replant flower beds three times a year in designated areas.

. (e) : .Brush.hogthenaturalareasofthe.parkfourteen(14)timesahnuaIIy. .
(f) Maintain the. portion of irrigation system existing as of the.date of this Agreement

2. . / Manager is. not responsible for:

(a) irrigation of natural areas.
(b) . Maintenance of irrigation, systems and public art that are part of. the Phase III (c) 

... improvements.
. (c) . Removal of trash from trash barrels or dumpsters.

(d) 1/. Removal of tree branches greater than two (2) inches in diameter. . .
(e) Repair of vandalism, including graffiti. •

G-2
SU\000886\00065\U5328.8



Exhibit H

RESOLUTION NO. 2000-89 ' '

Resoluticmof thePlairamgConraussionoftheCity ofSanJose . • 
granting, subject to conditions, a Conditional Use Permit to use certain real ‘

. . property described herein for the purpose of constructing a parking structure 
belo w the existing parking lot.. ’

FILE NO, CP00-G6-039 ;

BE IT RESOLVED BY THE PLANNING COMMISSIONOETHE CITY OF SAN JOSE: .

WHEREAS, pursuant to the provisions of Chapter 20.44 of Title 20 of the San Jose 

Municipal Code, on, June 5,2000, an application (File No. CP0O-06-039) was filed for a 

Conditional Use Permit for the purpose of constructing a parking structure bdow the existing . 

parking lot on that certain real property (hereinafter referred to as "subject property”), situate in 

the A (PD) Zoning District, located, at the west side ofEdnevale Avenue, approximately200 feet 

southwest of Monterey Road in Edsnvale Garden Park, San Jose, and '.

WHEREAS, the subject property is all that real property described in Exhibit "A," which 

is attached hereto, and made a part hereof by this reference as if fully set forth herein; and 

WHEREAS, this Planning Commissiorrhas reviewed and considered a Negative 

Declaration fbr. said project; and.

■ WHEREAS, pursuant to and in accordance with Chapter20.44 of Title 20 of the San Jose 

Municipal Code, this Planning Commission cqnducted.a hearing on said application, notice.of 

which was duly given; and . . • *

: WHEREAS, at said hearing, this Planning Commission gave all persons full opportunity ■ 

to be heard and to present evidence and testimony respecting said matter; and

.. WHEREAS, at said hearing this Planning Commission received and considered the \ 

reports and recommendation of the Director of Planning,- Building and Code Enforcement; and 

• .. WHEREAS, at said hearing, fids Planning Ccmmtission i^eived in evidence a 

development plan for the subject property entitled, "Edenyale Garden Parking Structure," dated 

June 17 2000 and revised. August 22T 2000. Said plan is on file In the Department of Planning,

- Building and Code Enforcement and is available for inspection by anyone interested herein, and 

■ said development plan is incorporated herein by tins reference, the, same as if it were folly set . 

forth herein; and .V,' . v *

H-Page 1 of7.
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File No. CP 00-06-039 
• - -Page 2

"WHEREAS, said heating was conducted in ail respects asTequired'by the San Jose

Municipal Cede and the rules of this Planning Commission; • .

NOW, THERBFOEE:
• After considering evidence presented at the Public Hearing, the Planning Commission finds that die
following are the relevant facts regarding this proposed projecc

1. . This site has a designation of Public/Quasi-Public on the adapted San Jose 2020 General Plan 
Land Use Transportation Diagram,.

2. The project site is located in the A(PD) Planned Development Zoning District. .

3. A Negative Declaration has been adopted for this project which indicates that certain 
mitigatioh .mil be incorporated into the project to prevent the occurrence of any significant 
adverse effect on the environment .

4. The proposed project will not individually or cumulatively have an adverse effect on wildlife 
resources, as defined in Section 711.2 of the California Department of Fish and Game Code.

5. The proposed pariring lot will be contained within the perimeter area of the ejtisting surface .. 
parking lot; -

6. The applicant is proposing.to develop a 356 parking lot with 142 underground spaces and 214
surface spaces at die location of the existing 160 space surface parking lot at the southeast 
comer of the site. ,

7The applicant is proposing that 301 of the spaces within the. proposed parking lot be counted
- toward meeting the parking requirement of the adjacent conference center use. .

8. The parking lot is directly adjacent to the paiking area of the adjacent conference center use to 
the south.

9. The. public will have full access to the proposed parking lot

10- The proposedparking lot will be in an area of the park designated for such uses on the . 
EdenvaSe Garden Park Master Plan.

11. Significant trees both on-site and on the perimeter of the parking garage will be preserved..

' 12. Security in the form.of on-site security guard, gates to the underground parking spaces, and an 
. alarm system in the underground portion of the garage will be provided.

This Planning Commission concludes and finds, based upon an analysis of the above facta than •

H - Page 2 of 7
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-File No, CP 00-06-039 
: 'Page 3

2. The proposed project con^ilies with all applicable provisions b? the Zoning Ordinance;

3. The proposed project is in compliance with the California Environmental Quality Act

4. The proposed parking lot will continue to provide off-site parking for visitors.

5. Tlie proposed parking lot is adequately sized to accommodate the off-site needs of the
conference center facility and park visitors. ..

6. The proposed parking lotconfonns to the City’s development policies and standards with 
regard to park design.

7. The proposed parking area is located in an area of the park that can ensure reasonable
accessibility to the adjacent conference center use. . . . .

S. The proposed parking lot conforms to the intent of the policies contained within the Edenyaie 
Park Master Han. ; . •

9, Adequate security is provided for the garage facility.

Finally, based unon the above-stated findings and subject ta the conditions set forth below, ike
Planning Commission finds fhati

1. Thepropos.ed.use at the location requested will not: .

a: Adversely affect the peace, health, safety, morals or welfare of persons residing or working 
in the surrounding area; or .

b. Impairtheutiiitybrvalueofproprtyofotherpersbiislocatedirithe.vicnutyof.thesitejor •

, c. Be detrimental to public health,.safety or general welfare; and /

2* The proposed site is adequate in size arid shape to acconunodatethe yards, walls, fences, 
parking and loading facilities, landscaping and other development features prescribed^ this .

. title* or as is otherwise required in order to integrate said use with the uses in the surrounding 
: ; areas; and . -1’

3. The proposed site is adequately served; . '.

/.a. By highways or streets of suffident width and improved as necessary to cariy the kind and 
.. quality of traffic suchuse would generate; and .

b. By other public or private service facilities as are required.

In accordance .with the findings set forth above, a Conditional Use Permit to use the subject •; 
property for said purpose, specified above and subject to each sad all of the conditions hereinafter 
set forth is hereby granted. This Planning Commission expressly declares thatit would not have, 
grantedxhis permit except upon, and subject to eachand all ofsmd conditions, each and all of • . 
which conditions shall run with die land and be binding upon the owner and ail subsequent owners

Page 3 of 7
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; . of the subject property, and all persons who use the subject property for. the use conditionally' 
permitted hereby.

■: coNbradNSmECEmm

This Conditional Use Permit shall have no force or effect and the subject property shall not be used . 
; for ihc hereby permitted uses unless and until all things required by ihe below-enumerafed : 

precedent conditions shall have been performed or caused to be performed and.this Resolution has 
been recorded, with the County Recorder.

L Acceptance and Payment of Recording Fees, The "Acceptance of Permit and Conditions'1 
. form shall be signed, notarized, and returned to the Department of City Planning within 60
■ days from the date of issuanceofthe. resolution granting the permit. Failure to do.so.will;
. result in this permit automatically expiring regardless of my other expiration date contained in • 
this permit Fees for recording a Certificate of Permit with the Recorder for the County, of 
SantaCiara must be submitted along.with the. Acceptance Form. ;

2. Plan Revisions. Within 60 days of the issuance of this Peimitand prior to recordation, the 
Applicant shall revise the project plans toinclude theitem(s)list2dbelow to the satisfaction ..

. of the Director of Planning.-Mure to provide said revisions within 60 days shall render this •
peimit null and void 1
«. Grading and.Diainage Plan; ......
* Lighting Plan including the locations of light standards in the underground garage;
# Landscape Plan.

Within 60 days of the issuance of this Permit and prior to recordation, the Applicant shall 
‘ revise the project plans to include the item(s) listed below to the satisfaction of the Director 

.' of Planning and Director of Conventions, Aits and Entertainment. Failure to provide said 
revisions within 60 days shall render this permit mill and, void.. '
• Security Plan clearly illustrating location of garage door and pedestrian access security

gates, location of alarm buttons in. underground garage, including details, and a brief 
description of the 24 houron-site security provided by the Network Conference :
Company;

■ • Construction Staging Area Plan clearly illustrating the location of parking for
construction wcnl^s, equipment, and other required materials.

3. Site Development Permit. This permit fulfills the requirement for a Site Development Penult,..

CONCURRENT CONDITIONS \

The subject property shall be maintained and utilized in compliance with the below-enumerated 
• conditions throughout the life of the permit:

1„ Previous Conditions. AH of the conditions of the previtn^y approved Conditional Use 
, Permit CPSH94-12-083 Shall remain unchanged .and in foil force and effect .unless such 

conditions are specifically modified or deleted by this Amendment ..

.Conformance with Plans. Construction and development shall conform to ..approved: 
development plans entitled* "Proposed Parking Structure Below ihe pasting Parking Lot,"

H —Page 4 of 7
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dated June 1,2000 revised August 22,2000 on file with the Department of City Planning and 
Building and'to the San Jo$6 Building Code (San Jos£ Municipal Code, Title 17, Chapter 

' 17-04).

3. Tree Preservation Guidelines. AH construction, activity and subsequent monitoring must 
comply with report entitled “Condition Report to Include Guidelines' for Tree-Preservation. and 
Protection - Edenvale Park Parking Structure” by SP. McClenahan Co. Inc. dated August 5,

■■2000.,

4. Off-Site Parking. This permit shall allow 301 parking spaces to be provided for the adjacent \ 
cqnference center use and 55 surface paridng spaces for Edenvale Garden Park use...

5. Construction Phase Parking. The Network Conference Company shall provide 15 parking 
spaces for park users either at the south end of the existing surface lot where parking spaces

' are riot impacted by the ongoing construction activity or provide 15 parking spaces bn the 
Hayes Maiisipn site at the north-westerly side of the site where valet parking is. currently 
located. Signage shall be erected and maintained during the construction phase to direct park 
useria to the appropriate parking location.

6. ConytracfionHonrs. Constructiqnshail.be-limitedto.thehouisof7:00anitp.7;00pm 
Monday through Friday for any on-site or off-site work within 500 feet of any residential

' ■ unit. - ; ;

CONDITIONS SUBSEQUENT

1. Penult Expiration. .This Conditional Use Permit shall automatically expire two years from 
and after the date of adoption of the Resolution by the Planning Commission,, or by the City 
.Council on appeal, granting this Permit, if within such two-year period, the proposed use of

.. this site or the construction of buildings has not commenced, pursuant to and in accordance . 
with the provisions of this Conditional Use Permit The date of adoption is the date the 
Resolution granting this Conditional Use Permit is approved by the Planning Commission.

■ However, the Director of Planning may appro yo  a Permit Adjustment to extend the. validity of 
.this Pemtit-for a period of up to two years. ThePennit Adjustment must be approved prior to 
the expiration of this Permit.

2. Revocation, Suspension, Modiikation. This Conditional Use Permit may be revoked,
.suspended or modified by die Planning Commission, or by the City Council bn appeal, at any 

time regardless of who is the owner, of the subject property or who has.ihe right to possession 
' thereofor who is iriing the same at such time, whenever, after a noticed hearing in accordance 

With Part 3, Chapter 2(1.44, Title20 of the San Jose Municipal Code it finds:

a. ’ A violation of any conditions of the Conditional Use Permit was not abated, corrected or .• 
rectified within the time specified on the notice of violation; Of

b. A violation of any City ordinance or State law was pot abated, corrected or rectified within 
.. ’ . the time specified on the notice of violation; or -

\c. .The useas presently conducted creates a nuisance. •

ADOPTED and issued this.30* day of August, 2000, by the following vote:

. H-Page 5 of?
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AYES: • 

NOES:

ABSENT: . .

Chairperson

ATTEST:.

James R. Derrybeiry, Secretary

Deputy

NOTICE TO FASTTES

The time within.which, judicial review must be sought to review this decision is governed by the 
provisions of the California Code of Givil Procedure Section 1094.6;

c: Building Division (2)
EngjneeiingServices - . *
Xeff Davenport, Network Conference Company. 200Edenvale Avenue, San Jose, CA 95136 

; City of San Jose, 801 North First Street, San Jose, CA 95110

AAj1V207-10 ’• :
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INTERNATIONAL*
Conference Descfnarlons'

The table below summarfzes our estimated Transition Budget: .,

I
i
>tt

it

jiI
]
i

.1

' Transition Budget •

Summary Total
Travel
Sales & Marketing
Recruiting / Relocation:
Operating Supplies/Forms/Courier Charges. 
Licenses / Permits.
Technology
Contingency,

.' Budget*

$T8,Q00
20,000
50,000
3.000 

. 3,000 
• 78,500

5.000
Total • $177,500

l

|
f

i

1

Doles International Response to Request for Proposal - Part A - Paste J
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Appendix “A”

Oslo ’s  Restaura nt
Classic cuisine with aMedlterranean flair. 

Dinner served nightly.
Lunch Monday - Friday.- •
Patio seating available. •

Sunday Brunch .
Served in the Silver Creek Dining Room.

. Seafood Bar.
.Carving Stations.
Soups arid Salads.

• A variety of spectacular Entrees. 
Delectable Desserts."• •
...andmuch more.,

. Special  Events .

Beautiful Event Rooms Throughout The Mansion. 
Birthday Parties.

Anniversaries.
Retirement Parties.

Weddings.
Corporate Parties. '

THE HAYES MANSION
. 2{)0,Ed 2Nvale  Aven ue , San  Josh ,' CA 85136 • 408-226-3200 

www.bayBsnianston.cojn -

r

' '^the/|rfujp2J0rite bf.the socially prominent, wealthy and

- politically powerfulHayes family. Allow about & half-hour 

to walk around the mansion. You are welcome to visit the

.. public areas of the mansion- however, .please do not

- enter meeting rooms or guestrooms. We hope you 

enjoy visiting the mansion as much aswe enjoy working 

Inthls very'Bpecial place.

—Curl S, Abramson, General Manager t

App. "A" - 1 of 7
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Tho children's bedrooms and a 
room for (he governess occupied 
the third floon Each room had 
bullt-ln desks, bookcases end 
drawers, but (here was only a single 
balh- This area ls now the Valley ' 
Oak Suite consisting of a Hying and' 
dicing area, conference area, 
kitchen and two bedrooms topped. 
off by a beautiM view of' 
the vaUey,

Miirv . 
Huyer1 
sitting 
room
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The West Wag ; \ •'
Upon reluming to the marble loggia, turn left anti walk 
down the hall. Separated from.1ilia South Wing by a largo 
outdoor patid is the'Wcst Wing home of Evert* Hayes 
and hi* family. Origlhalty this aracould be dosed off wl(h ' 
copper Oredoors1. Visitors can atUl see the copper doof : 
frame in the hall doorways or  the flral and second floors,''

Everts’ home Jiad a separate front door and an ingenious 
section under t^ie StaUcase^iitfltt6d as a waiting area for 
visitdrs whb cafne to^edfiis imrrifidlatt femlfy, Step 
inside. This cozy w^ijiig’^realbSIdJust as it did when _ ; 
Everts aijd hIS that iha chat . ' •'

‘ Begin; Voui Toun The North Wtng Emrthce;.. \
TheNdHh WtngoFthalnahSioh,''l:rtglnyiy desi^ed.tii ■’.'/• 
bo sliited iiy at, rariaiKi archltecttftali^UftfciihfigW ilfiw , '^:

' tftfeearlyiiffiyk.
. finite grind ’eHttV'hs’-the m^hildn^'^riv.1'. finite grind ’eHttjl'hs'M m&fnttmif__v

; -gueitif/Step’into'ifie-I^LKniie and viSW/r 
’**'**% frnJpUfcwalhNusl liaJifc the fronldoon ** -- ^ ■ ■*

foStara
Cfty

App . uA,r 4 of 7
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Hajn

Overview o£ the Hayes Family Sc Mansion
Afterpssstng out or the lands of the Hayes famOy ln the 
L950s, this magnificent dwelling became empty and 

|j£&£olUaiy by ! 98Q, desperately in need of repair and nearly 
■j ;'poyered by overgrown Ivy .and underbrush. located next 

ti the dying Frontier Village Amusement Park, It was 
mown by manyas San Jose’s ultimate haunted house. 

Restored to Its fanner graciousness In 1994, thanks to a 
successfiilpubllc/private -venture, It Is now The : 

Hayes Mansion Conference Center, a meeting 
fecfflly offering the latest advancements In 

technology for local corporations and the . 
International business community, -

■•gfc-

Under lie can: of the Network Conference Company, - 
which leases, die site fromthB City of San Jose and 
operate&ita Waj®5iM|fWlon Conference CerUec the mansion 
was rast^t^p^'th^qdJtion was built In 1996 to match.the 
mauloRs-ft^i%ujip. -The 135 guestrooms and 14 
meetlaBtonros- hppiKyauors from around the world at
this stab 
days, gu 

, attention 
>* , ,

ng facility. Just like the old 
l with the same personal

This elegant, 41,000 squaro-foot 
60-room Mediterranean- style hot^,V 
designed by architect Georg?.Pag^Jah 
built In 1905, was once tha-in,(eTi[aj_% 
residence of wealthy falth-hsaler,w'

, Hayes-Chyiibwethand hec,MD^o' 
soni.lawyBra Everts Anspii,M4»^9nd 

Jay Odey (J.O.} Hayps,,
Chynoweth ardor ed^h " 

replace a 4Q-pius-rtgjmjfej 
that burned to tha. gmjmtfm J.

For more Info 
Haras Mangle

?«<

|dg£ttaIU.y the I 
roof i 

noting 
>nt

Tv*

$|tW]
8-226-32 mV

:Coprf^ostsl

:orlan £y.
and her sons did not j 
having their fine \fjjg 
prompted the fa 
tum-af-the-cehiuryS

The new house hacj 
tanks on die third ( 

i%.' stucco-coated waBfij 
. building and larg&M 

j^jfand Wes I Wing*.
mansion was complete,.b«

Irlth
: Safety I

; connected to^water 
brigkj 
jparate "1 

ittelgast,; 
[jtai'ppw 
prirafre

js'fsthe • •
jlftflw

i cslatSf* .'':"r' S'

please call;

Sinjox 
High Stlitvl 
bgstball ' 
(torn, circa :
lm

- *..; -mj
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APPENDIX 1

Bond No.

Premium

. . • , Execution Original

FAITHFUL PERFORMANCE BOND

WHEREAS, the CITY OF SAN JOSE, a municipal corporation of the State of 
California ("Owner"), and Dolceinternational/San Jose Inc., a Delaware corporation, 
qualified to do business in the State of California ("Manager*'), and . ' ■ - ' - ■ . as
Genera) Contractor, collectively referred to herein as principals ("Principals"); and

WHEREAS, Manager has entered into an Agreement for the management of the 
Hayes Mansion, which is incorporated herein by reference and referred to as the 
"Contract," pursuant to which the Manager shall cause the installation and completion 
of certain designated public improvements; and,

WHEREAS, underthe termsoftheContract and priortocommencing any work 
under the ContracV Manager is required to furnish a bond to Owner for faithful 
performance of the Contract; and, General Contractor has agreed to provide this bond 
to the Owner of San Jose on behalf of, and jointly and severally with, the Manager.

NOW, THEREFORE, we the Principals and Hnsert full name of Suretvl. a corporation 
duly authorized and admitted to transact business and issue surety bonds in the State of 
California (“Surety"), are held firmly bound unto Owner in the sum of [AMOUNT OF 
CONSTRUCTION COST J DOLLARS ($ ). for the paymentof which sum we![ and ;

: truly to be made, we the Principals and Surety bind ourseives, our heirs, executors, . 
administrators; successors and assigns, jointly and beveraliy.

: The condition of this obligation is such that, if the Principals, Principals’ heirs, executors, 
administrators,.successors, or assigns shall in all things stand to and,abide by, and well and truly 
keep and perform all covenants, conditions, and agreemehts.required to bekept'and performed - 
by Principals in the Contract and any changes, additions, or alterations made thereto, to be kept 
and performed; at the time and in the manner therein specified, and in all respects according to’ 
their true intent and meanings, and shall, indemnify and save harmless Owner, its officers, 
employees, and agents, as therein provided, .then this obligation shall be null and void;, 
otherwise, it shall be and remain in full force and effect. ; .

; As a part of the. obligation secured hereby and in addition to the sum specified above, . 
there shall be inciuded.all costs, expenses, and fees, including attorney’s.fees, reasonably 
incurred by .Owner in successfully enforcing such obligation, ail to be taxed as costs and 
included in any judgment rendered. • ;

The Surety, for value received; hereby stipulates and agrees .that no change, extension , 
of time, alteration, or addition to the terms of.the Contract or to the work to be performed ..

‘ thereunder or to the specifications accompanying the same shall in any way affect its obligations. 
on this bond, and it does hereby waive notice of any such change, extension; alteration, dr 

/addition.

Appendix 1*1
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Execution Original

. General Contractor by executing-this bond agrees that the .foregoing recitals are true and 
correct and. agrees it is bound to perform its duties and responsibilities as Principal under this 
bond.

IN WITNESS WHEREOF, this instrument has been duly executed. by authorized 
representatives of the Principals and Surety. SIGNED AND SEALED on 

•- ,20______-

PRINCIPALS;

"MANAGER"

DGLCE INTERNATIONAL/SAN JOSE INC;

Name: 
Title:

"GENERAL CONTRACTOR:"

(Principal name) ; : (Seal)

SURETY:

(Surety name) . (Seal)

. . By:;. v',;y ' ; - : ; .O

; . (Signature). .

(Print.name and Title) .

, Address: . . Telephone; *

Affix Corporate Seals

Attach Notary Jurats for AM Signatures
Attach Power-of-Attornev if executed bv Attorney-In-Fact

Appendix 1.-2
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: Execution Original

Bond No. 

Premium

PAYMENT fLABOR AND MATERIALS) BOND

WHEREAS, the CITY OF SAN JOSE, a.municipal corporation of the State of California 
("Owner"), and Dolce intern afional/San Jos6 Inc., a Delaware corporation, qualified to do 
business in the State of California ("Manager"), and - . as General Contractor,
collectively referred to herein as principals ("Principals"); and

WHEREAS. Manager has entered into an Agreement for the management of 
the Haves Mansion, which is incorporated herein bv reference and referred to as the

"Contract.1' pursuant to which the Manager shall cause the installation and
. .... completion of certain designated public Improvements: and.

WHEREAS, under the terms of the Contract and prior to commencing any work under the 
Contract, Manager is required to furnish a good and sufficient payment bond to the Ownerto secure 
the claims to which, reference is made in Title 15 (commencing with Section 3082) of Part.4 of 
Division 3 of the California Civil Code; and General Contractor has agreed to provide this bond to 
the Owner on behalf of, and jointly and severally with, the Manager. -

NOW, THEREFORE, we the Principals arid [insert full name of Suretvi. a corporation duly 
authorized arid admitted, to transact’ business and issue surety bonds in the State of California 

; ("Surety"), are held firmly bound unto Owner, and unto all contractors; subcontractors, suppliers,
■ laborers, materialmen and other persons employed in the performance of the Contract and referred 
to in the aforesaid Civil Code, as obligees, in the sum of [AMOUNT OF CONSTRUCTION COST] 
DOLLARS ($ L on the condition that if Principals shall fail to pay for any materials or.
equipment furnished or used or for any work or labor thereon of any kind, or .for amounts due under, 
the Unemployment Insurance Act with respect to such work or labor, or for any amounts required to 
be deducted, withheld, and paid over to the Employment Development Department from the wages 
of employees of the Principals, and all subcontractors with.respect to such work or labor, then the. 
Surety shall pay the same in ah amount not exceeding the sum specified above. If suit is.brought 
upon, this bond, Surety shall pay, in addition to the above sum, all .costs, expenses, and . fees,

. including attorney's fees, reasonably incurred by any obligee in successfully enforcing the obligation 
secured hereby, all to be taxed as costs .and included in the judgment rendered. . Should the 
condition of this bond be fully performed, then this obligation shall become null and void; otherwise, 
it shall be and remain in full force and effect, and shall, bind Principals, Surety, their heirs, executors, 
administrators, successors* and assigns, jointly and severally.

IT IS HEREBY EXPRESSLY STIPULATED AND AGREED that this bond shall inure to 
: the benefit of all persons, companies, corporations, political subdivisions, and State agencies 
entitled to file claims under Title 15 (commencing with Section 3082) of Part 4 of Division 3 of the 
Civil Code, so as'to give a right of action to them or their assigns in any suit brought upon this 
bond. The Surety, for value received, hereby stipulates and agrees that no change, extension of. 

. time, alteration or addition to. the terms of the Contract or to the work to.be performed thereunder: 
or the specifications aceorfipanying the same shall in any way affect.its.pbligations .on this bond,

. and it. does hereby waive notice of .dny such change* extension, alteration or addition.

SU\OGOS86\OO065\i45328,8.
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Execution Original

General Contractor by executing this bond agrees that the foregoing recitals are true and

bond.

IN WITNESS WHEREOF, this instrument has been duly executed by authorized 
. representatives of the Principals and Surety. SIGNED AND SEALED on 

• •_______________ . 20________ '

PRINCIPALS:

"MANAGER”

DOLCE JNTERNATIONAL/SAN JOSE INC-

. Name: 
Title:

"GENERAL CONTRACTOR:"

(Principal name) (Seal)

SURETY:

(Surety name)- (Seal)

Bv:
(Signature)

(Print name and Title) ■

Address: : .

: Appendix 1-4
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Execution Original

Affix Corporate Seats 
Attach Notary Jurats for All Signatures

Attach Power-of-Attornev if executed bv Attornev-in-Fact

SU\000886\OCi065\t45328.8
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Execution Original -

Bond No. 
Premium

WARRANTY BOND

. WHEREAS, the City of San Jose, a municipal corporation of the State of California 
("Owner11) and Dolce International/San Jose Inc., a Delaware corporation, qualified to do 

■ business in the State of California ("Manager"), and '' ' General Contractor,
collective^ referred to herein as principals ("Principals");, and . .

WHEREAS, Manager has entered into an Agreement for the management of the 
Hayes Mansion, which is incorporated herein by reference and referred to as theXontract," 
pursuant to which the Manager shall'cause the installation and completion of certain 
designated public improvements; and,:

- WHEREAS, under the terms of the Contract,-Manager is required to furnish a bond 
to Owner to make good and protect Owner against the results of any work or labor done or 
materials or equipmentfumished. which aredefective or not in accordance with the terms of. 
the. Contract having been used or incorporated ini any part of the work so contracted for,

. which shall have appeared or been discovered, within the period of one (1) year from and 
after the completion and final acceptance of the work done under the Contract; and, General 
Contractor has agreed to provide this bond to. the City of San Jose on behalf of, and jointly 
and severally with, the Manager. ;

NOW, THEREFORE, we the Principals and [insert full name of Surety], a 
corporation duly authorized and admitted to transact business and issue surety bonds in the 
State of California ("Surety”), are held firmly bound unto Owner in the sum of [AMOUNT OF 
CONSTRUCTION COST] DOLLARS {$____), for the payment of which sum well 
and truly to be made, we. the.Principals and Surety bind ourselves, our heirs,, executors,. 
.administrators/successors'and.assigns, jointly and severally. . . .

The condition of this obligation is such that, if the Principals shall well and truly make : 
good and protect Owner against the results of any work or labor done or materials or 
equipment furnished which are defective or not in accordance with the terms of the 
Contract having been used or incorporated in any part of the work performed under the 
Contract, which shall have appeared or been discovered within said one-year period from, 
and after completion of.all work under the Contract and final acceptance by Owner of 
said work, then tills obligation shall be null and void; otherwise, if shall be and remain.iri 
full force and effect.

The Surety, for value received, hereby stipulates arid agrees that no change, extension : 
' of time, alteration-or additionlci the terms, of the Contract or.to the work to be performed 
. thereunder.or.the specifications accompanying.the same shall in any way affect its 
obligations on this bond, and it does hereby waive notice of any change, extension .of 
time, alteration or addition:.

. • -. General Contractor by executing this bond agrees that the foregoing recitals are true;. 
and correct and agrees it is bound to perform, its duties and .responsibilities as Principal, 
under this bond.. -

Appendix T-6



Execution Original*

IN WITNESS WHEREOF, this instalment has been duly executed by authorized 
representatives of the Principals and Surety. SIGNED AND SEALED on 

• V : ,20 '____ .

PRINCIPALS;

"MANAGER"

DOLCE INTERNATIONAL/SAN JOSE INC.

' : '______
Name:.

. Title:

"GENERAL CONTRACTOR:"

(Principal name) - (Seal)

SURETY:

(Surety Name)- (Seal)

BY: ■ ' ■
(Signature)

(Print name and Title)

Address: .. Telephone:.

. Affix Corporate Seals 
Attach Notary Jurats for Ali Signatures 
Attach Power-of-Attorney if executed by Attorney-in-Fact

' Appendix 7
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COUNCIL AGENDA:
. HEM:

12-2-03
3.5

. .CAPIIAL OF SILICON VALLEY

TO: Honorable Mayor and Council FROM: Kay Winer
Scott P. Johnson

SUBJECT: Hayes Mansion Management DATE: November 24,2003
Agreement

Approval of a Management Agreement with. Dolce Intemational/San Jose, Inc. to operate the . 
Hayes Mansion for ten years with two, five-year options, for a management fee of 3% of Gross 
Revenues, an Incentive Fee, and payment by City of the expenses of the operation, not covered 
by revenues. "

BACKGROUND ‘ .. .

On October 21,2003, the Council adopted a resolution authorizing the City Manager to enter 
into exclusive negotiations for thirty days with Dolce International Holdings, 3hc to negotiate a 
Management Agreement to operate the Hayes Mansion. Dolce International Holdings,;inc. has. 
formed a subsidiary corporation Dolce Intemational/San Jose, Inc. for the purpose of operating 
the Hayes Mansion.;

Negotiations with Dolce have been completed.. Major provisions of the Management Agreement 
■ are. provided in the next section of this report. .Included in the Agreement are provisions directed 
by Council action.at the October 21 meeting for inclusion Inthe Agreement .They are: a 
Management incentive Fee that would be paid to Dolce when, certain financial thresholds are .

. reached. .Under.this program, both parties wouid.benefit because;the City, would.have'financial.: . 
resources, to retire the Comerica and Devcon loans at an earlier date. Secondly, the . • " V 'v 
Environmental Preferable Procurement Policy would be included in the operations’at the Hayes ' 
and finally, the City would engage an Asset Manager to act as the ‘‘Owner’s Representative* V 
providing advice on management, operational and financial matters at the Hayes Mansion.

. Dolce has been working with Hayes Renaissance, LP (“HRLP”) to assure a smooth transition of 
.the operation. Discussions between Dolce and Local 19 are also.proceeding well, as confirmed . 
by bothparties. ' y...: ■ .



Honorable Mayor and Council 
Kayes Management Agreement 
November 24, 2003 . - 
Page 2 .

ANALYSIS

Major provisions of the Management Agreement are described below.

Term of Agreement

> Ten years commencing January 1,2004 through June 30,2014. (The additional six 
months is needed to effect a change from a calendar year to the City’s fiscal year of July 
1 through June 30.) \

© Two, five-year options that can be exercised by Dolce at its.option, on the condition that 
performance measures identified in the Agreement have been met for at least two of the 

: . three years.immediately preceding -the end of the original term or the extension period. •
The performance measures are that Dolce has met orexceeded at least 90%.of the 
budgeted Gross .Operating Profit1 projected in the Annual Budget for the Hayes Mansion 
or 90% of the.REVPAR 2 for the Hayes Mansion’s Competitive Set. The current 
Competitive-Set includes the Marriott, Fairmont, Crowne Plaza, Hyatt San Jose, Hyatt St 

■ Claire, Hilton San Jose & Towers, and Chaminade in Santa Cruz. The.Competitive Set. 
is subj ect to change from time, to time based on the mutual agreement of the parties. The 
data source is Smith Travel Research, an independent research organization serving the 
lodging industry that provides performance measurements. .

® In the event that the City sells the Hayes. Mansion within the first ten year period of the 
Agreement, the sale must provide that D.olce IntemationaJ/San Jose, Inc. will be retained 
as the manager of the facility under the same terms and conditions. This means that Dolce 
could exercise the extension periods if it met the Agreement’s requirements.

» In the event the. City sells the Hayes Mansion dumg'one of the extension periods, the . * 
City is not obligated to require the new owner to assume the Agreement. Instead, the .

. City is obligated to payDolce the Termination Fee described below, =

Dolce5s Management Responsibilities

Under the proposed agreement, Dolce acts as the on-site manager o f the Hayes Mansion in 
exchange for the Base Management Fee -and Incentive Fee described below.. Dolce will also 
provide routine maintenance and security for the parking garage in the adjacent Edenvale Garden 
Park and routine maintenance for certain park improvements. These tasks were previously the . . 
responsibility of HRIP as. the tenant under the Hayes Mansion lease. • . . . .

Gross Operating Profit: . Gross Revenues minus certain operating expenses. •••'■ 1
REVPAR: REWAR is an industry? measurement that detennines.whether the Hayes is receiving more or less of .
its market share of revenues. -
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The City will also be required to pay the operating expenses of the Hayes Mansion from the . 
Hayes Mansion revenues or to the extent.that these are not sufficient, from other City funds, 
including the Comeriea Line of Credit.. These operating expenses include all of the costs 
associated .with operating the Hayes Mansion, such as wages and salaries, utilities, insurance, 
routine maintenance and, food, beverage, and merchandise sold at the Hayes Mansion. Dolce wiU 
also be reimbursed for various identified expenses related to marketing file Hayes Mansion,

. travel directly related to the operation of the Mansion, and booking fees and commissions for . 
reservations made through Dolce’s Central Reservation office or at other Dolce facilities.

Dolce Compensation

Base Management Fee

• For the first-three months of the Agreement, the Base Management Fee will be $30,000' 
per month or 3% ofGross Revenues per month, whicheveris.greater. Thereafter, the •. 
Base Management Fee will be 3. % of Gross Revenues per month.

• Gross Revenues for purposes of calculating the Base Management Fee is defined as all 
revenues derived from the operation of the Hayes Mansion, including revenues .from the 

..sale of all conference services, rentals of facilities and.guest rooms, sale of food, all.
• beverages, charges for technology used in guest and'meeting rooms, and revenues 

associated with fitness or recreation facilities and excluding taxes, insurance proceeds; / 
and the gratuities actually paid to employees. Gross revenues do not include any fimds. 
thatmaybefeceivedinconsiderationforinsurance'claimsof sale of furniture, fixtures 
and equipment

Reduction ofBase Management Fee If Performance Measures Are Not Met

For any year of the contract.term commencing July 1,20Q6 that performance measures arc hot 
met, .the fee paid by the City to Dolce-will be reduced by a percentage point for that year, i.e. the 
Base Management Fee will be reduced from 3% to 2% of Gross Revenues. This will be in the 

. form of a credit to the City by reducing Management Fee payments payable, by the City to Dolce 
iii the subsequent year until file credit has been fully realized by the City., The performance^ be 
achieyed.is at least 90% of budgeted Gross Operating Profit or 90% of the REVPAR Penetration 
Index for the Hayes’ competitiye.set, as described previously in.this report I think this is where 
we define gross operating profit, not above.

Incentive Management Fee :

their management of.fiie Hayes Mansion togenerate net revenues from the operations ofthe 
/Hayes Mansion to pay off the Devcon and Comeriea loans approved in the Transition Agreement 
between the City and Hayes Renaissance Limited Partnership (HRLP). In addition, Dolce will’ . 
be compensated in assisting tile City in re-establishing the Phase/in Market Rate Volatility. 
Account (MRVA) to a level of $1,5 million. The MRVA was initially established to mitigate : ■ 
market risk on.the City’s variable rate debt .Funds from the MRVA were subsequently used to/.
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• provide economic relief to HELP. :Once the interim debt for Hayes is paid off, this will provide 
reserves to mitigate the risk of fluctuations in short term variable interest rates.

Incentive fees for the initial Id-year agreement period arei

. , Threshold #1 . * • ..
• , 25% of annual Net Revenues [Gross reyenues less Hayes expenses, City debt service,

"• •; principal and interest on Comerica.Teim Loan and interest on ComerieaReyoiving Loan]

Threshold#2 v '. ■ ./ : : ■ "
. -35% of Net Revenues after Threshold #1 is achieved AND Comerica Term Loan and.' . 

Devcon Note are paid off.

Threshold#3 •' .
37% ofHet Revenues after Threshold #1 and.#2 is achieved AND the Comerica 
Revolving Line of Credit is paid off. -

- Threshold #4
40% of Net Revenues after Thresholds #1, #2 and #3 are achieved AND Phase IK Market 
rate Volatility Account reaches a balance of $1,5. million.

Incentive Fees Putins Renewal Periods - ;

The negotiated incentive fees to be paid to Dolce in the event of any renewal periods is 30% of ’ 
Net Revenues after achieving Threshold #4. hi the event that Threshold #4 is not achieved, the 
incentive fee is 25% of Net Revenues. •

For illustrative purposes* Exhibit B is attached to; show.the method to be used in calculating Net 
Revenues and Incentive Fees. This, illustrative example is based on Dolce’s Ten-Year Proforma-

Base on Dolce’s Ten-Year Proforma, Dolce projects That.Net Revenues would be generatedfrom 
; the operations of the Hayes Mansion by year three (threshold #1 would be achieved). = The 
Comerica Term Loan andthe Devcon .Note would be paid offbythe end of year four (threshold. 
#2 would be achieved),\The Comerica Revolving Line of Credit would be paid off by the.end of 
year seven (threshold #3 would be achieved).. The MRVA wpuld achieve a balance of $1.5 
million in year 9 (threshold #4 would be achieved).

The Comerica Revolving Line of Credit should be retained until sufficient Hayes operating' 
reserves are accumulated. Based pn Dolce’s proforma, the Comerica Revolving Line of Credit 
would be paid off in.year seven from Net Revenues, which would require the City to negotiate an. 

. extension of the repayment date. However, staff recommends that the City maintain the^ .' ' • 
•Comerica Revolving-Line, of Credit as a means to fund any potential shortfallfirdm operatiolis to 
fund Hayes, operating costs and the City’s Hayes debt service costs until sufficient Hayes 
operating reserves are accumulated from the Hayes .Net Revenues. :*
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Kev Business Terms and Conditions

Default and Termination

In the event that, either party-is in breach of a material term of this Agreement' the otherparty 
may terminate the Agreement after allowing the defaulting party to cure the breach within the 
specified cure period, hi most instances, the cure period is 30 days.

However, commencing on July 1,2006 and throughput, die remaining term of the. Agreement, if 
Dolce fails to attain at least 80% of the budgeted Gross Operating Profit or 80% of the REVPAR 
Penetration Index for the Competitive Set, the City may terminate the Agreement upon 3 
business days notice.

.. If City elects to terminate the Agreement for any reason other than certain specified events,
. .including breach by Dolce or Dolce’s failure to meet the performance measure described above, 
the City will he required to pay to Dolce a termination fee calculated as follows:

. • For. the first two years ofthe Agreement, the termination fee is the greater of two times . • 
.. the Base andlncentive Management Fees eamed by Dolce in the 12 months preceding 

the termination date or $250,000.
• Beginning in year 3 of the ten-year agreement and any years of the two five-year options,

. the termination fee is the lesser of the Base and Incentive Management Fees earned by 
Dolce in the 12 months preceding the tennination date or $800,000. .*

Damage and Destruction/Condemnation

hi the event that the Hayes Mansion is totally destroyednr is condemned, then the Agreement 
will terminate. If the Hayes Mansion is partially destroyed or partially taken by a governmental. 
entity and the proceeds ofthe insurance or the taking are insufficient in the.City’sjudgnient to 

. rebuild, the Agreement will also terminate, If the Agreement terminates during the initial term, 
ofthe Agreement, the Cityis obligated to pay to Dolce the termination fee described above. If 
the Agreement terminates during an option period, then City is obligated to pay the actual cost of 
relocation of Dolce’s Strategic Team located at the Hayes Mansion with, a cap of $200,000.

Insurance and Indemnity .

Under the Agreement, Dolce is required to provide various types of insurance coverage, 
including general liability, workers’ compensation, auto and employment practices liability. The 
Citywill be named as an additional insured, for. each of the required policies.

the City and Dolce each agree to indemnify the other, to the extent a loss or claim is not covered 
by insurance, for its acts/or omissions. In addition, the City agrees to indemnify polce for.any 
Operating Expeiise.mcurred by Dolce in-accordance with, tiie tenhs of tiie Agreement.: -
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Wage Policies

Dolce will abide by the City’s adopted Wage Requirements, including Worker Retention and 
Labor Peace. With respect to Labor Peace, Dolce has committed to abide by the terms of its 
agreement with Local 19 which includes a grievance procedure. AlthoughDolce anticipates 
operating the facility under a bargaining agreement with Local 19, the Agreement provides that, 
absent a bargaining agreement during its term of Agreement, the living wage will be applied.

JSayes Mansion Assets

owned by HRLP to the City. The agreement with Dolce does not provide for the transfer of-, 
ownership of any Hayes assets to Dolce with once exception. HRLP owns five yehicles.that are, 
used in the operation of the Hayes Mansion.'. In order for the vehicles to be covered under.. .
Dolce’s automobile insurance policy, title to these vehicles Will be transferred from HRLP to. 
Dolce. Upon iteration of the Agreement, or the end of the useful life of these vehicles, Dolce is 
obligated to transfer the vehicles to the City.

Budget Process

Transition Budget

, A transition budget has been submitted by Dolce that includes certain travel, relocation,. 
technology, and costs for preparation of collateral and marketing materials specific to the Hayes 
Mansion. The total-expenses are not to exceed $177,500 and expenses will be submitted with the 
reimbursement requests to the City and payable as.operating expenses of the Hayes Mansion.

Annual Operating Budget

Dolce is responsible for preparing the Annual Budget for the Hayes Mansion for a July 1 to June. 
3 0 Fiscal Year.- Doice wilt prepare the proposed annual budget with appropriate diligence arid 
give due consideration to all relevant factors affecting the operation of die Center, including - 

' without limitation, market and economic conditions. Accompanying the proposed budget will be 
supporting, reports, including: sales and marketing; human resource, technology, cash flow 
forecasts by month for the fiscal year; and a summary income statement The proposed budget ' 
will also include an estimated profit and.loss statement in the format recommended by the. ‘ 
International Association of Conference Center Uhiforin System of Accounts and Dolce’s. 
projected Gross Operating Profit for the ensuing Fiscal Year. " : :

In the event that the City and Doice do not reach agreement on.the proposed Annual Budget, any 
of the following could occur:, . 7 ;.

« Dolce may refuse to operate the Hayes Mansion and may terminate the Agreement;;.
• Dolce may terminate the Agreement oh 90 days notice; or
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- • Dolce may agree to operate Hayes,Mansion based on the Annual Budget desired by the
City. •

As, the Agreement will commence during the middle of the 2003-04 Fiscal Year, Dolce is not. 
obligated to provide the. detailed Annual Budget*. Instead, no later than forty-five days following 
the execution of Agreement Dolce .is obligated to prepare for City’s review and approval, a six ^ 
month cash flow projection through June 30,2004.

Proposed Capital Improvements

- Dolce shall submit, on or before January 15 of each year, a proposed list of Capital • 
Improvements which are recommended to be undertaken during the ensuing five-year period; 
The recommended expenditures will be submitted in priority order, including the estimated costs 
for design, materials, construction, and the proposed contingency for each identified Capital 
Improvement. A Facilities Reserve Fund equal to 4% of Gross Revenues for the previous . 
calendarmonth is established to.be utilized exclusively to fund the costs of repair or for capital 
improvements that exceed $5,000, and the costs for replacement of capital improvements on or at 
the Hayes Mansion. Dolce recognizes and agrees, however, that should foe Reserve Fund be 
inadequate to fund any or all of foe Capital Improvement Program submitted for the Hayes 
Mansion, these improvements will be evaluated against foe needs for capital improveinentsjn all 
ofthe City’s other, facilities and properties^

City Oversight

Asset Manaeer

Dolce agrees to cooperate with foe Asset Manager selected by foe City. HVS International, foe., 
the City’s current hospitality consultant, will be engaged to provide these services for the .

. upcoming year. The Asset Manager will advise the City on management, operational and . .
financial performance matters. The Agreement specifies that foe amount of the contract for 
these services is for ah amount not to exceed $50,000 per year with an annual CPI. adjustment... . 
This is a type of operating expense that is not subtracted from Gross Revenues in order to arrive; 
at. Gross Operating Profit, • . ‘

City Review ofBooks and Records

Dolce shall submit to foe City within'fifteen days after, the end of each calendar month, and may 
be requested to attend meetings with foe.Finance Department. Among foe reports to he 
submitted are: / '

. • • An unaudited financial statement containing a statement of current assets and current 
: • liabilities; a profit and loss statement, including foe Gross Revenues for each calendar . • 

month and' cumulatively, including budget vs. actual. ^ "•/• ,.
• . Actual and forecasted Cash flow and profit and loss.by.mpnfo for the balance of foe fiscal 
-;r. year. '
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COORDINATION

This report.was prepared jointly by the City Manager’s Office, Finance Department and the City 
. Attorney’s Office.

CEOA 

Not a project.

Kay Winer .
Deputy City Manager
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• . Qapital,expenditure report;
© Detailed Sales backlog.

: © . ‘ Variety of financial and accounting reports. ’ , . . . •
9 Any other reports as reasonably requested by the City’s Director of Finance ‘

An audit of the books and records of the. Hayes Mansion shall be performed by an independent 
certified public accounting .firm acceptable to the. City to be completed with a report submitted to 
the City within 180 days after, the end of the fiscal year.

Approval of General Manager

- City will have.the right to.approve Dolce’sapproval of the initial selection and any change in or 
transfer of the General Manager assigned to the Hayes Mansion. ; , . ’ - .

Corporate Marketing and Sales Programs and Services .

© The services and programs to be .implemented will include those provided by Dolce’s 
i Corporate Marketing department that functions as anin-house agency providing creative. 

. and execution services for advertising, collateral materials, web site development and 
maintenance,, direct mail, public relations, trade shows and promotional events;

® - The Corporate Marketing Department will provide strategic marketing direction and 
support for the Hayes Mansion by positioning, the facility in the marketplace; develop- 
strategies to execute the .annual Sales and Marketing plan prepared as part of the annual • 
budget process.

• The Hayes Mansion willbe positioned under the Dolce International brand; Dolce agrees 
to incorporate the Hayes Mansion in all corporate marketing activities which present the.

- portfolio of Dolce-managed properties. .
» Hayes-Mansion will be included in the Dolce International Global Account Program.

This proprietary program represents the principal corporate customers of Dolce Internal 
“who conduct significant levels of meetings at multiple. Dolce-nianaged properties.

Standards of Operation arid Maintenance

The Hayes Mansion will be operated by Dolce as a first class conference center,'consistent with . 
International Association of Conference Center (IACC) standards. Unless approved by City, 
Dolce.shall operate the HayesMansion twenty four hours a day,-seven days aweek. .

PUBLIC OUTREACH

Not applicable^



Dolce International : - Haves Mansion . (for Illustrative Purposes Only) ExhibStB
Probnna HayeaMansion Rooms 2H
Currency! USD ••••'- • .

REVENUE , • • •
Rooms , -

'Food (&Bev20O3}'' 
Beverage -.
Conference Services ’
Spa. ' •
Minor‘Operations -•

Year # f ' Yaar#2 Year#3\ ' • 'Year#4 -Year#5 Year#5- ' ■ Y9ar#7... Year# 8 ' • Year,#9. .. Year# 10

4,568,000'
•' '4.408.000 • 

823,000.'
• 1,960,000-.'
• . 300,000 • 
•: 371.000'-

6,016,000 
• '5,547,000 
' -1,150,000 

2513,000 •
• • 414,000 
•' 568.000 -

'' 7,309,000 •
6.417.000 

. 1,467,000
2.953.000 

518,000'. 
678.000 '

8,202,000 ' 
'6,925,000 

• ' 1,514,000 '
. 3,185,000 

• 631,000 
: 744.000

6.694.000 
• 7,250,000

1,575,000.
3.333.000

736.000
770.000

8,954,820
7,467,500
1',622,250 
3,432,990 

758,030 
793.100

'9,223,465 ' 
7(691,526 

. 1,670,918 , 
3,535,880 

780,822 
' 816.893

. 9,500,169 • 
7,922,271 

' 1,721,045 •
'• 3,642,059 ' 

804,247 
• 841.400

- 9,785,174 -'
' 8,159,339 

1,772,678 
3,751,321 •••

. 828,374 
866.642'.

.10,078,729' 
8,404,737 - 

' 1225,857'
• 3,863,860

- ' 853,226'
892.041

• • total 'reve n 'ue 12.470,000 • . 16,208,000' 19,342,000 • ' 21,201,000 ' . 22,358,000. 23,028,740 23,719^602'. 24,431,190 • 25,164,126' 25,919,050

DIRECTEXPENSES 
■ ROMTIS ,

Food & Beverage • ' 
Conference Services
Spa • • ' •
Minor Operations •'

'• '1,244,000 
;3,560,000 . '
-. 811,000 .
• 270,000 
•213.000'

- 1,431,000 
• 4,413,000
- 1,010,000 ‘

• -352,000 .
: • 328,000

1,600,000 •
' ' 5,073,000 
• 1,118,000 ‘
. 414,000 .

389.000 •

1.715.000 ;
5.419.000 

•,,1,183,000 -
. 473,000- 

•' 427.000

"1,774,000 
> 5,646,000 
1,228,000

515.000
442.000 •

1,0271220 .
' 5,815,380' 

1.264,840 
- . 530,450

455.260 ‘

• 1,882,037 ..
• 5,989,841 

- 1,302,785
•• 546,364. 

468.918 '

1,938,498 
6,169,537 

' 1,341,869 - 
5621754 
482285 .'.

1,996,653
B,354,623 
1,382(125 

• 579,637 ' 
497.475 •

2,056,552 
• 6,545,281 ' 

1,423,589 
597,028

• TOTAL DIRECT EXPENSES • 61098,000. '7,532,000 . 3,594,000 .•9,217,000 ' 9,608,000 9,893,150. 10,189,945 10,495,643 10210,512. : . -11,1.34,027

Gr6ss Operating Income . 6,372,000 • 8,676,000 10,748,000. 11,984,000 12,753,000 13,135,590 13,529,658 ' 13,935,547 . 14,353,614 14,784,222 .
INDIRECT EXPENSES. 

Engineering .
Sales and’Marketing1 

. Administrative and General 
BaseMgtFee ,
Utilities

634,000 
' 1406,000 

1,327,000 
'374,000 .

• ' 668.000

• ' 658,000 
1,409,000

■1,402,000 '
• 488,000
'. 808,000 •

681,000 
• 1,483,000'

1.474-,ooo ; 
580,000 

. . 928.000 !

, 703,000 •
- 1,541,000 

. 1,530,000 •
636.000 '
996.000

722,000
1.585.000 '
1.577.000

• 671,000 • 
,1.020.000

741,855 . 
•1,628,588 
1.620,368 

691,000 
1,048.050

'762,256 
1,673,374 

. 1,664,926 
- 712,000

1,076.871.

783.218 
. 1,719,391 '

. 1,710,713 
733,000 

• 1.106.485 '

804,757. 
1,766,675 ■; 
1,757,758 

755,000 ' 
•1,136.914-'

.826,887 
c 1,815,258 

- .1(806,096 
778,000 

1.168.179
• TOTAL INDIRECT '• ..- 4,409,000 _ .4,763,000. • 5,146,000 ' 6,406,000 5,575,000 5,729.060 5,889,429 6,052,808 6,221,103 6,394,420

Gross'Operating Profit .1,963,000 . 3,913,000 • 5,602.000' . ' 6,578,000 ' '7,178,000 7,405,730 . . 7,640229':' -. 7282,739 ' 8,132,511 . 8,389,802
FIXED. EXPENSES- 

Insurance
Property Taxes ' ; .'
Asset Mgr Fee..
Lease doth-

191.000
. 292,000 •
• 50.000 - •

261.000 -

249,000' 
298,000 

. •' ' 51,250 
- 267.000

' 297.000 
306,000'. 

52.531 
' 274.000'

• • •• 325,000 '
I 313,000 ' 
-.53,845.' 
280.000

' 343,000 
321,000 

. •. 55,191 
•• 287,000

' 343,001 
321,001 

.: 56.570 
294.693

343.002
321.002 

. • 57,985-
' . 303.002 -

. 343,003 
321,003 

59,434 
■311.335 .

' 343,004 .
• 321,004 
' 60,920 ' 
319.896

•. 343,005- 
321,005- 

" , 62,443
TOTAL FIXED EXPENSES 794.000- 866.250 929.531 -- 971.845 • 1,006,191 • 1.015.465 1.024.991 • 1.034.775 ' 1.044.825 1.055.147

Net Operating Income '-1,169,000. -•3,046,750 '. 4,672,469 • .5,606,155 . 6,171,809 . ‘ 6,390,265 S,615,23f ' 6,847,964 7,087.687 •' •• . 7,334,855 '
OTHER EXPENSES -' . 
Furniture, FtxL & Equip.' . 
HayesDebt-Service
Cometica term loan pmls 
Comerlca line Interest pmts. -

•V.: 499,000
' -1,950,000.' •
. • 849,000- 

.' . 35.000 •• •

-848,000'
• 2,400.000'

835,000 
' ••' 74-.000 '•

' ' 774,000 .- 
• • 2,600,000 

• • 521,000 
• 83,000

848,000
• 3,400,000 •

• 607,000 •
83.000

. 894,000 
4,050,000

78.000 '

. 921,150 .
• 4,050,000 •

'55.000

' . '948,784 . 
4,050,000

31.000''

. -977,248: ' 
'4,050,000

1,006,565 ' 
4,060,000

V -1,036,762- 
.4,050,000

3,657,000 ■ 3.9Ve.nno .4.838.000 5.022.000 5.626.150 •• 5.020.784 5.027.24Q -
NET.REVENUE (1.864.000) • ■' (610,250) . 694.469 •' • 768.155 • 1.149,809 • 1.364.115 ' 1.585.454 • •1.820.717 • 2.031.121 2,247.893

-. Incentive Management Fee 173.617 • 192.039 ' 402.433 477.440 ' • 554.909' • 673,665 • 812,449 . •899.1S7



INSTRUCTIONS FOR INSURANCE APPROVAL;
Forward the following to: 'llil3S8BHMBHtfl§8iR 801 N. First Street Room HO 

, San Jose, CA 951104716
1. This form (149-7) completed*,
2. Copy of face page of Contract;
3. Copy of insurance requirements includedin contract.

DATE: 12/1/03

Service Provider;"Dolce International - Phone No, ' 2.01 -SDST-S^lT ■

Project: Hayes Lease and Operating Agreement
Project Amount: Mo, Rent

Estimated Estimated .
Start Date . 12/5/03 . Completion Date: June 30. 2014 . _

Scope of Work ■ ..

Operator of Hayes Conference Center

Department: City Manager/Finance Division: Debt Management. .

Department . . • Extension: 4695
Contact: Julia Cooper

COMPLIANCE WITH INSURANCE REQUIREMENTS
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Exhibit D: Leases

To be determined
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Exhibit E: Contracts

To be determined
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ASSIGNMENT AND ASSUMPTION AGREEMENT 

RELATING TO THE SALE OF THE HAYES MANSION PROPERTY

THIS ASSIGNMENT AND ASSUMPTION AGREEMENT RELATING TO 

THE SALE OF THE HAYES MANSION PROPERTY (the “Assumption Agreement”) is

made and entered into as of_________ , 2016, by and between CITY OF SAN JOSE,

CALIFORNIA, a California municipal corporation (the “City”) and 

_____________________ , a_____________________ company (the “Transferee”).

RECITALS

WHEREAS, City entered into a Management Agreement dated December

2, 2003 with Dolce International/San Jose, Inc. a ________  corporation (the

“Agreement’) attached hereto as EXHIBIT A to operate the Hayes Mansion property 

located at________________________, San Jose, California (“Property”);: and

WHEREAS, City has agreed to sell the Property to Transferee and City 

and Transferee desire to assign the Agreement to Transferee; and

WHEREAS, the Transferee is willing to undertake, and agrees to assume 

all of the City’s obligations under the Agreement;

WHEREAS, in order to evidence the undertaking of, agreement to, and 

assumption by the Transferee of the Agreement and all the rights, duties and 

obligations of the City under the Agreement, the City and the Transferee have agreed to 

enter into this Assumption Agreement;

NOW, THEREFORE, for good and valuable consideration, the sufficiency 

of which is hereby acknowledged, the Transferee, and the City agree as follows:

SECTION! ASSIGNMENT AND ASSUMPTION OF OBLIGATIONS.

Effective as of _______ , 2016 (the “Effective Date”), the City hereby fully and

unconditionally assigns from and after the Effective Date to the Transferee all of its 

obligations, right, title and interest in and under the Agreement. The Transferee accepts 

such assignment and, from and following the Effective Date, hereby fully and 

unconditionally assumes in full, all of the duties and obligations of the City arising after 

the Effective Date in and under the Agreement undertakes and agrees, with the City, to 

perform each and every duty and obligation of the “Owner”, as defined in the 

Agreement).

1364665
1



SECTION 2 MISCELLANEOUS.

B. Agreement Obligations. All obligations of Owner under the 

Agreement prior to the Effective Date shall be obligations of City and all such 

obligations on or after the Effective Date shall be obligations of Transferee. City shall 

have no rights and shall be released of all obligations under the Agreement, 

commencing on the Effective Date.

C. Notices to the Transferee. All notices to be given to the Owner 

under and pursuant to the Agreement shall be given to the Transferee at the following 

address:

D. Governing Law. This Assumption Agreement and all related 

documents shall be deemed to be contracts made and delivered in the State of 

California and shall be governed by and construed in accordance with the laws of the 

State of California.

E. Execution in Counterparts. This Assumption Agreement may be 

simultaneously executed in several counterparts, each of which shall be an original and 

all of which shall constitute but one and the same instrument.

F. No Further Modifications. All terms and conditions of the City 

Documents not expressly modified by this Assumption Agreement are expressly 

reaffirmed as if set forth in their entirety herein and shall remain unaffected, unchanged 

and unimpaired by reason of this Assumption Agreement.

G. Construction. This Agreement shall be interpreted and construed 

only by the contents hereof, and there shall be no presumption or standard of 

construction in favor of or against either party.

WHEREAS, the parties have executed this Assumption Agreement on the date first 

written above.

CITY:

City of San Jose, a California

By:______________________

Name:___________________

Title:

1364665
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TRANSFEREE:

company

By:______

Name:__

Title:

1364665
3
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Exhibit G: Actions, Suits or Proceedings

To be determined
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Exhibit H: Products Provided by Hotel Operator to Guests or Employees

To be determined
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Hayes Mansion Public Art

Title Artist Description

Labor Theory of Value Rick Arnitz 50" x 90", oil enamel on canvas, 2003

Rolling Meadows Brian Blood 48" x 60" oil on canvas, 2006

Hayes Green Jamie Brunson 48" x48", oil and alkyd on panel, 2006

Oiema Hills Willard Dixon 48" x 66", oil on canvas, 2005

Westering (Littorialis) Wade Hoefer 44" x 95", oil on canvas, 2006

Tropic Fruit Amy Kaufman 48" x 72", oil on canvas, 2000

Orchard 4 Jeff Long 60" x 84", oil, alkyd and collage on canvas, 2005

Summer Storm Carole Pierce 50" x 120", oil on canvas, 2006

Ochre Without Window Silvia Poloto 40" x 78", acrylic on canvas, 2006
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When Recorded mail to:

SPACE ABOVE THIS LINE FOR RECORDER

MAIL TAX STATEMENTS TO:
Document transfer tax is_______________

Computed on full value of property conveyed 

City Transfer tax is____________________

Signature of declarant
APN:

GRANT DEED

For value received, CITY OF SAN JOSE, a municipal corporation of the State of

California, does hereby GRANT to_____________________ , all that certain real property

located in the City of San Jose, County of Santa Clara, State of California described in 

Exhibit A, which Exhibit is attached hereto and incorporated herein by reference.

GRANTOR

CITY OF SAN JOSE

By:

Date:
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When Recorded Return to:

City of San Jose - Housing Department 

200 E. Santa Clara Street, 12th Floor 

San Jose, California 95113-1905 

Attention: Asset Management Team 

Re: Haves Mansion

TO BE RECORDED WITHOUT FEE PER GOVERNMENT CODE SECTIONS 6103 AND 27383

AFFORDABILITY COVENANT 

IMPLEMENTING CITY COUNCIL RESOLUTION NO. 77725 

(PROCEDURE FOR THE DISPOSITION OF SURPLUS CITY-OWNED PROPERTY)

This Affordability Covenant (“Covenant”) implements City Council Resolution No. 

77725 (Updated Procedure for the Disposition of Surplus City-Owned Property to

Reflect the General Terms of Assembly Bill 2135) and is made by_____________ , a

corporation of the state of STATE (“Buyer”) on this_____ day of_________________ ,

2016, for the benefit of the CITY OF SAN JOSE (“City”), a municipal corporation, with 

respect to the following facts:

A. On or about September 27, 2014, the Governor of the State of California 

signed into law AB 2135, which became effective January 1, 2015. AB 2135 modified 

the procedures concerning the sale of surplus properties by a local agency by amending 

Government Code Section 54220 et seq. As a charter city, City is not required to 

comply with AB 2135. Nonetheless, on April 26, 2016, the San Jose City Council 

adopted Council Resolution No. 77725 updating the procedure for the disposition of 

surplus city-owned property, as set forth in Chapter 4.20 of the San Jose Municipal 

Code, a procedure which reflects the general terms of AB 2135 (the “Policy”).

B. The Policy imposes new restrictions on surplus property, including the 

requirement that certain residential projects built on surplus property provide a certain 

level of units at affordable costs for rental or for-sale, even if no “Preferred Entities” 

(e.g., affordable housing developers) have expressed interest in purchasing the surplus 

property. The Policy reads, in relevant part:

M. Property is developable-lf the property is sold on the open market, 

the Surplus Sale policy requires that if it is ever used for the development 

of ten (10) or more residential uses, then the entity (or its successor-in- 

interest) must provide not less than fifteen percent (15%) of the total 

number of units developed on the parcel(s) at affordable prices for rental, 

for-sale, or long term lease (35 years or more) of the property. An 

affordable housing restriction documenting the total number of restricted 

units and the affordable prices must be recorded against the surplus land 

at the time of sale. The restriction is to run with the land for fifty-five (55)
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years, and be enforceable against any owner (or its successor-in-interest)

who violates the covenant or restriction.

C. City offered for sale that certain real property located in the City of San 

Jose, County of Santa Clara, State of California, known as “Hayes Mansion” more 

particularly described in EXHIBIT A and depicted in EXHIBIT B (hereinafter “Property”) 

attached hereto and incorporated herein, through a competitive process in accordance 

with Section 4.20.040 of the San Jose Municipal Code. City staff had determined that 

Buyer is the highest bidder. On April 26, 2016, the San Jose City Council adopted a 

resolution finding that Property was surplus to City’s needs, authorizing the sale of the 

Property to Buyer, and, accordingly, authorizing the City Manager to negotiate and 

execute a purchase and sale agreement based upon the terms outlined in the 

memorandum to City Council dated June 14, 2016, the deed and all other documents 

necessary to complete the transaction, including execution of this Covenant.

D. The Policy requires an affordable housing restriction to be recorded 

against the surplus property at the time of sale in the event any such real property is 

ever subsequently used for residential purposes. Accordingly, as City has required as a 

condition of Buyer’s purchase of the Property, Buyer has agreed to enter into this 

Covenant, which specifies the terms and conditions of the Buyer’s obligation to satisfy 

Paragraph M of the Policy.

NOW, THEREFORE, BUYER hereby declares and covenants:

1. Covenants Running With the Land.

a. Affordability Covenant. If the Property is ever developed (in whole, in 

part, or is in any way made part of a larger development) for a project that contains 10 or 

more residential units, the covenants and restrictions, as set forth below, shall apply and 

the Buyer (and its successors and assigns) must ensure that no less than fifteen percent 

(15%) of those residential units shall be sold at an Affordable Housing Cost to Moderate 

Income Households, or if such units are to be rented (or otherwise made available) at 

an Affordable Cost to Lower Income Households, as defined herein (“Affordable Units”), 

in either event (sold or rented) for a term of 55 years, which shall commence on the 

later of the date of recordation of the Notice of Completion for the Affordable Units, or 

the date on which the first Affordable Unit is occupied. Whether an Affordable Unit is 

sold or rented at an Affordable Cost shall be determined by City in its sole discretion.

i. For-Sale Affordable Units. If the Property is ever developed 

as provided in subsection (a) above, the Affordable Units required to be provided, if sold, 

must be priced at an Affordable Housing Cost to Moderate Income Households, as set 

forth below, and the Buyer (and its successors and assigns) must comply with the 

covenants and restrictions contained in Exhibit C.

ii, For-Rent Affordable Units. If the Property is ever developed 

as provided in subsection (a) above, the Affordable Units required to be provided, if
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rented, must be priced at an Affordable Rent to Lower Income Households, as set forth 

below, and the Buyer (and its successor and assigns) must comply with the covenants 

and restrictions contained in Exhibit D.

b. Notification of Sale or Transfer. No later than five (5) days before the 

closing of the sale or transfer of the Property, Buyer (and its successor and assign) shall 

provide notice to City of such sale or transfer. Such notification shall be in writing and shall 

set forth the name and address of the new owner and the date of sale. Such notices be 

shall sent to the Office of the City Manager, at 200 East Santa Clara Street, 17th Floor 

Tower, San Jose, California 95113, Attention: Director of Economic Development.

c. Covenants Running With the Land. Buyer hereby subjects the 

Property and any Affordable Units constructed on the Property to the covenants and 

restrictions set forth in Exhibits C and D, except as provided in any subordination 

agreement or other written agreement executed by City. Each and every contract, 

deed, lease or other instrument covering, conveying or otherwise transferring the 

Property or improvements constructed on the Property or any portion thereof or interest 

therein (a “Contract”) shall conclusively be held to have been executed, delivered and 

accepted subject to this Covenant regardless of whether the terms of this Covenant are 

set forth in such Contract and regardless of whether the other party or parties to such 

Contract have actual knowledge of this Covenant.

d. Declarations. Buyer hereby declares that: (i) the covenants and 

restrictions contained herein shall be construed as covenants running with the land 

pursuant to California Civil Code section 1468 and not as conditions which might result 

in forfeiture of title by Buyer; (ii) the burden of the covenants and restrictions set forth in 

this Covenant touch and concern the Property and the Property is rendered less 

valuable thereby; and (iii) the benefit of the covenants and restrictions set forth in this 

Covenant touch and concern the land by enhancing and increasing the enjoyment and 

use of any Affordable Units by eligible households, the intended beneficiaries of such 

covenants and restrictions.

e. Covenants Binding. All covenants and restrictions contained herein 

without regard to technical classification or designation shall be binding upon Buyer and 

its successors in interest for the benefit of the eligible households, and such covenants 

and restrictions shall run in favor of such parties for the entire period during which such 

covenants and restrictions shall be in force and effect, without regard to whether the 

Buyer is an owner of any land or interest therein to which such covenant and restrictions 

relate.

2. Lienor’s Remedies. The provisions of this Covenant do not limit the right 

of any obligee to exercise any of its remedies for the enforcement of any pledge or lien 

upon the Property; provided, however, that in the event of any foreclosure, under any 

mortgage, deed of trust or other lien or encumbrance, or a sale pursuant to any power 

of sale included in any such mortgage or deed of trust, or in the case of a deed in lieu of 

foreclosure, the purchaser (or other transferee) and their successors in interest and
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assigns and the Property shall be, and shall continue to be, subject to all of the 

covenants and restrictions set forth in this Covenant, subject to the terms of any 

subordination agreement or other written agreement executed by City.

3. Amendments. The City shall have the right to consent and agree to 

changes in, or to eliminate in whole or in part, any of the covenants or restrictions 

contained in this Covenant without the consent of any tenant, lessee, easement holder, 

licensee, mortgagee, trustee, beneficiary under a deed of trust or any other person or 

entity having any interest less than a fee in the Property. This Covenant shall not be 

amended except upon the recordation of an amendment duly executed and 

acknowledged by City.

4. Recitals and Exhibits. The above recitals and the attached Exhibits A-D 

are hereby incorporated and made a part hereof.

5. Covenant to be Attached. Buyer shall attach a copy of any covenant or 

restriction required by paragraph 1 above to any purchase and sale contract or lease 

with respect to any Affordable Unit.

6. Successors. Assigns. The provisions contained in this Covenant shall 

bind the Buyer and each successor and assign, and shall inure to the benefit of the City, 

which shall have the right to enforce this Covenant or any of the terms contained herein 

and which may perform any of the obligations contained herein to be performed by the 

City.

7. Severability. If any provision of this Covenant, or the application thereof 

to any person, place, or circumstance, shall be held by a court of competent jurisdiction 

to be invalid, unenforceable, or void, the remainder of this Covenant and such 

provisions as applied to other persons, places, and circumstances shall remain in full 

force and effect.
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IN WITNESS WHEREOF, BUYER has executed this Covenant as of the date first 

written above.

BUYER

THE STATE OF

A CORPORATION OF

By:
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A notary public or other officer completing this certificate verifies only the identity of the individual who 

signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of 

that document.

State of

County of

On before me, , Notary Public, personally
DATE NAME OF NOTARY

appeared
NAME(S) OF SIGNER(S)

who proved to me on the basis of satisfactory evidence to be the 
person(s) whose name(s) is/are subscribed to the within instrument 

and acknowledge to me that he/she/they executed the same in 
his/her/their authorized capacity(ies), and that by his/her/their 
signature(s) on the instrument the person(s), or the entity upon 
behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State 

of California that the foregoing paragraph is true and correct.

WITNESS my hand and official seal

SIGNATURE OF NOTARY

Hayes Mansion AR / Hayes Mansion - Affordable Housing Covenant Draft
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EXHIBIT A

DESCRIPTION OF PROPERTY
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EXHIBIT B

DEPICTION OF PROPERTY
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EXHIBIT C

AFFORDABILITY COVENANT

(FOR-SALE AFFORDABLE UNITS)

AFFORDABILITY COVENANT 

IMPLEMENTING CITY COUNCIL RESOLUTION NO. 77725 

(PROCEDURE FOR THE DISPOSITION OF SURPLUS CITY-OWNED PROPERTY)

The following covenants and restrictions contained in this Affordability Covenant 

(“Covenant”) apply to "For-Sale Affordable Units,” as noted in Paragraph 1(a)(i) above.

1. Definitions.

(a) For Persons or Families of Moderate Income, “Affordable Housing 

Cost” shall mean Housing Cost calculated in accordance with Section 50052.5 of the 

Health and Safety Code, except that it shall be based on 100% of the Area Median 

Income (“AMI”), as shown in the table contained in 25 Cal. Code Reg. 6932 for Santa 

Clara County, (“AMI”), adjusted for family size appropriate to the unit. “Housing Cost” 

shall be calculated in accordance with the provisions of California Code of Regulation, 

Title 25, Section 6920, as amended from time to time, which as of the date hereof 

include all of the following costs associated with that Affordable Unit:

(i) Principal and interest on a mortgage loan including any 

rehabilitation loans, and any loan insurance fees associated therewith.

(ii) Property taxes and assessments.

(iii) Fire and casualty insurance covering replacement value of 

property improvements.

(iv) Property maintenance and repair.

(v) A reasonable allowance for utilities (excluding telephone

service).

(vi) Any homeowner association fees.

(vii) Ground rent, if the unit is situated on rented land.
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(viii) Monthly housing cost of a purchaser shall be an average of 

estimated costs for the next twelve (12) months.

(b) “Affordable Unit” shall mean the residential units on the Property 

sold at an Affordable Housing Cost.

(c) “City” shall mean the City of San Jose.

(d) “Eligible Person or Family” for units sold at an Affordable Housing 

Cost shall mean a person or family with an income level at or below Moderate Income 

Households as adjusted for actual family size in accordance with the procedures set 

forth below, as shown in the table contained in 25 Cal. Code Reg. 6932, as amended 

from time to time.

(e) “Event of Default” shall mean those events described in Section 9.

(f) “Fair Market Value” shall mean the highest price on the date of 

valuation that would be agreed to by a seller, being willing to sell but under no particular 

or urgent necessity for so doing, nor obligated to sell, and a buyer, being ready, willing 

and able to buy but under no particular or urgent necessity for so doing, each dealing 

with the other with full knowledge of ail the uses and purposes for which the Affordable 

Unit is reasonably adaptable and available but as though this Covenant did not exist.

(g) “Notice of intent to Transfer” shall mean a notice delivered by Buyer 

to the City pursuant to Section 5.

(h) “Owner” shall mean Buyer and any successor in interest of Buyer in 

ail or any part of the Affordable Unit, including the initial purchaser from Buyer.

(i) “Persons or Families of Moderate Income” shall have the same 

definition as set forth in Section 50093 of the Health and Safety Code.

(j) “Proposed Transferee” shall mean an Eligible Person or Family to 

whom an Owner desires and proposes to Transfer the Affordable Unit.

(k) “Sales Price” shall mean all sums paid by a purchaser to a seller 

for, or in conjunction with, the acquisition of an Affordable Unit, including but not limited 

to the purchase price designated in any purchase agreement, consideration for personal 

property and all other costs and fees paid by the purchaser to or for the benefit of the 

seller.

(I) “Section” shall refer to sections in the California Health and Safety 

Code, as amended from time to time, unless otherwise noted.
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(m) “Term” shall be fifty-five (55) years, which shall commence on the 

later of the date of recordation of the Notice of Completion for the Affordable Units, or 

the date on which the first Affordable Unit is occupied.

(n) “Transfer” shall mean any sale, assignment, conveyance or 

transfer, voluntary or involuntary, of any interest in the Affordable Unit. Without limiting 

the generality of the foregoing, Transfer shall include (i) a transfer by devise, inheritance 

or intestacy to a party who does not meet the definition of Eligible Person or Family, (ii) 

a lease or occupancy agreement of all or any portion of an Affordable Unit, (iii) creation 

of a life estate, (iv) creation of a joint tenancy interest, (v) execution of a land sale 

contract by which possession of an Affordable Unit is transferred to another party and 

title remains in the transferor, (vi) a gift of all or any portion of an Affordable Unit, or (vii) 

any voluntary conveyance of an Affordable Unit. Transfer shall not include (1) a transfer 

of the project in bulk (as compared to a transfer of individual condominium units to 

individual condominium unit buyers), (2) transfer by devise, inheritance or intestacy to a 

spouse, a transfer to a spouse pursuant to the right of survivorship under a joint 

tenancy, or (3) a transfer to a spouse in a dissolution proceeding, however any 

subsequent Transfer shall be subject to this Covenant.

(o) “Transferee” shall mean any natural person or entity that obtains 

ownership or possessory rights in the Affordable Unit pursuant to a Transfer.

2. Acknowledgement of Affordability Restrictions. Owner hereby 

acknowledges and agrees that:

(a) Owner understands all of the provisions of this Covenant.

(b) For the Term hereof, Owner hereby subjects the Affordable Units to 

certain restrictions, and limits the price for which Owner may sell the Affordable Units 

and the persons to whom Owner may sell the Affordable Units. The resale price 

limitations, and other provisions contained in this Covenant, restrict the full benefits of 

owning the Affordable Units. Owner may not enjoy the same economic or other benefits 

from selling the Affordable Units that Owner would enjoy if this Covenant did not exist.

(c) Owner accepts and agrees to the provisions of this Covenant with 

the understanding that this Covenant will remain in full force and effect as to the 

Affordable Units following any Transfer of any Affordable Unit throughout the Term.

(d) Owner acknowledges and agrees that the Proposed Transferees of 

the Affordable Units will be purchasing the Affordable Units at a discount which is equal 

to the difference between (i) the Fair Market Value of the Affordable Unit at the close of 

escrow for the sale to such Proposed Transferee less (ii) the actual Sales Price of the 

Affordable Unit to such Proposed Transferee (“City Loan”). The City Loan shall be 

repaid to the City by Owner upon an Event of Default hereunder or upon any Transfer 

which requires the payment of an equity share as described in Section 6 below. Upon 

any Transfer by the Owner of an Affordable Unit, Owner shall notify the City in writing of
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the amount of the City Loan in connection with any such Transfer, and a deed of trust in 

a form acceptable to the City shall be recorded by the proposed transferee against the 

Affordable Unit to secure repayment of the City Loan.

3. Restrictions on Transfer of Any Affordable Unit. OWNER 

UNDERSTANDS THAT THE DETERMINATION OF THE SALES PRICE OF THE 

AFFORDABLE UNIT CAN BE MADE ONLY AT THE TIME OF THE PROPOSED 

TRANSFER TAKING INTO CONSIDERATION INTEREST RATES, PROPERTY 

TAXES AND OTHER FACTORS THAT CANNOT BE ACCURATELY PREDICTED AND 

THAT THE SALES PRICE PERMITTED HEREUNDER MAY NOT INCREASE OR 

DECREASE IN THE SAME MANNER AS OTHER SIMILAR REAL PROPERTY WHICH 

IS NOT ENCUMBERED BY THIS COVENANT. OWNER FURTHER 

ACKNOWLEDGES THAT AT ALL TIMES IN SETTING THE SALES PRICE OF THE 

AFFORDABLE UNIT THE PRIMARY OBJECTIVE OF THE CITY AND THIS 

COVENANT IS TO PROVIDE HOUSING TO ELIGIBLE PERSONS OR FAMILIES AT 

AFFORDABLE HOUSING COST. THE SALES PRICE WILL ALMOST CERTAINLY BE 

LESS THAN OTHER SIMILAR PROPERTIES WHICH HAVE NO RESTRICTIONS.

4. Transfer of an Affordable Unit. Owner may transfer an Affordable Unit 

only in strict accordance with the provisions of this Covenant. Specifically, except as 

set forth in Section 6 herein, Owner may Transfer an Affordable Unit (i) only to an 

Eligible Person or Family and (ii) only if the Transfer has been approved in writing by 

the City in accordance with the provisions of Section 5, except when Section 7 applies. 

In order to comply with this Section, Owner must calculate the Affordable Housing Cost 

for the Proposed Transferee of the Affordable Unit in accordance with the definition set 

forth in Section 1(a) of this Covenant. After calculating the Affordable Housing Cost for 

the Proposed Transferee, the Owner must ensure that the sum of the Sales Price and 

all costs listed in the definition of Housing Cost set forth in Section 1(a) of this Covenant 

do not exceed that Affordable Housing Cost. The calculation of the Sales Price under 

this Section is illustrated by example in EXHIBIT A attached hereto, unless such 

example is modified or amended by mutual agreement between Buyer and the City.

5. Process to Obtain Approval of Transfer of An Affordable Unit. In the event 

Owner desires to Transfer an Affordable Unit, prior to the Transfer, the Owner shall 

notify the City by delivering a “Notice of Intent to Transfer” in the form attached hereto 

as Form 1. When the Owner identifies a Proposed Transferee to whom Owner wishes 

to Transfer the Affordable Unit, the following process shall be followed:

(a) Notice to City: Owner shall send to the San Jose Department of 

Housing (or its successor), at 200 East Santa Clara Street, 12th Floor Tower, San Jose, 

California 95113 and to the San Jose Department of Public Works Real Estate Division 

at 200 East Santa Clara Street, 5th Floor Tower, San Jose, California 95113 the form 

attached hereto as Form 2 fully completed and executed by Owner and the Proposed 

Transferee (the “Approval Request”).
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(b) Qualification of Proposed Transferee: The Proposed Transferee 

shall provide the City with sufficient information in form required by the City for the City 

to determine if the Proposed Transferee meets the following requirements:

(i) The Proposed Transferee shall certify its intent to occupy the 

Affordable Unit as the Proposed Transferee’s principal residence.

Family.

(ii) The Proposed Transferee shall be an Eligible Person or

(c) Qualification of Transaction: For the Transfer to qualify as an 

approved Transfer the transaction shall meet the following requirements:

(i) The Sales Price shall not exceed the lesser of:

(A) The Fair Market Value of the Affordable Unit, or

(B) The maximum price at which the Housing Cost to be 

paid by the Proposed Transferee would not exceed Affordable Housing Cost. The 

calculation of the Sales Price under this subsection (B) is illustrated by example in 

EXHIBIT A attached hereto, unless such example is modified or amended by mutual 

agreement between Buyer and City. However, in adjusting for family size to determine 

the maximum income level on which to base the calculation of Affordable Housing Cost, 

the family size of the Proposed Transferee shall be: (i) for 2-bedroom units, 3 persons 

(ii) for 3-bedroom units, 4 persons (iii) for 4 bedroom units, 5 persons and (iv) 5- 

bedroom units, 6 persons. The City shall have the sole discretion whether to grant any 

the request to make an adjustment to the above-referenced family size.

(ii) The price paid to Owner by the Proposed Transferee for 

Owner's personal property shall not exceed the Fair Market Value of such property. No 

other consideration of any nature whatsoever shall be delivered by the Proposed 

Transferee to Owner unless fully disclosed to and approved by the City.

(d) Certificates from Parties: The Owner and Proposed Transferee 

each shall certify in writing, in Form 2 delivered to the City, that the Transfer shall be 

closed in accordance with and only with the terms of the sales contract and other 

documents submitted to and approved by the City and that all consideration delivered 

by the Proposed Transferee to Owner has been fully disclosed to the City. The written 

certificate shall also include a provision that in the event a Transfer is made in violation 

of the terms of this Covenant or false or misleading statements are made in any 

documents or certificate submitted to the City for its approval of the Transfer, City or 

Buyer shall have the right to file an action at law or in equity to make the parties 

terminate and/or rescind the sale contract and/or declare the sale void notwithstanding 

the fact that the Transfer may have closed and become final as between Owner/seller 

and his/her transferee. In any such event, any costs, liabilities or obligations incurred by 

the Owner/seller and his/her transferee for the return of any monies paid or received in
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violation of this Covenant or for any costs and legal expenses, shall be borne by the 

Owner/seller and/or his/her transferee and the Owner/Seller shall hold the City and/or 

Buyer and its designees harmless and reimburse their expenses, legal fees and costs 

for any action they reasonably take in good faith in enforcing the terms of this Covenant.

(e) Written Consent of City Required Before Transfer. An Affordable 

Unit, and any interest therein, shall not be Transferred except with the express written 

consent of the City, which consent shall be given only if the Transfer is consistent with 

the City’s goal of creating, preserving, maintaining and protecting housing in San Jose 

for Eligible Persons and Families and shall be in accordance with the provisions of 

Section 4 of this Covenant. This provision shall not prohibit the encumbering of title for 

the sole purpose of securing financing; however, in the event of foreclosure or transfer 

by deed in lieu of foreclosure the provisions of Section 11 of this Covenant shall apply 

with regard to proceeds and this Covenant shall continue to apply to the Affordable Unit 

subject to foreclosure in accordance with Section 17, except as otherwise required by 

Fannie Mae or other similar mortgage insurer or secondary purchaser.

(f) Delivery of Documents. Upon the close of the proposed Transfer, 

the Owner and Transferee shall provide the City with a certified copy of the recorded 

Assumption Agreement, (a copy of which is attached hereto as Form 3) a copy of the 

final sales contract, settlement statement, escrow instructions, and any other document 

which City or Buyer may reasonably request.

(g) Assistance by City. In the event that the Owner desires to locate a 

Proposed Transferee, the City shall be available, at the Owner’s request, to assist the 

Owner during the process outlined in subsections (a)-(f) above. Specifically and without 

limitation, the City shall assist the Owner in identifying a Proposed Transferee, 

determining whether the Proposed Transferee is an Eligible Family and in calculating 

the Affordable Housing Cost and the Sales Price for the Proposed Transferee. The City 

shall have the right to designate a third party to provide such assistance to the Owner, 

if such a third party is designated by the City, that third party shall have the right to 

charge a reasonable fee for the assistance provided to the Owner. Owner shall have 

the right to approve such a designated third party, which approval shall not be 

unreasonably withheld.

6. Equity Share. In the event there does not exist an Event of Default, and 

Owner, who is not Buyer, wishes to Transfer the Affordable Unit to a Person or Family 

who is not an Eligible Person or Family, then Owner can Transfer the Affordable Unit 

only if, in addition to repayment of the City Loan, a share of the equity from the Affordable 

Unit is paid to the City in the same percentage as the percentage of the City’s Loan to the 

Fair Market Value of the Affordable Unit at the time of the City Loan (the “Equity Share”). 

Equity subject to sharing shall be calculated by subtracting the Fair Market Value of the 

Affordable Unit at the time of the Owner’s acquisition of the Affordable Unit from the sales 

price for a sale to a Person or Family who is not an Eligible Person or Family (less 

Borrower’s Closing Costs and “capital improvements” as such terms are defined herein). 

When the total amount due to the City under this Covenant, including the Equity Share, is
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paid, the City shall remove or cause to be removed this Covenant as a lien on the 

Affordable Unit, and this Covenant will cease to be a covenant running with the land.

7. Transfer by Devise, inheritance or Intestacy. Notwithstanding anything to 

the contrary in this Covenant, in the event a Transfer is by devise, inheritance or 

intestacy this Section 7 shall govern the Transfer. Within thirty (30) days of the 

Transfer, the Transferee shall deliver written notice to the City that the Transfer has 

occurred. If such Transferee is not an Eligible Person or Family, this Transferee shall 

market the Affordable Unit for rental to an Eligible Person or Family and shall rent the 

Affordable Unit to an Eligible Person or Family until the Transferee desires to Transfer 

the Affordable Unit. In all events, the provisions of all Sections of this Covenant shall 

govern any subsequent transfer of any Affordable Unit.

8. Covenants of Owner. Owner, who is not Buyer or any subsequent 

assignee or transferee who acquires the project in bulk (as compared to an Owner who 

acquires an individual condominium unit), of each Affordable Unit by acceptance of a 

deed to the Affordable Unit covenants and agrees that, at all time during the Term of 

this Covenant, its Affordable Unit:

(a) Owner Occupancy. Will be continuously occupied by Owner, 

except as provided in Section 7 above.

(b) No Rental. Except as provided in Section 7 above, and as 

otherwise agreed to by the City in advance, shall not be rented, subleased, or subject to 

any other business arrangement whereby consideration shall be paid by any occupant 

of an Affordable Unit to the Owner of the Affordable Unit; provided, if the Unit is 

occupied by a Family of Moderate Income, the family members, whose income was 

considered in determining the eligibility of that family, may make monetary contributions 

toward the Housing Costs of the Affordable Unit.

9. Default. As to the Affordable Units, the occurrence of any of the following 

events shall constitute an Event of Default under this Covenant:

(a) Breach of Covenant. Breach of any covenant of Owner contained 

in this Covenant and the failure of the Owner to cure such breach within fifteen (15) 

days after receipt of written notice of such violation; provided, in the event of a second 

similar violation within a twenty-four (24) month period, Owner shall have only ten (10) 

days within which to cure any such subsequent violation.

(b) Transfer. Any Transfer in violation of the provisions of this

Covenant.

(c) Notice. Failure of Owner to give notice required in Section 5 above.

(d) Breach of Section 7. If and when applicable, a breach of Section 7

hereof.
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(e) Further Encumbrance. The recordation of any deed of trust (a 

“Further Encumbrance”) securing a note having an original principal sum which, when 

added to the sum of the principal amount(s) of any notes secured by any deeds of trust 

against the Affordable Unit as of the date of recordation of the Further Encumbrance, 

exceeds the appraised value of the Affordable Unit.

(f) Default on Encumbrance. Recordation of a Notice of Default under 

the provisions of the California Civil Code by any lender having a security interest in an 

Affordable Unit.

(g) Failure to Maintain. The failure of Owner to maintain an Affordable 

Unit in good condition and repair throughout the Term.

(h) Other Breach. Any other breach by Owner of any provision of this 

Covenant, determined by the City in its reasonable discretion.

Notwithstanding the above, for the purpose of this Covenant, a default by any Owner of 

an Affordable Unit shall not constitute a default of any other Owner of an Affordable Unit 

and may not constitute a default of Buyer.

10. Remedies. Upon the occurrence of an Event of Default, the City shall 

have the following remedies:

(a) Specific Performance. The City shall have the right to bring an 

action for specific performance of this Covenant to require the Owner to comply with the 

terms and provisions of this Covenant. Buyer acknowledges that it is the intention of 

Owner/Buyer and the City that these provisions be specifically enforceable to maintain 

the supply of affordable housing for Eligible Persons and Families.

(b) Application to Court. The City may apply to a court of competent 

jurisdiction for an injunction prohibiting a proposed Transfer in violation of this 

Covenant, for a declaration that a Transfer is void or for any other such relief as may be 

appropriate.

(c) Right to Excess Proceeds. In the event the Event of Default is a 

Transfer in violation of Section 3 above then, in addition to any other remedy which the 

City may have, the City shall be entitled to receive a sum (“Excess Proceeds”) equal to 

the amount the City would have received if the Transferee had complied with the terms 

of this Covenant. Any Excess Proceeds shall be due and payable by the Owner to the 

City at escrow closing, or transfer of possession if there is no escrow closing prior to 

transfer of possession with regard to the noncomplying Transfer. The payment of the 

Excess Proceeds to the City shall not terminate this Covenant, which shall continue 

through the Term hereof.
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(d) All Remedies Available and Cumulative. Upon the occurrence of 

an Event of Default, the City shall have the right to exercise all the rights and remedies, 

and to maintain any action at law or suits in equity or other real property proceedings, to 

enforce the provisions of this Covenant and to cure any Event of Default or violation 

hereof. No delay in enforcing the provisions hereof as to any Event of Default or 

violation shall impair, damage or waive the right of the City to enforce the provisions of 

this Covenant in the future or any continuing or new breach or violation of any of the 

covenants or restrictions contained in this Covenant. All rights and remedies, including 

without limitation those set forth in subsections herein, of any party legally entitled to 

enforce this Covenant shall be cumulative and the exercise of any such right or remedy 

shall not impair or prejudice and shall not be a waiver of the right to exercise any other 

such right and remedy.

11. Restrictions on Condemnation. Insurance and Foreclosure Proceeds. In 

the event (i) of a judicial foreclosure, a trustee’s deed upon a nonjudicia! foreclosure, a 

deed in lieu of foreclosure or any other involuntary Transfer to the holder of a secured 

interest in an Affordable Unit, (collectively “Foreclosure”), (ii) an Affordable Unit is 

destroyed and insurance proceeds are to be distributed to Owner instead of being used 

to rebuild the Affordable Unit, (iii) of a condemnation or Transfer in lieu of 

condemnation, if the proceeds thereof are to be distributed to the Owner, or (iv) if the 

Affordable Unit is a condominium or townhouse unit, upon liquidation of the 

homeowner’s association and distribution of the assets of the association to the 

members thereof, including Owner, to the extent that the proceeds of any event 

described above exceed the proceeds that otherwise would be payable to Owner in the 

event of a Transfer of the Affordable Unit in compliance with the terms of this Covenant, 

all such proceeds, in excess of those due to the Owner, shall be paid to the City when 

available to Owner.

12. No Discrimination. Owner covenants and agrees that with regard to each 

Affordable Unit there shall be no discrimination against or segregation of, any person or 

group of persons on account of any basis listed in subdivision (a) or (d) of Section 

12955 of the Government Code, as those bases are defined in Sections 12926, 

12926.1, subdivision (m) and paragraph (1) of subdivision (p) of Section 12955, and 

Section 12955.2 of the Government Code or on the basis of actual or perceived gender 

identity, in the sale, lease, sublease, transfer, use, occupancy, tenure, or enjoyment of 

any Affordable Unit, nor shall the Owner or any person claiming under or through 

Owner, establish or permit any such practice or practices of discrimination or 

segregation with reference to the selection, location, number, use or occupancy of 

purchasers and owners of any Affordable Unit.

13. Non-Discrimination Clauses. All deeds made relative to an Affordable Unit 

shall contain or be subject to substantially the following non-discrimination and non

segregation clauses:

(a) Deeds. In Deeds/Leases: “The Grantee/Lessee herein 

covenants by and for himself, his heirs, executors, administrators, and assigns, and all
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persons claiming under or through them, that there shall be no discrimination against or 

segregation of, any person or group of persons on account of any basis listed in 

subdivision (a) or (d) of Section 12955 of the Government Code, as those bases are 

defined in Sections 12926, 12926.1, subdivision (m) and paragraph (1) of subdivision 

(p) of Section 12955, and Section 12955.2 of the Government Code or on the basis of 

actual or perceived gender identity, in the sale, lease, sublease, transfer, use, 

occupancy, tenure or enjoyment of the land herein conveyed, nor shall the 

Grantee/Lessee or any person claiming under or through Grant/Lessee, establish or 

permit any such practice or practices of discrimination or segregation with reference to 

the selection, location, number, use or occupancy of tenants, lessees, subtenants, 

sublessees or vendees in the land herein conveyed. The foregoing covenants shall run 

with the land.”

The failure of any deed to contain this provision shall not affect the validity of the deed 

or lease.

14. Covenants Running with the Land. Buyer hereby subjects any Affordable 

Units subsequently developed on the Property to the covenants and restrictions set 

forth in this Covenant. Buyer hereby declares its express intent that the covenants and 

restrictions set forth herein shall be deemed covenants running with the land and shall 

pass to and be binding upon all parties having any interest in the Affordable Units, as 

the case may be, throughout the Term. Each and every contract, deed, lease or other 

instrument covering, conveying or otherwise transferring an Affordable Unit or any 

interest therein, as the case may be, (a “Contract”) shall conclusively be held to have 

been executed, delivered and accepted subject to this Covenant regardless of whether 

the other party or parties to such Contract have actual knowledge of this Covenant.

Buyer and City hereby declare their understanding and intent that: (i) the covenants and 

restrictions contained in this Covenant shall be construed as covenants running with the 

land pursuant to California Civil Code section 1468 and not as conditions which might 

result in forfeiture of title by Owner; (ii) the burden of the covenants and restrictions set 

forth in this Covenant touch and concern the Affordable Units in that the Buyer’s legal 

interest in the Affordable Unit and all improvements thereon may be rendered less 

valuable thereby; and (iii) the benefit of the covenants and restrictions set forth in this 

Covenant touch and concern the land by enhancing and increasing the enjoyment and 

use of the Affordable Units by Eligible Persons or Families, the intended beneficiaries of 

such covenants and restrictions.

All covenants and restrictions contained herein without regard to technical classification 

or designation shall be binding upon Buyer and each Owner for the benefit of City and 

Eligible Persons and Families and such covenants and restrictions shall run in favor of 

such parties for the entire period during which such covenants and restrictions shall be 

in force and effect, without regard to whether City is an owner of any land or interest 

therein to which such covenants and restrictions relate.

10

Hayes Mansion AR / Hayes Mansion - Affordable Housing Covenant Draft
6/6/2018 EXHIBIT C



15. Covenant to be Attached. Owner shall attach a copy of this Covenant to 

any purchase and sale contract (or lease, pursuant to Section 7 above) with respect to 

any Affordable Unit.

16. Successors, Assigns. The provisions contained in this Covenant shall 

bind Buyer and each Owner, and shall inure to the benefit of the City, which shall have 

the right to enforce this Covenant or any of the terms contained herein and which may 

perform any of the obligations contained herein to be performed by the City.

17. Lienor’s Remedies. The provisions of this Covenant do not limit the right 

of any holder of an obligation which is secured by an Affordable Unit, as the case may 

be, to exercise any of its remedies for the enforcement of any pledge or lien; provided, 

however, except as may be required by Fannie Mae or other similar mortgage insurer or 

secondary purchaser, that in the event of any foreclosure, the purchaser (or other 

transferee) and their successors in interest and assigns and the Affordable Unit, shall 

continue to be subject to this Covenant.

18. Amendments. The City and its successors and assigns, and the Owner, 

shall have the right to consent and agree to changes in, or to eliminate in whole or in 

part, any of the provisions contained in this Covenant without the consent of any 

easement holder, licensee, mortgagee, trustee, beneficiary under a deed of trust or any 

other person or entity having any interest less than a fee in the Affordable Unit. This 

Covenant shall not be amended or modified except upon the written consent of City and 

Buyer and its successor or designee, and upon the recordation of an amendment hereto 

duly executed and acknowledged by the City and by Owner

19. Severability. If any provision of this Covenant, or the application thereof to 

any person, place, or circumstance, shall be held by a court of competent jurisdiction to 

be invalid, unenforceable, or void, the remainder of this Covenant and such provisions 

as applied to other persons, places, and circumstance shall remain in full force and 

effect.

20. Governing Law. This Covenant shall be governed by and construed in 

accordance with the law of the State of California, without regard to any choice of law 

principles.

21. Counterparts. This Covenant may be signed in counterparts, each of 

which shall be deemed an original but all of which together shall constitute one and the 

same agreement.

22. Rescission. Any rescission, partial or otherwise, of this Covenant to 

remove this Covenant of record against any or all of the Property may be executed by 

the City and shall be effective upon execution.

23. Distribution of For-Sale Units, The Affordable Units shall be distributed 

throughout the Project and not grouped or clustered or otherwise separated from other
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non-Affordable Units during the entire term of this Covenant. Affordable Units shall be 

of comparable quality with similar amenities available to other non-Affordable Units in 

the Project excluding any upgrades paid separately for by the buyer of any unit. 

Owners of the Affordable Units shall have equal access and enjoyment to all common 

facilities of the project. No less than 60 days prior to initial marketing, Buyer shall submit 

for the City’s approval an Affordable Unit Mix, which shows the spatial layout of 

Affordable Units and provides a percentage of unit types (i.e., combination of the 

number of bedrooms and bathrooms) for the Affordable Units that is commensurate to 

project’s overall mix of unit types. The City-approved Affordable Unit Mix shall be 

documented in an Exhibit to the recorded Covenant..
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EXHIBIT A

MODERATE INCOME STANDARD:

CALCULATION OF MAXIMUM SALES PRICE

The following calculation is provided for illustration purposes only; the City of San Jose 

is solely responsible for providing Affordable Housing Cost and Allowable Sales Price 

determinations.

Illustration of the calculation of the maximum Sales Price for a Person or Family 

of Moderate Income* to be paid by a Purchaser of the Affordable Unit, pursuant to the 

provisions of Health and Safety Code section 50052.5, subject to the definition of 

Affordable Housing Cost, as defined in the Covenant. The calculation in this Exhibit is 

based on the following definition of household size: the defined household size is equal 

to one person greater than the number of bedrooms in the unit.

Assumptions for calculating the maximum Sales Price:

1. Unit Size =___________

2. Family Size =___________

3. Interest Rate** =__________

4. Property taxes and assessments (per month) =___________

(based on actual tax rate with value based on the Market Price of unit)

5. Actual insurance premiums (per month) =__________

(if not included in homeowner’s association dues)

6. Property maintenance and repair (per month)*** =___________

(if not included in homeowner's association dues)

7. Project’s budgeted Homeowner’s Association Dues =__________

8. Utility allowance (per month)**** =__________

9. Mortgage Insurance Premium, if any =__________

Pursuant to Health & Safety Code §50052.5, Affordable Housing Cost shall not be less 

than 28% of the Gross Income of the household nor exceed 35% of 110% Area Median. 

However, the calculation of Affordable Housing Cost shall be subject to how that term is 

defined in the Covenant.

* Pursuant to 25 Cal. Code of Regulations §6932, the current maximum income level for 

a Person or Family of Moderate Income at 120% of the area median income published
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by Santa Clara County with a family size of 4 for example is $127,560.00, effective April 

2015. The State of California periodically changes maximum income amounts, by 

household size, pursuant to said Code of regulations. The amount is likely to change in 

the future; and if so, the most current maximum income level issued by the State will be 

used for calculating the program’s maximum income level at that time.

** The interest rate shall be based on a 5% down, 30-year, fully amortizing fixed-rate 

mortgage that is widely available in the current owner-occupied mortgage market.

*** Amount is obtained from schedule of allowances provided by City.

**** Amount is obtained from the Housing Authority of the County of Santa Clara’s most 

recent schedule of utility allowances that are appropriate for the specific development’s 

characteristics.
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ILLUSTRATIVE CALCULATION OF MAXIMUM SALES PRICE

MODERATE INCOME LEVEL:

The following calculation is provided for illustration purposes only; the City of San Jose 

is solely responsible for providing Affordable Housing Cost and Allowable Sales Price 

determinations.

I. Calculate monthly Affordable Housing Cost:

106,300.00 [100% of Area Median Income adjusted for family size 

(4 person household / 3 bedroom unit; 100% AMI =

$106,300)]

X .35

$37,205.00

[Affordable Housing Cost cannot exceed 35% times 100% of

Area Median Income]

divided bv 12

Cost]

FTo calculate the maximum monthly Affordable Housinq

$3,100.42 [As this hypothetical illustrates, no Family of Moderate

Income with a family size of 4 shall spend more than 

$3,100.00 per month, as of the date hereof, on the sum of 

the items which make up the Affordable Housing Cost.]

II. Calculation of maximum amount to be spent on principal and interest of all 

mortgage loans and loan insurance fees, if any, plus other homeowner costs:

A. $ 3,100 [Maximum monthly Affordable Housing Cost] less:

B. [-] [Property taxes and assessments (per month)]

C. [-] [Insurance premiums (per month)]

D. [-] [Utility allowance (per month)]

E. [-] [Mortgage Insurance Premiums (per month)]

F. H [Property maintenance and repair (per month)]

G. [-] [Homeowner’s Association dues (per month)] equals:

H. Maximum Monthly Mortgage Payment

III. Calculation of Sales Price: The Sales Price is calculated by adding the 

Maximum Mortgage Amount to the down payment. The Maximum Mortgage Amount
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will be based on a fixed rate, 5% down, 30-year, fully amortizing, widely available 

owner-occupied loan, and the above calculated Maximum Monthly Mortgage Payment 

allowable. The calculation is as follows:

1. At a_______ % interest rate, and a loan term of 30 years, the Maximum Monthly

Mortgage Payment (H.) of $_________ will allow a Maximum Mortgage Amount of

$____________________.

2. The Maximum Mortgage Amount of $______________divided by .95 equals a

Sales Price of $_______________ . For purposes of calculating the Sales Price, the

down payment shall be deemed to be 5%.

(Note: The above steps require the use of a financial calculator.)
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FORM 1

NOTICE OF INTENT TO TRANSFER

From:________________________________________ (“Owner”)

_________________________________________ (“Owner”) (collectively, “Owner”)

To: City of San Jose, Housing Department, Asset Management Team

Re: ____________________ ______________________________________ (street

address)

San Jose, California 95_________ , (the ’’Property")

Owner desires to [sell, convey, transfer by inheritance or devise, lease, gift, 

otherwise convey] (circle appropriate words) the Property. Owner understands that 

he/she must inform the City’s Housing Department no less than 60 days prior to an 

impending sale, and pay the City the required Equity Share at the time of sale.

Owner desires to [check one]:

____________ attempt to locate an Eligible Person to purchase

the Property at Affordable Housing Cost 

or

____________ attempt to locate a non-Eligible Person to purchase the

Property and pay any required Equity Share to the City

If the Owner wants to find the Eligible Person, the Owner has ninety (90) days to 

find the Eligible Person and notify the City in writing (see Approval Request).

If the City has a program to help locate an Eligible Person, does the Owner want 

the City to help look for an Eligible Person to buy the Property?

___________ Yes

No

Signature of Owner

Day time phone number of Owner

Signature of Owner
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Day time phone number of Owner 

Date:
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FORM 2

APPROVAL REQUEST

,20

San Jose Department of Housing

Attention: Housing Director

Re: Request for Approval of Proposed Transferee 

To Whom It May Concern:

The undersigned is/are the owner of real property in San Jose, located at

(the "Property"), of which certain units were financed by the City of San Jose ("City") 

with 20%-Funds.

The Owner now desires to transfer the Property, or the Affordable Unit, as the 

case might be, and by this letter is requesting the City to approve the proposed 

transferee.

1. The Proposed Transferee is/are:

Names: (1)

(2)

(3)

Current Address: (1)

(2)

(3)

Telephone No.: (1)

(2)

(3)

(home/work)

(home/work)

(home/work)

1
Hayes Mansion AR / Hayes Mansion - Affordable Housing Covenant Draft

6/6/2018 FORM 2



2. The terms of the Proposed Transfer are:

(a) Sales price of $

lesser of

This sales price is based on the

Choose one:

Either (i) Fair Market Value of:

Or (ii) the maximum price at which the Housing Cost 

of the Proposed Transferee would not exceed Affordable 

Housing Cost. The calculation of the Sales Price under 

this subsection is illustrated in Exhibit B attached to the 

Use Restriction but is determined solely by the City of 

San Jose:

$___________________

Price of any personal property being sold by the owner

to the Proposed Transferee (if none, so state):

$___________________

(b) Price to be paid by the Proposed Transferee

for any services of Owner if none, so state):

$___________________

(c) All other amounts of money or other consideration,

if any, concerning the Property or any other matter to be paid by the 

Proposed Transferee to the Owner (if none, so state):

$___________________

(d) Sources of payment of Sales Price:

Cash down payment $

First (1st) loan $

Second (2nd) loan $

Other (describe): _____ $

Total, Sales Price:

$___________________

(e) The financing, obtained by the Proposed Transferee to purchase the 

Property is as follows:
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First (1st) Loan:

Loan amount: $____________________

Monthly payments: $____________________

Interest rate __________________ %

If variable interest, describe adjustment 

mechanism:_________________________

Due date: ____________________

Balloon payment amount: $___________________

Points and fees: $____________________

Lender (name):

Lender's address:

Second (2nd) Loan:

Loan amount: $____________________

Monthly payments: $____________________

Interest rate __________________ %

If variable interest, describe adjustment mechanism: _

Due date: ____________________

Balloon payment amount: $___________________

Points and fees: $____________________

Lender (name):________________________________

Lender's address:______________________________

3

Hayes Mansion AR / Hayes Mansion - Affordable Housing Covenant Draft

6/6/2018 FORM 2



Other Loans: (describe, if none, so state): _________________________

(f) The monthly Housing Cost to be paid by the Proposed Transferee:

First (1st) loan monthly payment $

Second (2nd) loan monthly payment $

Other loans, total monthly payment(s) $

Taxes (1/12 of yearly taxes): $

Utilities $

Maintenance (estimated monthly): $

Insurance (1/12 of yearly premium): $

Homeowner's dues (monthly): $

Total

$___________________

3. The Proposed Transferee represents and warrants the following:

(a) The Property will be the principal residence of the proposed 

transferee, and the proposed transferee understands he/she is not allowed to rent the 

Property.

(b) The combined maximum annual income for all household members

of the Proposed Transferee is: (1) $_______________ ; (2) $_____________ ;

(3) $_____________-

(c) The proposed transferee will deliver to the City a signed financial 

statement on a form acceptable to City.

4. The Proposed Transferee household consists of the following persons who 

will reside in the Property:

Adults (18 and over) - [name of each]
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Minors (under 18) - [name of each]:

5. The Proposed Transferee must submit to the City, on a form available from 

the City, an income certification so the City may determine if the proposed transferee is 

an Eligible Person.

6. A true and correct copy of the agreement between the owner and the 

Proposed Transferee is attached hereto.

7. The Owner and Proposed Transferee each hereby certify that the Transfer 

shall be closed in accordance with and only with the terms of the sales contract and 

other documents submitted to and approved by the City and that all consideration 

delivered by the Proposed Transferee to Owner has been fully disclosed to the City.

8. The Owner and Proposed Transferee each hereby also certify that in the 

event a Transfer is made in violation of the terms of this Covenant or false or misleading 

statements are made in any documents or certificate submitted to the City for its 

approval of the Transfer, the City or Developer shall have the right to file an action at 

law or in equity to make the parties terminate and/or rescind the sale contract and/or 

declare the sale void notwithstanding the fact that the Transfer may have closed and 

become final as between Owner/Seller and his/her transferee, in any such event, any 

costs, liabilities or obligations incurred by the Owner/Seller and his/her transferee for the 

return of any monies paid or received in violation of this Covenant or for any costs and 

legal expenses, shall be borne by the Owner/Seller and/or his/her transferee and the 

Owner/Seller shall hold the city and/or Developer and its designees harmless and 

reimburse their expenses, legal fees and costs for any action they reasonably take in 

good faith in enforcing the terms of this Covenant

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct.
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Owner:

signature signature

name [print] name [print]

telephone street address

Date:

Proposed Transferee(s):

City, State, Zip Code

signature signature

name [print] name [print]

telephone street address

Date:

City, State, Zip Code
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Form 3

WHEN RECORDED RETURN TO:

ASSUMPTION AGREEMENT

This Assumption Agreement is entered into by: 

The City of San Jose ("City") and

("Seller")

("Buyer")

Date of Agreement:

FACTS

A. Seller is the owner of property commonly known as _________________

_____________________________ , San Jose, California (the "Property").

B. The Property is subject to recorded Affordability Restrictions which restricts the 

purchase price that can be charged for the Property and the persons to whom the 

Property can be sold (the “Covenant”).

C. Buyer desires to purchase the Property. Buyer understands that the Covenant will 

limit the purchase price they can receive when they sell the Property and will limit 

the people to whom they can sell the Property.

D. Buyer is able to purchase the Property because the purchase price of the Property 

is less than other similar property without restrictions. For this reason Buyer 

desires to purchase the Property.

E. In order to purchase the Property, Buyer must assume all obligations of Seller 

under the Covenant and must agree to be bound by all the provisions in the 

Covenant.
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NOW, THEREFORE, Buyer agrees as follows;

1. Acknowledgment of Limitation on Future Sales Price. BUYER 

UNDERSTANDS THAT WHEN BUYER DESIRES TO SELL OR TRANSFER THE 

PROPERTY THAT THE SALES PRICE CAN BE DETERMINED ONLY AT THE TIME 

OF THE PROPOSED TRANSFER TAKING INTO CONSIDERATION INTEREST 

RATES, PROPERTY TAXES AND OTHER FACTS THAT CANNOT BE PREDICTED 

ACCURATELY AND THAT THE SALES PRICE MAY NOT INCREASE OR DECREASE 

IN THE SAME MANNER AS OTHER SIMILAR PROPERTY THAT IS NOT 

ENCUMBERED WITH THE RESTRICTION. BUYER ALSO ACKNOWLEDGES THAT 

AT ALL TIMES IN SETTING THE SALE PRICE THE PRIMARY OBJECTIVE OF THE 

CITY AND THE RESTRICTION IS TO PROVIDE HOUSING TO ELIGIBLE PERSONS 

OR FAMILIES AT AFFORDABLE HOUSING COST. THE SALES PRICE, WHEN 

BUYER DECIDES TO SELL THE PROPERTY, ALMOST CERTAINLY WILL BE LESS 

THAN OTHER SIMILAR PROPERTIES WHICH HAVE NO RESTRICTION.

2. Understand Covenant. Buyer represents that they have read the Covenant 

and fully understand the Covenant.

3. Owner Occupancy. Buyer agrees that they will occupy the Property as their 

primary residence and that they will comply with all provisions of the Covenant relating 

to occupancy of the Property.

4. Assumption of Obligations Under Covenant As a material consideration to 

the City in approving Buyer, Buyer hereby assumes all obligations of Seller, as they 

relate to the Property, under the Covenant. Buyer agrees to be bound by all duties and 

obligations of Seller in the Covenant and agrees to comply with all provisions thereof for 

the term of the Covenant. Buyer agrees, as set forth above, in order to take advantage 

of the purchase price for which the Property is offered.

IN WITNESS WHEREOF, the parties have executed this Assumption 

Agreement to be effective on the date of recordation of a deed conveying the Property 

to Buyer.

Date: Buyer

Date: Buyer
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Based on information provided by Seiler and Buyer and on Buyer’s 

execution hereof, the City of San Jose hereby approves Buyer to purchase the

Property.

City of San Jose

Housing Department

Date: By:

Its:
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EXHIBIT D

AFFORDABILITY COVENANT

(FOR-RENT AFFORDABLE UNITS)

AFFORDABILITY COVENANT 

IMPLEMENTING CITY COUNCIL RESOLUTION NO. 77725 

(PROCEDURE FOR THE DISPOSITION OF SURPLUS CITY-OWNED PROPERTY)

The following covenants and restrictions contained in this Affordability Covenant 

(“Covenant”) apply to “For-Rent Affordable Units,” as noted in Paragraph 1(a)(ii) above.

1. Affordability Restrictions.

(a) Covenant for Affordable Housing Cost. For a period commencing 

upon the later of the recordation of the Notice of Completion for the Affordable Units or the 

occupation of the first Affordable Unit, 15% of the constructed units shall be rented or 

otherwise made available ongoing at or below an Affordable Housing Cost to Low Income 

Households (“Affordable Unit(s)”). A person or family shall be determined to be eligible 

(an “Eligible Household”) to rent an Affordable Unit (i) if the Affordable Unit is made 

available to such person or family at Affordable Housing Cost based on the maximum 

income level for a Low Income Household as applicable for that Affordable Unit, as 

adjusted for family size in accordance with the procedures set forth below, as shown in 

the table contained in 25 Cal. Code Reg. 6932, as amended from time to time, and 

(ii) such person or family is Low Income Household as required for that Affordable Unit. 

In adjusting for family size to determine the maximum income level on which to base the 

calculation of Affordable Housing Cost, the number of bedrooms in each Affordable 

Unit: studio - one person, one bedroom - two persons, two bedrooms - three persons, 

three bedrooms - four persons, and four bedrooms - five persons or as otherwise 

consistent with Health and Safety Code Sections 50052.5 and 50053. EXHIBIT A 

attached hereto and incorporated herein by this reference contains illustrations of the 

calculation of Affordable Housing Cost for a rental unit for Low Income Households. 

Buyer shall prohibit any person or family who has not been determined to be Eligible at 

the time of taking possession of an Affordable Unit from renting or occupying any 

Affordable Unit and shall cause any such person or family to vacate any Affordable Unit 

so rented or occupied.

(b) Recertification of Income: Continued Availability at Restricted 

Level. On an annual basis, Buyer shall submit a report (the “Annual Report”) 

recertifying income and providing year-end rent rolls for the Affordable Units to the City 

in the City’s requested format unless otherwise agreed to in advance by the City prior to
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May 1st beginning the first year after the building containing dwelling unit receives a 

certificate of occupancy, which contains, with respect to each Affordable Unit, the rental 

rate and income and family size of the occupant The Annual Report shall be based on 

information supplied by the tenant or occupant of each Affordable Unit in a certified 

statement on a form provided or previously approved by the City,

(c) Redesiqnation of Affordable Units. If, at the time of recertification of 

an Eligible Household's income exceeds the upper limit for Persons and Families of 

Low Income as calculated for the specific Affordable Units then, at such time as Buyer 

becomes aware of such occurrence, the Buyer may increase the rent to market rates 

payable by such tenant, provided that within thirty (30) days of such rent increase, 

Buyer designates that unit within the project as an Affordable Unit and rents such unit to 

an Eligible Household.

(d) Definition of Vacate. For the purposes of this Covenant, "vacate” 

shall include, without limitation, departure from an Affordable Unit at the termination 

(whether at the end of a term or upon default) of the lease pursuant to which the 

Affordable Unit was occupied (“Lease”), abandonment of the Affordable Unit, sublease 

or assignment of an Affordable Unit (whether or not such sublease or assignment 

complied with the terms and conditions of the Lease).

2. Definitions. The definitions of Area Median Income, Lower (or Low) 

Income Household shall have the definitions given these terms in Health and Safety 

Code Sections 50052,5, 50053, 50079.5, 50105, 50106 and 50093, as amended from 

time to time. For the purpose of this Agreement, “Affordable Housing Costs” shall mean 

“affordable rent” as defined in Health and Safety Code Section 50053, as amended from 

time to time.

3. Default and Remedies.

(a) Covenants Running With The Land. The Buyer hereby subjects the 

Property and the Units to the covenants and restrictions set forth in this Covenant. 

Buyer hereby declares its express intent that the covenants and restrictions set forth 

herein shall be deemed covenants running with the land and shall pass to and be 

binding upon the Buyer’s successors in interest; provided, however, that on the 

termination of this Covenant, said covenants and restrictions shall expire. Except as 

provided in any subordination agreement or other written agreement executed by City, 

each and every contract, deed, lease or other instrument covering, conveying or 

otherwise transferring the Property or improvements constructed on the Property or any 

portion thereof or interest therein (a “Contract”) shall conclusively be held to have been 

executed, delivered and accepted subject to this Covenant regardless of whether the 

terms of this Covenant are set forth in such Contract and regardless of whether the 

other party or parties to such Contract have actual knowledge of this Covenant.
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Buyer and the City hereby declare their understanding and intent that:

(i) the covenants and restrictions contained in this Covenant 

shall be construed as covenants running with the land pursuant to California Civil Code 

section 1468 and not as conditions which might result in forfeiture of title by Buyer; and

(ii) the burden of the covenants and restrictions set forth in this 

Covenant touch and concern the Property in that the Buyer’s legal interest in the 

Property and all improvements thereon is rendered less valuable thereby; and

(iii) the benefit of the covenants and restrictions set forth in this 

Covenant touch and concern the land by enhancing and increasing the enjoyment and 

use of the Property and Units by Extremely Low, Very Low, and Low Income 

Households, the intended beneficiaries of such covenants and restrictions.

All covenants and restrictions contained herein without regard to 

technical classification or designation shall be binding upon Buyer and its successors in 

interest for the benefit of the City, Buyer, Extremely Low Income Households, Very Low 

Income Households, and Low Income Households, and such covenants and restrictions 

shall run in favor of such parties for the entire period during which such covenants and 

restrictions shall be in force and effect, without regard to whether the City or Buyer is an 

owner of any land or interest therein to which such covenant and restrictions relate.

(b) Non-Complying Units, in addition to and without limitation of any 

other rights and remedies set forth in this Covenant or otherwise available to any party 

legally entitled to enforce this Covenant, in the event of any Default (as defined in 

Section 3(d) below), after thirty (30) day notice by City to Buyer, City shall have the right 

to lease and Buyer shall lease to City on demand or City for a rental of $1.00 per 

Affordable Unit per year any and all of the “Non-Complying Units” (as defined below) at 

such time as the Non-Complying Affordable Unit(s) is vacated. “Non-Complying Units” 

shall mean an Affordable Unit, which is occupied and/or leased in violation of Section 1 

of this Covenant. Determination of such a violation may be based on information 

provided in the Annual Report or determined by City in its reasonable discretion based 

on information otherwise available to it. Notwithstanding any term or condition of the 

lease under which the City leases a Non-Complying Affordable Unit pursuant to this 

subsection 3(b), Buyer hereby consents to and grants City the right to assign such lease 

or sublet such Affordable Unit(s) to Very Low Income Households, as appropriate, at 

Affordable Housing Cost or to any non-profit housing provider (a “Provider”) in the 

community for $1.00 per year on the condition that such Provider subleases such 

Affordable Unit(s) or assigns such iease(s) to Extremely Low Income Households, Very 

Low Income Households, and Low Income Households at Affordable Housing Cost. If 

the City assigns or sublets to any Provider, notwithstanding any term or condition of the 

lease between the Borrower and the City, the Buyer hereby consents to and grants 

such Provider the right to assign such lease or sublet such Affordable Unit to any 

Eligible Person at an Affordable Housing Cost. If the City leases any Affordable Unit(s) 

or a Provider subleases any Affordable Unit(s) or is the assignee of any lease(s) from
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the City, the City, or Provider, as the case may be, to the extent necessary to ensure 

compliance with Section 1 hereof, shall sublease such Affordable Unit(s) or assign such 

lease(s) to any Eligible Person at Affordable Housing Cost. Any rent paid under such a 

sublease or assignment shall be paid to the Buyer after the City or Provider, as the case 

may be, has been reimbursed for any expenses incurred by it in connection with 

exercising the rights and remedies set forth in this subsection 3(b); provided, that if the 

Buyer is in default under any loan documents in connection with the financing of the 

Property or any improvements thereon, such rent shall be paid to the party legally 

entitled thereto.

(c) Excess Rent. In the event that and to the extent that the Buyer 

receives rents or other payments from the operation of the Units or other improvements 

constructed on the Property in excess of what is permitted to charge and receive 

pursuant to this Covenant, after thirty (30) day notice by City to Buyer, Buyer agrees 

and covenants to pay to the City the full amount of such excess immediately on demand 

by the City. Buyer and the City agree and intend that the payment of such excess, 

absent other remedies described in this Covenant to ensure for the term hereof that 

rents or other payments do not exceed those Buyer is permitted to charge and receive 

pursuant to this Covenant, shall not alone be an adequate remedy to accomplish the 

purposes of this Covenant.

(d) All Remedies Available and Cumulative. In the event of any breach 

of any of the covenants or restrictions set forth herein (a “Default”), the City or members 

of the community (as defined in the Health and Safety Code) shall have the right to 

exercise all the rights and remedies, and to maintain any action at law or suits in equity 

or other real property proceedings, including without limitation, specific performance, to 

enforce the covenants and restrictions and the curing of any breach or violation thereof. 

No delay in enforcing the provisions hereof as to any breach or violation shall impair, 

damage or waive the right of the City to enforce the provisions hereof in the future for 

any continuing or new breach or violation of any of the covenants or restrictions 

contained in this Covenant. All rights and remedies, including without limitation those 

set forth in paragraphs 3(a) through (c) above, of any party legally entitled to enforce 

this Covenant shall be cumulative and the exercise of any such right or remedy shall not 

impair or prejudice and shall not be a waiver of the right to exercise any other such 

rights and remedies.

4. Reporting. In addition to the Annual Report, Buyer shall provide all 

information reasonably requested by the City with respect to the number of Units in the 

Property and the income levels of the persons or families renting or otherwise 

occupying the Units.

5. Covenant to be Attached. Buyer shall attach a copy of this Covenant to 

any lease or purchase and sale contract with respect to any Affordable Unit.
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6. Successors, Assigns, The provisions contained in this Covenant shall 

bind Buyer, its successors in interest and assigns and shall inure to the benefit of the 

City and members of the community.

7. Lienor’s Remedies, The provisions of this Covenant do not limit the right 

of any obligee to exercise any of its remedies for the enforcement of any pledge or lien 

upon the Property; provided, however, that in the event of any foreclosure, under any 

mortgage, deed of trust or other lien or encumbrance, or a sale pursuant to any power 

of sale included in any such mortgage or deed of trust, or in the case of a deed in lieu of 

foreclosure, the purchaser (or other transferee) and their successors in interest and 

assigns and the Property shall be, and shall continue to be, subject to all of the 

covenants and restrictions set forth in this Covenant, subject to the terms of any 

subordination agreement or other written agreement executed by City.

8. Amendments, The City and their successors and assigns, on the one 

hand, and the Buyer and its successors in interest and assigns, on the other, shall have 

the right to consent and agree to changes in, or to eliminate in whole or in part, any of 

the covenants or restrictions contained in this Covenant without the consent of any 

tenant, lessee, easement holder, licensee, mortgagee, trustee, beneficiary under a deed 

of trust or any other person or entity having any interest less than a fee in the Property. 

This Covenant shall not be amended, modified or terminated except upon the written 

consent of the City and upon the recordation of an amendment hereto duly executed 

and acknowledged by Buyer.

9. Severability. If any provision of this Covenant, or the application thereof 

to any person, place, or circumstance, shall be held by a court of competent jurisdiction 

to be invalid, unenforceable, or void, the remainder of this Covenant and such 

provisions as applied to other persons, places, and circumstances shall remain in full 

force and effect.

10. No Discrimination. Buyer covenants and agrees for itself, its heirs, 

successors, executors, administrators, and assigns, and all persons claiming under or 

through them, that there shall be no discrimination against or segregation of, any person 

or group of persons on account of any basis listed in subdivision (a) or (d) of Section 

12955 of the Government Code, as those bases are defined in Sections 12926, 

12926.1, subdivision (m) and paragraph (1) of subdivision (p) of Section 12955, and 

Section 12955.2 of the Government Code, in the sale, lease, sublease, transfer, use, 

occupancy, tenure, or enjoyment of the premises herein conveyed, nor shall the grantee 

or any person claiming under or through him or her, establish or permit any such 

practice or practices of discrimination or segregation with reference to the selection, 

location, number, use or occupancy of tenants, lessees, subtenants, sublessees, or 

vendees in the Property. The foregoing covenants shall run with the land.

11. Notices. All notices, demands, and other communications required or 

permitted hereunder shall be made in writing and shall be deemed to have been duly 

given and received when delivered by hand or, if mailed, three (3) business days after
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deposit in the mail, postage prepaid, certified or registered mail, return receipt 

requested, and addressed to City at:

City of San Jose 

Housing Department

200 East Santa Clara Street, 12th Floor Tower 

San Jose, California 95113-1905 

Attn: Asset Management

12. Governing Law. This Covenant shall be governed by and construed in 

accordance with the law of the State of California,

13. Distribution of Rental Units. The Affordable Units required under this 

Covenant shall be distributed, to the extent possible, throughout the project and not 

grouped or clustered or otherwise separated from other non-Affordabie Units during the 

entire term of this Covenant. Affordable Units may float within the project and the Buyer 

shall indicate in its Annual Report, which units are the Affordable Units. Buyer shall 

require that the Affordable Units be of comparable quality with similar amenities 

available to other non-Affordable Units in the project. Renters of the Affordable Units 

shall have equal access and enjoyment to all common facilities of the project. No less 

than 60 days prior to initial marketing, Buyer shall submit for the City’s approval an 

Affordable Unit Mix, which shall provide a percentage of unit types (i.e,, combination of 

the number of bedrooms and bathrooms) for the Affordable Units that is commensurate 

to the project’s overall mix of unit types.

14. Right to Inspect. The City shall have the right, upon reasonable notice to 

Buyer or the property manager for the project, to inspect the Affordable Units and non- 

Affordable Units to determine compliance with the terms of this Covenant.

15. Notice of Vacancies. Buyer agrees that all impending vacancies for 

Affordable Units will be posted within ten (10) days of notice to Buyer of such impending 

vacancy on www.scchousingsearch.org or such other website as may be requested by 

City. Additionally, Buyer will post any opening of closed waitlists for the Project, opening 

of new waitlists, or closing of open waitlists must be posted at least ten (10) days prior 

to the opening or closing of the waitlist.

16. Notice of Change of Owner or Property Manager. Buyer shall notify the 

City Housing Department within thirty (30) days after a transfer or change in ownership 

of the project or after a change in the property manager for the project, and shall 

provide updated contact information.
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EXHIBIT A

The following hypothetical illustrates the calculation of Affordable Housing Cost for 

Low Income Households who are renting a two-bedroom unit with an assumed family size 

of 3 persons in Santa Clara County.

Assumptions.

1. Affordable Unit to be made available to Low Income Households with incomes 

not exceeding 80% AMI. Person or Family need not have the maximum income 

for a Person or Family in the income category (adjusted for family size).

2. Family Size = 3 Persons (for purposes of this example)

3. Electricity charges are separately metered and directly billed to the tenants by 

PG&E. A reasonable allowance for such charges based on the Utility 

Allowance Schedule published by the County of Santa Clara Housing 

Authority at www.hacsc.org ("Allowance”) is deducted.

As of April 2016, per 25 CCR Section 6932, the maximum income level for a Low 

Income Household (80% of AMI) with a family size of 3 in Santa Clara County is 

$76,400.00.

Pursuant to 25 CCR Section 6918 rent for the purposes of this Exhibit (“Rent”) 

includes, among other things, payment for use or occupancy of a housing unit and 

charges or fees charged or passed through by the landlord other than security deposits. 

The Utility Allowance for an Affordable Unit is based on a tenant paying for gas and/or 

electricity for cooking, apartment space heat and lights (if additional utilities are paid for 

by tenant, then the Utility Allowance should be adjusted accordingly). Pursuant to 

Section 50053 of the Health and Safety Code, the Rent paid by a Low Income Household 

shall not exceed 30% of 80% of the area median income adjusted for family size.

CALCULATION OF RENT CHARGEABLE:

$76,400.00 [80% of the area median income adjusted for family size (3

persons)]

X .30

$22,920.00
-r 12

$ 1,910.00

-$ 51.00

income

monthly Rent]

here, a gas heater and electric 2-bedroom apartment.]

$ 1,859.00 [equals Maximum Rent after reasonable allowance for utilities]
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As this hypothetical illustrates, as of December 2013, no Low Income Household at 

80% AMi with a family size of 3 that pays its own electric and gas bill should be charged or 

pay Rent in excess of $1,910.00 per month less the approved utility allowance, for a 

maximum tenant-paid rent of $1,859.00; this amount may be adjusted as the CCR 

Sections above are amended or the utility allowance amount is adjusted.
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Bill of Sale

For good and valuable consideration, the receipt and sufficiency of which is hereby 
acknowledged, the undersigned, THE CITY OF SAN JOSE, a California charter city ("Seller"),
does hereby give, grant, bargain, sell, transfer, assign, convey and deliver to_______________
("Buyer"), pursuant to that certain Agreement for Purchase and Sale of Real Property dated as 
of December , 2017, between Seller and Buyer (the "Purchase Agreement"), all Seller's right, 
title and interest in, to and under the personal property identified and described on Schedule A 
attached hereto and made a part hereof together with all other Personal Property (as defined in 
the Purchase Agreement) to be transferred to Buyer as provided in the Purchase Agreement. 
Seller makes no representations or warranties of any kind with respect to the assets transferred 
hereunder, it being understood that Buyer takes the same on an "as is, where is" basis.

All references to "Seller" and "Buyer" herein shall be deemed to include their respective heirs, 
representatives, nominees, successors and/or assigns, where the context permits.

Dated: , 20__.
THE CITY OF SAN JOSE, 
a California charter city
By:_____________________________
Printed Name:_______________________
Title:



Schedule A

(List of personal property to be inserted)
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Exhibit M: Estoppel Certificate (Elotel Manager)

To be determined
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Exhibit N: Assignment of Hotel Retail Tenant Agreements

To be determined
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ASSIGNMENT AGREEMENT 

OF WARRANTIES AND GURARANTEES 

RELATING TO THE SALE OF THE HAYES MANSION PROPERTY ASSETS

THIS ASSIGNMENT AGREEMENT OF WARRANTIES AND GURARANTEES 

RELATING TO THE SALE OF THE HAYES MANSION PROPERTY ASSETS (the

“Assignment Agreement”) is made and entered into as of_________ , 2017, by and

between CITY OF SAN JOSE, CALIFORNIA, a California charter city (the “City”) and 

__________________ (the “Transferee”).

RECITALS

WHEREAS, City entered into a Management Agreement dated December 2, 

2003 with Dolce Internationai/San Jose, Inc. a Delaware corporation (the “Agreement’) 

to operate the Hayes Mansion property located at 200 Edenvale Ave., San Jose, 

California (“Property”); and

WHEREAS, the City has warranties and guarantees for certain assets and other 

items of the Hayes Mansion as more specifically listed in Exhibit A attached hereto 

(“Warranties and Guarantees”);

WHEREAS, City has agreed to sell the Property to Transferee, and City and 

Transferee desire to assign the Warranties and Guarantees to Transferee; and

WHEREAS, in order to evidence the undertaking of, agreement to, and 

assignment to the Transferee of the Warranties and Guarantees and all the rights, 

duties and obligations of the City under the Warranties and Guarantees, the City and 

the Transferee have agreed to enter into this Assignment Agreement;

NOW, THEREFORE, for good and valuable consideration, the sufficiency of 

which is hereby acknowledged, the Transferee, and the City agree as follows:

SECTION 1 ASSIGNMENT. Effective as of the Closing Date for the sale of the 

Property as such term is defined in the Purchase and Sale Agreement between City and

Transferee dated _______ , 2017 (the “Effective Date”), the City hereby fully and

unconditionally assigns from and after the Effective Date to the Transferee all of its 

obligations, right, title and interest in and under the Warranties and Guarantees.

SECTION 2 MISCELLANEOUS.

A. Governing Law. This Assignment Agreement and all related 

documents shall be deemed to be contracts made and delivered in the State of 

California and shall be governed by and construed in accordance with the laws of the 

State of California.

1410899
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B. Execution in Counterparts. This Assignment Agreement may be 

simultaneously executed in several counterparts, each of which shall be an original and 

all of which shall constitute but one and the same instrument.

C. No Further Modifications. All terms and conditions of the City 

Documents not expressly modified by this Assignment Agreement are expressly 

reaffirmed as if set forth in their entirety herein and shall remain unaffected, unchanged 

and unimpaired by reason of this Assignment Agreement.

D. Construction. This Assignment Agreement shall be interpreted and 

construed only by the contents hereof, and there shall be no presumption or standard of 

construction in favor of or against either party.

WHEREAS, the parties have executed this Assignment Agreement on the date 

first written above.

CITY:

City of San Jose, a California charter city

By: ________________________

Name: _____________________

Title:

TRANSFEREE:

1410899
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Non-Foreign Affidavit

Section 1445 of the Internal Revenue Code provides that a transferee of a U.S. real 
property interest must withhold tax if the transferor is a foreign person. To inform the transferee 
that withholding of tax is not required upon the disposition of a U.S. real property interest by 
THE CITY OF SAN JOSE, a California charter city ("Seller”), the undersigned hereby certifies 
the following on behalf of Seller:

1. Seller is not a foreign corporation, foreign partnership, foreign limited
liability company, foreign trust or foreign estate (as those terms are defined in the
Internal
Revenue Code and Income Tax Regulations);

2. Seller is not a disregarded entity as defined in § 1.1445-2(b)(2)(iii) of the
Income Tax Regulations.

3. Seller's U. S. employer identification number is_____________; and

4. Seller's office address is: City of San Jose
Attention:

Seller understands that this certification may be disclosed to the Internal Revenue Service 
by the transferee and that any false statement contained herein could be punished by fine, 
imprisonment, or both.

Under penalty of perjury I declare that I have examined this certificate and to the best of 
my knowledge and belief it is true, correct and complete, and I further declare that I have 
authority to sign this document on behalf of Seller.

Dated:____________, 20__

THE CITY OF SAN JOSE, a California charter city

By: _ 
Name: 
Title:
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CLOSING STATEMENT 

OF REPRESENTATIONS AND WARRANTIES

THIS STATEMENT OF REPRESENTATIONS AND WARRANTIES Is given

pursuant to that Certain Purchase and Sale Agreement, dated_________ , 2017, by

and between CITY OF SAN JOSE, CALIFORNIA, a California charter city (“Seller”) and 

_________________  (“Purchaser”).

Seller hereby certifies to Purchaser that each representation and warranty made

by Seller in the Agreement is true and correct in all material aspects as of this_____

day of_____ .

Purchaser hereby certifies to Seller that each representation and warranty made 

by Purchaser in the Agreement is true and correct in all material aspects as of this 

_____ day of______.

SELLER:

City of San Jose, a California charter city

By: ________________________

Name: _____________________

Title: ____________

PURCHASER:

1411056
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Exhibit R: Incumbency Certificate from Seller

To be determined
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Exhibit S: Assignment and Assumption Agreement of Union Agreement

To be determined
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Exhibit T: Estoppel Certificate (Union)

To be determined
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Exhibit U: Parking Agreement

To be determined
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Exhibit V: Purchaser’s Closing Certificate

To be determined
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Exhibit W: Copies of Letters Advising Tenants

To be determined




